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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-14831) 


SEAMEN, DISABLED AMERICAN—MEDICAL AND HOSPITAL 
TREATMENT 


Where a seaman disabled before entering the ship's service is unable to per- 
form service on board the ship by reason of such disability and is placed 
in a hospital at a foreign port by the master of the vessel, without having 
been discharged, payment of the hospital bill is not authorized from funds 
appropriated for the relief of American seamen. 


Comptroller General McCarl to the Secretary of State, July 1, 1926: 

There has been received your letter of June 17, 1926, requesting a 
decision of the question whether there is payable from the funds for 
the relief of American seamen, the cost of medical and hospital 
treatment of a seaman placed in a hospital at a foreign port by the 
master of the vessel under ¢ircumstances briefly stated as follows: 

Alfred Cullen, who is stated to be a native of Newfoundland, 
shipped on the American trawler, Alden A. Mills, at Boston leaving 
that port on April 27, 1926. It appears that prior to going on board 
he had suffered a severe burn and the next morning reported to the 
master that he was unable to work. He was accordingly put ashore 
at Halifax and placed in the Victoria General Hospital at that place 
apparently by the master of the vessel. He remained in the hospital 
until May 16, 1926, when he was returned to the United States by 
the American consul. The hospital submitted its bill of $53.50 to 
the Ocean Trawling Company, the owners of the vessel upon which 
the seaman had shipped, and that company through its attorneys 
declined to pay the same, denying any responsibility for such 
treatment. 

Section 4581, Revfsed Statutes, as amended by the act of Decem- 
ber 21, 1898, 30 Stat. 759, provides: 


If the seaman is discharged on account of injury or illness, inca- 
pacitating him for service, the expenses of his maintenance and return to the 
United States shall be paid from the fund for the maintenance and transporta- 
tion of destitute American seamen. 


it was stated in 2 Comp. Gen. 438, that (syllabus)— 


A consular officer is not required by law to furnish relief from United States 
funds to a seaman who hus not been discharged unless said seaman is found 
destitute within the consular officer's district. * * * 


1 
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It does not appear in the present case that the seaman was dis- 
charged by or before the consular officer, or that the consular officer 
directed or authorized his hospitalization. The United States 
assumes no liability for hospital treatment of an American seaman 
in a foreign country when he is placed in the hospital by authority 
of the master of the vessel on which serving. 

In this case, the hospital having accepted the disabled seaman 
on the orders of the master of the vessel, it must look to the master 
or the owners of the vessel for payment. 14 Comp. Dec. 348; 15 id. 
570; 3 Comp. Gen. 755; 4 id. 247. 

Under the conditions stated the consular officer would not be 
authorized to pay the hospital bill from the funds of the United 
States. 


(A 14361) 
VEHICLES—AUTO HIRE—REPAIRS 


Where the automobile of an employee of the Forest Service, being operated by 
him under a contract of hire entered into with the hiring officer of the 
Forest Service in accordance with Regulation A-4, National Forest Manual, 
was damaged while being used on official business without negligence on 
the part of the employee, reimbursement for the cost of repairs is author- 
ized under the provisions of the act of March 4, 1913, 37 Stat. 8438, when 
approved by the Secretary of Agriculture. - 

Decision by Comptroller General McCarl, July 2, 1926: 

. H. Cousins, district fiscal agent, Forest Service, Department 

A. H. ¢ ) g 
of Agriculture, requested May 1, 1926, review of the action of this 
office in disallowing credit in his account for an item of $38.45 paid 
on voucher No. 16752 for April, 1925, to Carl Ewing, forest ranger, 
as reimbursement for the cost of repairs made to a car owned by 
Mr. Ewing which was damaged while in official use under a contract 
Mr. Ewing whicl C g 
of hire entered into between him and Gilbert D. Brown, hiring 
officer of the Forest Service. 

The facts in connection with the claim for reimbursement appear 
to be that on June 15, 1924, Mr. Ewing, while proceeding from the 
Dairy Creek Ranger Station to the Thomas Creek Ranger Station, 
for a conference, collided with a car driven by Dr. H. E. Kelty, 
resulting in a damage to Mr. Ewing’s car to the extent of $38.45 for 
repairs. Mr. Ewing was driving a car owned by him, and had his 
family with him at the time of the accident. 

Credit for the payment on voucher 16752 was originally dis- 
allowed for the reason that it appeared that the trip was one pri- 
marily for personal pleasure rather than on official business and 
that, therefore, the Government was not liable for the cost of repairs 
necessitated by the collision. Since the disallowance, however, Gil- 
bert D. Brown. forest ‘supervisor, has, by letter of April 6, 1926, 
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furnished a statement showing that the travel in question was under- 
taken strictly on official business rendered necessary on account of 
the great amount of work to be done in the district at that time and 
that it was only incidental that Mr. Ewing’s family was with him 
at the time of the accident. Mr. Brown’s letter in this regard is as 
follows: 


The fact that Mr. Carl M. Ewing had his family with him when the car 
which he was driving and that of Doctor Kelty collided, was merely inciden- 
tal. The trip from Dairy Creek Ranger Station to Thomas Creek Ranger 
Station and return was necessary in the performance of his official duty. 
Not having a load in his car and expecting to return to his station in a short 
time, he had his family accompany him giving them an opportunity to be 
with him longer. On account of the great amount of work in the district 
it was impossible to handle the situation without working over hours and on 
Sunday. 

This particular trip was made necessary on account of some grazing diffi- 
culties arising on the border between the two Ranger Districts, and Ranger 
Ewing met Ranger White at the Thomas Creek Ranger Station, to settle these 
questions. 

The trip was not primarily personal, and as stated above the fact that 
his family was with him had no bearing upon the matter. He would neces- 
sarily have made the trip whether his family had gone with him or not. 


It appears from the evidence submitted that both cars were pro- 
ceeding at a moderate rate of speed; that the accident was due to the 
fact that the road at the point at which the accident occurred was very 
narrow and sharply curved and the view obstructed by a high bank; 
and that there was no negligence on the part of the driver of either 
car. In this connection Doctor Kelty, the driver of the other car, 
has furnished the following certificate : 


I, Dr. H. E. Kelty, of Lakeview, Oregon, do hereby certify that at the 
time of collision with Carl Ewing in Thomas Creek canyon on June 15, 1924, 
both cars were traveling at a very moderate rate of speed. That the location 
and type of the road made it practically impossible for two cars meeting at 
just this point to escape some form of collision. That everything possible 
under the circumstances was done by both parties to prevent damage. 

There were with me my wife and family. Mr. Ewing had his wife and 
family with him. Dr. Michael Sult and family were following me in his 
ear. All agreed that the accident was unavoidable and was free from fault 
on either side. 


The car driven by Mr. Ewing was being operated under a contract 
of hire entered into between Mr. Ewing and Mr. Gilbert D. Brown, 
hiring officer of the Forest Service, in accordance with Regulation 
A-4, National Forest Manual. The contract provided for reimburse- 
ment at the rate of 7 cents per mile, and also contained the follow 
ing provision with reference to loss or damage: 

Liability for loss of or damage to vehicles during the period of hire will 
be assumed by the Forest Service. The Forest Service will not compensate 


the owner for loss or damage due to negligence or to ordinary wear and 
tear. 


* * * * * * * 


Decision as to reimbursement under this contract, and the amount thereof, 
will be made by the Forester. 
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In the act of March 4, 1913, 37 Stat. 843, it is provided: 


That hereafter the Secretary of Agriculture is authorized to reimburse 
owners of horses, vehicles, and other equipment lost, damaged, or destroyed 
while being used for necessary fire fighting, trail, or official business, such 
reimbursement to be made from any available funds in the appropriation to 
which the hire of such equipment is properly chargeable. 

Under this act it has been held that a contract of hire entered into 
pursuant to Regulation A-4, National Forest Manual, as in this 
case, which authorized reimbursement for the use of the car at the 
rate of 7 cents per mile, does not preclude an allowance of a proper 
claim for the cost of extraordinary repairs resulting from damage 
sustained while the car is in official use under such a contract of 
hire and being operated free from negligence. A. D. 6561, March 
29, 1922. The voucher covering reimbursement in this case was 
approved by the Secretary of Agriculture prior to payment and it 
appears that the facts of the case warranted such approval. See 
21 Comp. Dec. 250. 

Upon the facts new appearing credit will be allowed in the dis- 
bursing officer’s account in the sum of $38.45. 








(A-14612) 
RETIRED PAY—COAST GUARD OFFICERS 


The provision in section 3 of the act of March 4, 1925, 43 Stat. 1271, authorizing 
retired commissioned and warrant officers of the Navy and Marine Corps 
to count for longevity pay purposes all active duty performed since retire- 
ment during the period April 6, 1917, to March 3, 1921, is expressly appli- 
cable to retired officers of those services and has no application to retired 


officers of the Coast Guard who performed active duty service during said 
period. 


Comptroller General McCarl to the Secretary of the Treasury, July 2, 1926: 


I have your letter of May 27, 1926, requesting decision as follows: 


Under the authority contained in the act of May 8, 1926 (Public No. 274, 69th 
Congress), it is necessary for Coast Guard Headquarters to compute the pay of 
all officers and warrant officers of the Coast Guard retired on or before June 
30, 1922, said act providing that the pay of such officers, from and including May 
8, 1926, shall not be less than that provided for officers and warrant officers of 
equal rank and length of service retired subsequent to June 30, 1922. 

Section 5 of the act of July 1, 1918 (40 Stat. 717), provides as follows: “ That 
hereafter, during the existence of war or of a national emergency declared by 
the President to exist, any commissioned or warrant officer of the Navy, Marine 
Corps, or Coast Guard of the United States, on the retired list may, in the 
discretion of the Secretary of the Navy, be ordered to active duty at sea or on 
shore; and any retired officer performing such active duty in time of war or 
national emergency, declared as aforesaid, shall be entitled to promotion on 
the retired list to the grade or rank, not above that of lieutenant commander in 
the Navy or major in the Marine Corps, or captain in the Coast Guard, and 
shall thereafter receive the pay and allowances thereof, which his total active 
service as an officer both prior and subsequent to retirement, in the manner 
rendered by him, would have enabled him to attain in due course of promotion 
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had such service beer rendered continuously on the active list during the period 
cf time last past.” Section 8 of the act of May 18, 1920 (41 Stat. 603), provides 
as follows: “That commissioned officers, warrant officers, petty officers, and 
other enlisted men of the Coast Guard shall receive the same pay, allowances, 
and increases as now are, herein are, or hereafter may be prescribed for corre- 
sponding grades or ratings and length of service in the Navy * * *.” See- 
tion 1 of the act of June 10, 1922 (42 Stat. 627), provides as follows: “For 
officers in the service on June 30, 1922, there shall be included in the computa- 
tion all service which is now counted in computing longevity pay * * *. 
Section 3 of the act of March 4, 1925 (48 Stat. 1271), provides as follows: 
‘That all retired commissioned and warrant officers of the United States Navy 
and Marine Corps who served on active duty in the Navy and Marine Corps of 
the United States during the World War shall be credited with all active duty 
performed since retirement during the period from April 6, 1917, to March 38, 
1921, in the computation of their longevity pay.” 

In view of the fact that the Coast Guard, in accordance with the organic 
act of January 28, 1915 (38 Stat. 800), operated as a part of the Navy dur- 
ing the World War, subject to the orders of the Secretary of the Navy, and 
by virtue of the assimilation of the Coast Guard with the Navy for purposes 
of pay and service as set forth in the above quotations of law, it would 
appear that, even though Coast Guard retired commissioned and warrant 
officers are not specifically mentioned in the above referred to act of March 
4, 1925 (43 Stat. 1271), such officers are entitled to include in the computa- 
tion of their longevity pay under the above mentioned act of May 8, 1926, 
all active duty performed since retirement during the period from April 6, 
1917, to March 3, 1921, whether promoted or not during that period under the 
authority contained in section 5 of the act of July 1, 1918 (40 Stat. 717), 
above quoted. The question as to the legality of same is therefore herewith 
presented to you for your decision. 


Section 9 of the act of April 12, 1902, 32 Stat. 101, relative to the 
retired pay of officers of the Revenue Cutter Service, provides: 


That all officers borne upon the retired or permanent waiting-orders list 
at the date of the passage of this Act, or hereafter, shall receive seventy-five 
per centum of the duty pay, salary, and increase of the rank upon which 
they have been or may be retired: Provided, That no longevity increase of 
pay shall be allowed for any length of service accruing after retirement. 

The act of January 28, 1915, 38 Stat. 800, creating the Coast 
Guard by combining therein the Life Saving Service and the 
Revenue Cutter Service, continued this provision making it appli- 
cable to officers of the Coast Guard. In the Navy there was a 
similar provision prohibiting increase of longevity pay after re- 
tirement. See act of August 5, 1882, 22 Stat. 286. 

Prior to the joint-service pay act of June 10, 1922, the act of 
July 1, 1918, was the only provision of law for longevity increase 
of pay for length of service in either the Navy or Coast Guard for 
active service after retirement, and such right was limited to those 
officers permanently promoted. The act of June 10, 1922, allows 
officers in the service on June 30, 1922, to count, for longevity pur- 
poses, all service then authorized to be so counted under prior laws, 
but provides that active duty performed after June 30, 1922, by 
an officer on the retired list shall not entitle such officer to 
promotion. 
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The act of March 4, 1925, makes a further exception to the gen- 
eral rule that an officer is not entitled to longevity increase for active 
service after retirement and confers on all retired commissioned 
and warrant officers of the United States Navy and Marine Corps 
who had active service during the period April 6, 1917, to March 
3, 1921, right to credit for such active service in computing their 
longevity pay on the retired list. 4 Comp. Gen. 924. The pro- 
vision in section 5 of the act of July 1, 1918, relative to promotion 
on the retired list by reason of active duty after retireme::t ap- 
plied to the Coast Guard officers by reason of express provision 
therein and not by reason of any assimilation of the pay and allow- 
ances of Coast Guard officers to the pay and allowances of Navy 
officers, 

Under the act of June 10, 1922, the pay and allowances therein 
expressly provided for officers in the Coast Guard are not de- 
termined by assimilation to the pay and allowances of officers of 
the Navy but accrue under the express grant therein. To that ex- 
tent the act repealed such assimilation as existed prior thereto and 
gave to officers of the Coast Guard the specific pay and allowances 
fixed. Decision A-13060, May 18, 1926, 5 Comp. Gen. 917. 

The provision in section 3 of the act of March 4, 1925, 43 Stat. 
1271, expressly applicable to retired officers of the Navy and Marine 
Corps who performed active service from April 6, 1917, to March 
3, 1921, has no application to retired officers of the Coast Guard 
who performed active duty during said period. 


(A-14932) 
NAVY CONTRACTS—SURETY BONDS 


The requirement of section 3719, Revised Statutes, with respect to the furnish- 
ing of a written guarantee or bond by contractors proposing to furnish sup- 
plies to the Navy Department, is construed as not in legislative intent 
applicable to municipalities or public-service corporations furnishing water, 
gas, or electricity in those localities where there is no competition and 
where the prices for the services are under State control. 

Comptroller General McCarl to the Secretary of the Navy, July 2, 1926: 

I have your letter of June 28, 1926, requesting decision whether 
contracts for furnishing during the fiscal year 1927, water, gas, or 
electricity to the various activities under the Navy Department may 
be entered into with municipalities or public-service corporations 
without a supporting guarantee or bond. 

The requirement of section 3719, Revised Statutes, is that every 
proposal for naval supplies invited by the Secretary of the Navy 
under the provisions of section 3718, Revised Statutes, shall be ac- 
companied by a written guarantee signed by one or more responsible 
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persons to the effect that he or they undertake that the bidder, if his 
bid is accepted, will, at such time as may be prescribed by the Secre- 
tarv of the Navy, give bond with good and sufficient sureties to fur- 
nish the supplies proposed, and that no proposal shall be considered 
unless accompanied by such guarantee. Provision is made by sec- 
tion 3721, Revised Statutes, for the purchase by the Navy Depart- 
ment, without advertisement, of ordnance, gun powder, or medicines 
or the supplies which it may be necessary to purchase out of the 
United States for vessels on foreign stations, and the provisions of 
section 3719, Revised Statutes, have no application to such pur- 
chases. 5 Comp. Gen. 762. The act of March 2, 1907, 34 Stat. 1193, 
makes an exception, with respect to the requirement of formal con- 
tract or bond, in the case where the aggregate amount of supplies to 
be purchased does not exceed the sum of $500, provided that the 
proper administrative officers are of the opinion that the limitation 
of $500 is not designed to evade compliance with section 3719, Re- 
vised Statutes, 5 Comp. Gen. 628. 

There would appear to be no reasonable need, in the case of 
municipalities or public-service corporations furnishing water, gas, 
or electricity to activities of the Navy Department, where there is 
no competition and where the prices for the seryices are under State 
control, to require of them a bond that they will furnish the service 
proposed or contracted for. I have to advise, therefore, that the 


requirement of section 3719, Revised Statutes, may be construed as 
not in legislative intent applicable to them. 
Accordingly the question submitted is answered in the affirmative. 


(A-14819) 
PROPERTY, PRIVATE—DAMAGED IN THE MILITARY SERVICE 


In the absence of direct evidence as to the time, place, and manner of damage. 
reimbursement is not authorized, under the third provision of the act of 
March 4, 1921, 41 Stat. 1436, for the cost of refinishing of, and repairs to, 
furniture of an officer of the Army claimed to have been damaged while 
being transported incident to the officer’s permanent change of station. 


Comptroller General McCarl to Major E. T. Comegys, United States Army, 

July 6, 1926: 

There has been received your letter of June 10, 1926, transmitting 
a voucher in favor of Captain James F. C. Hyde, Corps of Engineers, 
United States Army, for $259 as reimbursement of the cost of re- 
pairing certain pieces of his household goods claimed to have been 
damaged while being transported on permanent change of station, 
and requesting decision whether payment thereof is authorized under 
the provisions of the act of March 4, 1921, 41 Stat. 1436. 
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Paragraph 19 of Special Orders No. 241, War Department, dated 
October 11, 1924, as amended by paragraph 53, Special Orders No. 
84, War Department, dated April 10, 1925, directed a permanent 
change in Captain Hyde’s (then lieutenant) station from Schofield 
Barracks, Honolulu, Hawaii, to Fort Humphreys, Va. His house- 
hold effects were packed and crated by the Utilities Section of the 
Post Quartermaster at Schofield Barracks and were transported by 
truck to Honolulu, thence by Government transport Cambrai sailing 
from Honolulu, Hawaii, for San Francisco, Calif., February 26, 
1925, consigned to Camp Lewis, Wash., in accordance with Special 
Orders No. 241. Upon their arrival March 5, 1925, they were placed 
in storage at Fort Mason, Calif., at the request of Captain Hyde. 
Special Orders, No. 84 directed him to proceed to Fort Humphreys 
instead of Camp Lewis as directed by prior orders and pursuant to 
his request of April 17, 1925, that his household goods be sent to Fort 
Humphreys, they were forwarded by the first transport sailing for 
Brooklyn, N. Y., on July 7, 1925, thence by common carrier to Fort 
Humphreys. It would appear that the goods were receipted for as 
having been received in good condition, the officer having certified 
September 28, 1925, that “ Upon arrival the crates all seemed in fair 
condition and no damage to property was visible from the exterior.” 
On December 6, 1925, laborers employed by the quartermaster to 
uncrate the goods stated that “some of the crates were broken.” 
“ The crates were pretty badly pulled to pieces ” and that “the crates 
were also broken.” No claim has been made against the common 
carrier for damages to his household goods while being transported 
by rail and the board of officers appointed to investigate the circum- 
stances of such loss did not determine the actual place of the incur- 
rence of the damage, whether while in storage or while being trans- 
ported by Government conveyance or common carrier. 

The furniture damaged, the character of the damage, and the 
estimated cost of repairs were stated by Captain Hyde when filing his 
claim, as follows: 
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The cost of repairs as determined by the board is the estimate and 
offer of a witness stated to be engaged in that business who was pro- 
cured by the claimant, $257 plus $2, the fee paid the witness by the 
claimant for his attendance before the board of officers investigat- 
ing the claim. 

The act of March 4, 1921, 41 Stat. 1436, provides reimbursement 
of the value of private property belonging to and lost or damaged 
without fault or negligence of “ officers, enlisted men, and members 
of the Nurse Corps (female) of the Army,” among other conditions: 


Third. When during travel under orders such private property, including 
the regulating allowance of baggage, transferred by « common carrier, or 
otherwise transported by the proper agent or agency of the United States 
Government, is lost, damaged, or destroyed; but replacement, recoupment, or 
commutation in these circumstances, where the property was or shall be trans- 
ported by a common carrier, shall be limited to the extent of such loss, dam- 
age, or destruction over and above the amount recoverable from said carrier. 


The furniture was in storage at Fort Mason from date of arrival 
there, March 5, 1925, until April 17, 1925, at the request of claim- 
ant, and from April 17 until July 7, 1925, awaiting a Government 
transport from San Francisco to New York. The only testimony as 
to the condition of the furniture at time of crating is that of claim- 
ant. The statute is not designed as a medium by which officers of 
the Army may have their household furniture refinished and the 
ordinary wear resulting from its normal usage repaired at the ex- 
pense of the United States. It was designed to cover such loss, dam- 
age, or destruction as can with reasonable certainty be determined 
to have resulted from and during its shipment. For these reasons 
it has been held that in the absence of evidence as to the time, place, 
and manner of damage it is not established that damage of the char- 
acter here considered occurred while the goods were being “ trans- 
ferred by a common carrier, or otherwise transported by the proper 
agent or agency of the United States Government.” Decision of 
April 30, 1926, A-12115. 

You are advised that payment of the voucher is not authorized. 


(A-14447) 
NOTARY FEES 


A notary fee paid in acknowledging an affidavit as to the ownership of a 
Government-owned truck, in order to procure a State license tag, other- 
wise free of charge, is not a necessary expense and is not reimbursable, 
as a State is without authority to require an oath of a Federal officer or 
employee in connection with his official duties. 

In the absence of a satisfactory showing that the certificate of a proper 
officer of the Government would not serve the purpose, a notary fee 
paid in acknowledging an affidavit as to the ownership of a Government- 
owned truck in order that it might be exchanged as part of the purchase 
price of a new truck is not an authorized expense incident to the purchase. 
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Decision by Comptroller General McCarl, July 7, 1926: 

J. B. Callahan, chief disbursing clerk, Department of the Interior, 
requested April 21, 1926, review of settlement No. C-34228-I, March 
1, 1926, disallowing in his accounts credit for $1 representing reim- 
bursement to John J. Delahide for two expenditures of 50 cents 
each for notary fees in acknowledging affidavits as to the owner- 
ship of a new Berkeley truck, in order to procure a State license 
or tag, and as to the ownership of an old truck. 

In explanation of these expenditures there is submitted the state- 
ment of Delahide as follows: 


Voucher 6966 John J. Delahide May 29, fee to notary public: In order to 
procure license for Berkeley rescue truck, it was necessary that a sworn 
statement before a notary public accompany the request for State license. 
This statement referred to the ownership of the truck only and was not a fee 
to the State of California for a license to operate Government truck. The 
same is true of the transaction concerning the trade in or transfer of the old 
truck for the new. That is, that the ownership of the motor vehicle must 
be sworn to before transfer can be executed. The comptroller’s rul ng on 
page two of your letter of February 10, 1926, has no bearing on the transfer 
as happened at Berkeley. 

As the notary fee for the affidavit as to ownership of the new 
truck was not a payment to the State it is not objectionable as a 
State tax upon a Federal instrumentality. However, the act of 
March 3, 1875, 18 Stat. 452, permits the allowance, as traveling ex- 
penses, only of such expenses as are actually and necessarily incurred 
on official business. It is understood that the truck was the prop- 
erty of the United States. Such being the case, the State was with- 
out authority to restrict or interfere with its use on official business 
of the Federal Government, Johnson v. Maryland, 254 U. S. 51. 
Any requirement by the State that an employee of the United 
States make an affidavit as to the official use of a Government-owned 
automobile or truck is not compulsory and the payment of the 
notary fee for such an affidavit was not authorized. 24 Comp. Dec. 
540; 5 Comp. Gen. 179. The disallowance of this item was correct. 

As to the affidavit of ownership of the old truck, while the ex- 
planation is rather meager, it is presumed that the old truck was 
turned in to a dealer as part purchase price of the new truck and 
that the affidavit was assumed to be necessary to establish title to 
the old truck in order that it might be acceptable by the dealer in 
such transaction. In the absence of a satisfactory showing that a 
certificate of a proper officer of the Government would not have 
served the purpose of the affidavit, it must be held that this expense, 
also, was unnecessary. 

Upon review the disallowance is sustained. 
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(A~7144) 


PURCHASES—ADVERTISING—COLUMBIA INSTITUTION FOR THE 
DEAF 


The omission of the name of the Columbia Institution for the Deaf from the 
paragraph in the appropriation act of May 10, 1926, 44 Stat. 455, which 
appropriation for prior years has designated it as an office or bureau of the 
Department of the Interior, relieves that institution from the requirements 
of section 3744, Revised Statutes, but not from the requirements of sections 
3709 and 3743, Revised Statutes, nor from the act of June 17, 1910, requir- 
ing it to purchase from the contractors on the General Supply Committee 
schedules. 


Comptroller General McCarl to the President, Columbia Institution for the 
Deaf, July 9, 1926: 


There has been received your letter of June 17, 1926, requesting 
decision of a question presented as follows: 


Under date of March 23, 1925, decision A-7144, it was held that so far as 
restrictions on the expenditures of appropriated moneys are concerned the 
Columbia Institution for the Deaf is subject to all laws applicable to a service 
or bureau of the Department of the Interior. This decision is based particu- 
larly on the act of June 5, 1924 (43 Stat. L., 392), an appropriation act for the 
Department of the Interior, in which special provision is made as follows: 

“The purchase of supplies and equipment ox: the procurement of services 
for the Department of the Interior, the bureaus and offices thereof, including 
Howard University and the Columbia Institution for the Deaf, * * * may 
be made in open market without compliance with sections 3709 and 3744 of 
the Revised Statutes of the United States, in the manner common among busi- 
ness men, when the aggregate amount of the purchase or service does not 
exceed $100 in any instance.” 

The authorities of this institution for many years past purchased supplies 
from dealers on the General Supply List and articles listed thereon, except 
in cases where it has been possible to obtain better prices in the open market 
or a better grade of goods, securing economy in the end. Since your ruling 
of March 23, to take effect April 1, 1925, all expenditures of United States 
appropriations by this institution have been made in conformity with your 
ruling. 

The board of directors of this institution did not believe, however, that it 
was the real intention of Congress in a supply bill to change the status 
of the Columbia Institution for the Deaf to that of a bureau of the Interior 
Department, or to take away from the board of directors the power vested 
in this board by the act of 1898, which placed in the hands of the board the 
control of the expenditures of all moneys appropriated by Congress for the 
benefit of said institution (30 Stat. L. 624) which statute has become a part 
of the permanent laws of the United States and has been in operation for 
over a quarter of a century. 

Therefore, when the Interior bill for the fiscal year to end June 30, 1927, 
was being considered by the Appropriations Committee, the authorities of 
this institution placed before the committee the full text of your decision of 
March 23, 1925, requesting a change in the wording of the new bill, so as to 
make it clear that this power of the Board of Directors has not been infringed 
upon, and that the status of the institution remains unchanged. 

In response to this Congress has stricken out of the Interior bill for the 
coming fiscal year the temporary legislation upon which your decision of 
March 23, 1925, was based. 

I respectfully request, therefore, that this decision be reconsidered in the light 
of the statutes which will be in existence on the Ist of July, 1926, in refer- 
ence to this institution. in order to guide its authorities in the expenditure of 
the appropriations available July 1, 1926. 


The paragraph in the act of May 10, 1926, 44 Stat. 455, which you 
state was amended at your suggestion, now reads as follows: 


The purchase of supplies and equipment or the procurement of services for 
the Department of the Interior, the bureaus and offices thereof, and Howard 
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University, at the seat of government, as well as those located in the field out- 
side of the District of Columbia, may be made in open market without com- 
pliance with sections 3709 and 3744 of the Revised Statutes of the United 
States, in the manner common among business men, when aggregate amount of 
the purchase or the service does not exceed $100 in any instance. 

A reference to page 29 of the Hearings before the Subcommittee 
of House Committee on Appropriations indicates that the question 
of omitting the name of the Columbia Institution for the Deaf from 
said paragraph was not before that committee at that time, the 
language of the bill quoted on that page being the identical language 
found in the act for the previous year and it is stated specifically to 
be a continuation of such language. No other reference to the mat- 
ter has been found in the printed hearings. The name of your 
institution was inserted in the paragraph not only in the act for the 
fiscal year 1925, but for the prior year also. The hearings for the 
fiscal year 1924 indicate that the name of the Howard University was 
inserted therein because it had been held by this office in 2 Comp. 
Gen. 75 that said institution was not a “bureau or an office of the De- 
partment of the Interior,” and while the hearings for that year do not 
mention the name of your institution, its name was also inserted in 
the statute for that year. The omission of the name from the pro- 
vision in the appropriation act for 1927 leaves the institution in the 
same position it would have occupied had its name never been in- 
cluded in said paragraph, but does not ipso facto authorize or require 
any change in the practice established under the decision of March 
23, 1925, 4 Comp. Gen. 788, as said decision was not based entirely 
upon the inclusion of the name in said statute. The various restric- 
tive statutes applied to your institution by that decision will be again 
considered in order. 

Section 3744, Revised Statutes, provides: 


It shall be the duty of the Secretary of War, of the Secretary of the Navy, 
and of the Secretary of the Interior to cause and require every contract made 
by them severally on behalf of the Government, or by their officers under them 
appointed to make such contracts, to be reduced to writing and signed by the 
contracting parties with their names at the end thereof * * 


Under section 441 of the Revised Statutes, the Seceatary of the 
Interior was charged with the supervision of the public business re- 
lating to the Columbia Asylum for the Deaf and Dumb. Sub- 
sequently, however, the act of July 1, 1898, 30 Stat. 624, provided: 


* * * the directors of the institution shall have control of the disburse- 
ment of all moneys appropriated by Congress for the benefit of said institu- 
tion, accounts for which shall be settled and adjusted at the Treasury Depart- 
ment as required by the provisions of section two hundred and thirty six of 
the Revised Statutes. 


It is evident therefrom that the contracts of the Columbia Institu- 
tion for the Deaf are not now required to be made by the Secretary 
of the Interior or by anyone appointed by him for that purpose, 
as he has no authority over the appointment of the directors. 
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Section 3744, Revised Statutes, will therefore not be applicable to 
suid institution after June 30, 1926. Attention is invited to the 
fact, lhowever, that as all contracts connected with the settlement 
of public accounts are required by section 3743, Revised Statutes, 
as amended by the act of July 31, 1894, 28 Stat. 210, and by the 
Budget and Accounting Act of June 10, 1921, 42 Stat. 24, to be 
filed in this office, it will be necessary for such contracts to be 
reduced to writing in order to be available for filing. 

Section 3709, Revised Statutes, requiring the advertising for pro- 
posals in all purchases and contracts for supplies or services, except 
personal services, is not limited to bureaus or offices of the Interior 
Department but is applicable to all departments, independent estab- 
hishments, boards, etc., of the Government. 3 Comp. Gen. 920. 
See alsc 1 Comp. Gen. 59; 4 id. 588. Therefore, the provisions of 
said section are applicable to your institution, except, of course, as 
to purchases from contractors on the General Supply Committee 
schedules in connection with which the advertising has already 
been attended to by that committee. Said section applies to pur- 
chases less than $100 in amount as well as to purchases in excess 
of said amount. 

The act of June 17, 1910, 36 Stat. 531, under which the General 
Supply Committee operates, provides: 

That hereafter all supplies of fuel, ice, stationery, and other miscellaneous 
supplies for the executive departments and other government establishments in 
Washington, when public exigencies do not require the immediate delivery of 
the article, shall be advertised and contracted for by the Secretary of the 
Treasury * * *, 

While your institution was originally incorporated as a private 
corporation, the various acts requiring reports to Congress and to 
the Secretary of the Interior and an accounting of the appropriated 
funds under section 236, Revised Statutes, and the further fact that 
the institution is now largely if not entirely supported by con- 
gressional appropriations, compel the conclusion that it is a branch 
of the Federal service or a Government establishment in Washing- 
ton within the purview of the act of June 17, 1910, supra. 3 Comp. 
Gen. 190. See decision to you of January 14, 1925, A~7144.  There- 
fore, you are not authorized to purchase in the open market any 
supplies which can be procured from the contractors on the General 
Supply Committee schedules, irrespective of the price or quality. 
2 Comp. Gen. 441; 5 id. 755. 

With the exception of the application of section 3744, Revised 
Statutes, as indicated above, the decision of March 23, 1925, must 
be and is affirmed and held applicable to your institution during 
the fiscal year 1927 and thereafter, in the absence of specific legisla- 
tion excepting it from such statutory requirements, 
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(A-13871) 


OFFICERS AND EMPLOYEES—ATTENDING EDUCATIONAL 
INSTITUTIONS 


As there is no statutory authority to detail employees of the Department of 
Agriculture to educational institutious for courses of instruction as a part 
of their official duties, the employees are not entitled to compensation for 
time spent during regular oflice hours in atiencance at educational institu- 
tions whether or not the employees are required to work compensatory 
time after regular office hours. 

The establishing of part-time positions in the Government service to perform 
services the nature of which requires the whole time of other employees, 
for the purpose of permitting such part-time employees to attend educa- 
tional institutions, is not authorized. 

The granting of leave of absence with or without pay for the purpose of per- 
mitting employees of the Department of Agriculture to attend educational 
institutions for courses of instruction is a matter within the administrative 
discretion subject to statutory limitations. 


Comptroller General McCarl to the Secretary of Agriculture, July 9, 1926: 
Consideration has been given to your letter of June 22, 1926, sub- 
mitting a report showing the basis on which employees of your de- 
partment, and particularly of the Bureau of Entomology, have been 
allowed to attend educational institutions for the purpose of taking 
courses of instruction along the lines of their official duties. 
Your letter is as follows: 


Reference is made to your letter of April 8, inquiring as to alleged payments 
by the department of the salary of Merlin P. Jones, of the Bureau of Ento- 
mology, while in attendance at the Ohio State University and requesting gen- 
erally a statement of employees of the department in attendance at institu- 
tions of learning during the present school year while being carried on the 
rolls of the department. 

There is enclosed herewith a statement both as to Mr. Jones and as to other 
employees of the Bureau of Entomology and of the department as a whole who 
have attended educational institutions during the current school year while 
retained on our rolls. An understanding of this statement will be assisted by 
a general explanation of the situation. 

The statement does not include the names of employees who have been 
granted leave without pay for the purpose of attending schools or colleges or 
whose absence from their duties for brief periods to attend classes or lectures 
during office hours has been covered by annual leave. These instances seem to 
involve no fiscal question. The cases within the scope of your inquiry fall 
within the following classes. 

Employes regularly engaged at offices or stations of the department during 
ordinary office hours but excused for attendance at classes or lectures during 
a few hours each week falling within the period from 9 to 4.30. In these cases 
the institution attended is at or very near headquarters. The time thus taken 
from the official day is compensated by extra work outside the ordinary hours 
The requirement of the full equivalent of official work to compensate these ab- 
sences has been rigidly maintained. These cases are designated by the words 
“compensatory time” under the heading “ Basis” in the statement. 

Employees not engaged in official work at offices or stations of the department 
but authorized to attend institutions of learning ordinurily on advanced degree 
work along investigational or research lines correspond to those being con- 
ducted in the bureaus on whose rolls the employees are carried. Where 
conditions favored these employees have been assigned special duties on a part- 
time basis, the work being conducted strictly under the direction of bureau 
officers and in the development of current bureau projects. The case does not 
essentially differ from that of the employment on a part-iime basis of students 
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or members of the faculties of colleges or universities for special work under 
departmental direction. Employments of this character are designated “ part 
time” under the head “ Basis” in the statement. 

In a limited number of special instances employees have been granted author- 
ity to attend certain colleges and universities for one or more terms on a full- 
pay basis under an arrangement by which time equivalent to ordinary oflice 
hours would be devoted exclusively to research and investigation work under 
departamental direction. Under this plan the department through its investi- 
gators so engaged has been enabled to avail itself of laboratory facilities 
and equipment superior in those cases to the corresponding departmental 
facilities and at the same time their work has been carried on with the as- 
sistance and cooperation of university workers of recognized outstanding 
authority in their respective lines. The system has proved of especial ad- 
vantage in enabling the department to keep abreast of new developments ip 
method and technique among the leading research workers of the country. 
These cases are designated “ Full time on investigational or research work” 
in the statement. 

It should be added that the arrangements above described are consistent with 
a policy prevalent in the department during recent years and recognized 
by its regulations. The general scope of the policy is indicated by Par. 660 on 
the attached extract from our administrative rules. Subparagraph (b) par- 
ticularly refers to the part-time basis. I may add, however, that during the 
early part of the present calendar year I had occasion to give this subject 
very careful consideration, and while fully recognizing the advantages to be 
gained through additional training acquired by members of the scientific staff, 
I have realized that the practice might be subject to criticism. Accordingly, 
1 directed at that time that no employee should be thereafter permitted to 
engage in school work during official hours except when on leave without 
pay. The authorizations hitherto granted and in effect for the current school 


year were not, however, revoked. 

Referring to the class designated as “ Compensatory time” and 
the class designated as “Full time on investigational or research 
work,” there appears to be no statutory authority for detailing em- 
ployees of the Department of Agriculture to educational institutions 
for courses of instruction. See, in this connection, section 127a of 
the act of June 3, 1916, as amended by the act of June 4, 1920, 41 
Stat. 786, authorizing the detail of commissioned officers of the Army 
as students to technical, professional, and other educational insti- 
tutions, and the act of June 8, 1926, 44 Stat. 705, making similar 
provision with respect to enlisted men of the Army. In the absence 
of such statutory provision specifically applicable to employees of 
the Department of Agriculture, it must be held that the practice 
of excusing employees during regular office hours to attend school, 
and the practice of detailing employees full time to educational 
institutions for investigational and research work is not authorized. 
Full-time employees are required to devote their entire time to official 
duties during the regular working hours, and this requirement may 
not be avoided by permitting-individual employees to work during 
other periods of the day in lieu of a portion or the entire period 
of the regular duty hours in order to attend school. The attendance 
at an educational institution, either for the improvement of the 
employees or for the good of the service, is not within the scope of 
the appointment or duties of the employees under the Department 
of Agriculture. 2 Comp. Gen. 17. 
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Referring to the class designated as “ part time,” while there may 
be a possible advantage to the Government incident to an arrange- 
ment whereby part-time positions are specially created in order to 
secure the services of scientists still pursuing courses of study or 
taking postgraduate work at educational institutions, there appears 
no authority of law therefor. Establishment of part-time positions 
is justified only on the basis of the character of the work to be per- 
formed, such as duties the very nature of which does not necessarily 
require full-time service. 5 Comp. Gen. 763, 767. There would be 
no authority to establish part-time positions for work the nature of 
which requires full-time service, solely for the purpose of permit- 
ting the employees to work part time for the Government and to at- 
tend educational institutions part time. You state specifically that 
the part-time employees are “authorized to attend institutions of 
learning ordinarily on advanced degree work along investigational 
or research lines corresponding to those being conducted in the bu- 
reaus on whose rolls the employees are carried,” and that the work 
of the part-time employees is “in the development of current bureau 
projects.” It is assumed from this statement that the work on 
these bureau projects requires the full time of other employees. If 
so, the establishment of part-time positions for work of a similar 
nature to that on which full-time employees are engaged is not au- 
thorized. 5 Comp. Gen. 537. 

The granting of leave of absence, with or without pay, for the 
purpose of permitting employees to attend educational institutions 
is generally a matter within the administrative discretion subject 
to statutory limitations. 

In view of the statement in the concluding paragraph of your 
letter to the effect that you have discontinued the practice of permit- 
ting employees to engage in school work during official hours except 
when on leave without pay, credit will be allowed for salary pay- 
ments not otherwise objectionable heretofore made to employees 
so engaged. 


‘ 





‘ (A-14133) 
RENTAL ALLOWANCE—ADEQUACY OF QUARTERS 


The question, whether public quarters occupied by an officer of the Coast and 
Geodetic Survey are adequate, is for determination by the competent 
superior authority of the service concerned, under the provisions of the 
act of May 31, 1924, 43 Stat. 250. 


Comptroller General McCarl to the Secretary of Commerce, July 9, 1926: 
There has been received your letter of April 26, 1926, as follows: 


For the purpose of furnishing to the Coast and Geodetic Survey the informa- 
tion necessary for the proper instruction of disbursing oflicers in the field 
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with regard to the preparation and payment of vouchers, your advance deci- 
sion is requested in the following case: 

Lieutenant J. A. Bond, Coast and Geodetic Survey, sustained serious injury 
while in the performance of duty. This injury required hospitalization and 
Lieutenant Bond was ordered to shore duty and entered as a patient in 
Sternberg General Hospital, Manila. This is a Government hospital where 
every officer patient is charged the amount of $1.50 per day, which amount 
is supposed to be for his quarters, subsistence, medicines, ete., and to that 
extent an oflicer is paying his own expenses while a patient in an Army 
hospital. Information has been received that this is a universal practice, and 
therefore, so far as Army and Navy personnel are concerned, being in a 
hospital has no effect on the rental allowance status of an officer. 

Your decision is requested as to whether or not Lieutenant J. A. Bond is 
entitled to rental allowance for himself for such time as he was in Sternberg 
Hospital, in compliance with orders, copies of which are attached. 

The order of October 13, 1925, is as follows: 

1. In confirmation of telegraphic orders to the commanding officer of the 
Marinduque, you will consider yourself detached from that ship as of October 
9th and you will proceed to the nearest available Government hospital for 
treatment. As soon as the necessary arrangements can be made you will 
proceed to Manila and report to me for further medical treatment at Sternberg 
Hospital. 

2. Upon your discharge from the hospital you will please report to me for 
duty in this office. 

3. The travel incurred in the execution of these orders is necessary for the 
puble¢ interests; the expenses of travel are a proper charge against the In- 
sular account; the assignment constitutes a change as of October 9th in your 
status from sea duty to shore duty. Public quarters, aside from the hospital 
are not available on this assignment. 


The charge of $1.50 per day paid by Lieutenant Bond to the 
hospital is not a charge for quarters, but is a charge fixed by Army 
Regulations 40-590 paragraph 12 to cover cost of subsistence and 
medicine. 

The orders do not assign Lieutenant Bond to duty at Manila until 
discharge from hospital. During the period in hospital he is 
not entitled to rental allowance if the quarters furnished him as a 
patient were “in the judgment of competent superior authority of 
the service concerned ” adequate for him. There is, therefore, for 
your determination the question of the adequacy of the quarters in 
the hospital assigned an officer without dependents, who is detached 
from all duty for the purpose of treatment. This is a duty that 
can not, under the act of May 31, 1924, 43 Stat. 250, be passed to this 
office. This office will not, by construction of the law, give to an 
officer who has all the quarters he can utilize in the situation de- 
scribed rental allowance in addition to the public quarters so fur- 
nished. If such a doubling of allowances is to be accomplished it 
must be under the determination and action of the “competent su- 
perior authority of the service concerned” and his will be the re- 
sponsibility therefor. Your question is answered accordingly. 
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(A-14511) 
RETAINER PAY—FLEET MARINE CORPS RESERVE 


The right of a member of the Fleet Marine Corps Reserve, assigned thereto 
under the provisions of section 22 of the act of February 28, 1925, 43 
Stat. 1086, to receive and retain the advance pay of $25 per annum as pro- 
vided in said section is not affected by reason of the performance of ac- 
tive duty during his period of assignment to the Fieet Marine Corps 
Reserve. 


Comptroller General McCarl to the Secretary of the Navy, July 9, 1926: 
By your indorsement of May 24, 1926, I have the request presented 
by the Major General Commandant, Marine Corps, as follows: 


(a) A man assigned to the Fleet Marine Corps Reserve under provisions of 
section 22 of the reserve act is ordered with his consent to perform active 
duty. What are his rights as to the reiention of the $25 advance payment and 
as to future payments? 

(b) Such a man is ordered to training duty with his consent for a period of 
30 days. What are his rights as to the retention of the $25 advance payment 
and as to future payments? 


Section 22 of the act of February 28, 1925, 43 Stat. 1086, pro- 
vides in part as follows: 


That the Secretary of the Navy, in his discretion, under such regulations as 
he may prescribe, may require any person hereafter when first enlisting in 
the regular naval service and may authorize any enlisted man in such service 
to obligate himself to serve four years in the Fleet Naval Reserve upon ter- 
mina‘ion of his enlistment in the regular naval service: Provided, That upon 
termination of their enlistment in the regular naval service, men who have sé 
obligated themselves shall be assigned to the Fleet Naval Reserve for the four- 
year period, unless they apply for reenlistment or extension of their enlist- 
ment in the regular naval service, in which event they may be reenlisted 
or may extend their enlistment in the regular naval service: Provided further, 
That the men so assigned to the Fleet Naval Reserve for the four-year period 
shall not, in time of peace, be ordered to active duty, except wih their own 
consent, and shall be under no obligaiion to perform training duty or drill 
during that period, but shall be paid in advance $25 per annum, except when, 
with their own consent, they become @tached to a division of the Fleet Naval 
Reserve, or satisfactorily perform appropriate duties assigned by direction of 
the Secretary of the Navy, in which case they shall receive the pay, allowances, 
gratuities, and other emoluments as herein specifically provided for enlisted 
men of the Fleet Naval Reserve. 


Section 2 of the same act, 43 Stat. 1080, creates “a Marine Corps 
Reserve, under the same provisions in all respects (except as may be 
necessary to adapt the said provisions to the Marine Corps) as those 
contained in this act or which may hereafter be enacted providing 
for the Naval Reserve.” Accordingly, the provisions in section 22 
apply to assigned members of the Fleet Marine Corps Reserve. 

The advance payment of $25 per annum to be paid each assigned 
member is not a payment for service, but a retainer in consideration 
of the member’s obligation to serve in time of war or national emer- 
gency. It does not accrue proportionately during each part of the 
year, but is payable annually in advance—that is at the beginning 
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of each service year “except when, with their own consent, they be- 
come attached to a division of the Fleet Naval Reserve, or satisfac- 
torily perform appropriate duties assigned by direction of the Sec- 
retary of the Navy,” in which event they would be entitled to the 
“drill” pay provided for this character of training. 

Section 11 of the. same act provides that officers and enlisted men 
of the Naval Reserve when employed on active duty or on training 
duty with pay shall receive the same pay and allowances as received 
by officers and enlisted men of the same grade or rating in the Regu- 
lar Navy. Section 21 of the act provides compensation for attend- 
ing drills or other equivalent duty, and for performing appropriate 
duties; it also provides that such compensation or “ drill pay ” shall 
not accrue to officers or enlisted men during a period when they shall 
be lawfully entitled to pay for active or training duty. 

The question presented is whether men assigned to the Fleet 
Marine Corps Reserve by reason of the performance of active duty 
as provided in sections 11 and 22, may retain payments of the $25 
advance retainer pay which they have received; also whether such 
active duty affects their right to such future payments. 

You are advised that the right of a member of the Fleet Marine 
Corps Reserve assigned thereto under provisions of section 22 of the 
act of February 28, 1925, 43 Stat. 1086, to receive and retain the 
advance of $25 per annum provided in said section is not affected by 
reason of performance of active duty during his period of assign- 
ment to the Fleet Marine Corps Reserve. 


(A-14939) 


MEDICAL TREATMENT—MISSISSIPPI RIVER COMMISSION 
EMPLOYEE 


The expense of medical and hospital treatment of a helper at a dredge depot 
of the Mississippi River Commission, who was suffering from melancholia 
not shown to have been incident to his employment, is not payable from 
public funds. 


Comptroller General McCarl to Major H. H. Stickney, United States Army, 

July 9, 1926: 

There has been received at your request of June 18, 1926, for a 
decision as to whether you are authorized to pay the vouchers sub- 
mitted in favor of Dr. H. B. Jacobson and St. Joseph’s Hospital 
for $37 and $60.40, respectively, covering medical and hospital treat- 
ment of Jonas Schloss, a helper at the dredge depot, Mississippi 
River Commission, while suffering from melancholia. 

The regulation contained in the commission’s circular of January 
23, 1923, provides for the employment of a physician and the fur- 
nishing of necessary medical, surgical or hospital treatment “ in 
case of sickness incurred in the line of duty of any employee.” 
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It has been held that an employee’s sickness must be referable to 
his service as an employee for the Mississippi River Commission and 
an incident of that service. A-3651, September 5, 1924; A-9434, 
June 5, 1925; A-10198, June 30, 1925. 

Melancholia is defined in Gould’s Dictionary of Medicines as “a 
form of insanity characterized by depression of spirits and gloomi- 
ness, without any adequate cause * * *, The usual age at 
which melancholia appears is during middle life. It follows any 
depressing cause acting in conjunction with a strong hereditary 
tendency.” No explanation is submitted of any circumstances or 
conditions of the service or employment which might have directly 
or indirectly resulted in the disease in this case. Furthermore, the 
disease is not ordinarily the result of or attributable to an incident 
of employment. Accordingly, payment is not authorized on the 
vouchers submitted. 





(A-14591) 


RENTAL AND SUBSISTENCE ALLOWANCES—EVIDENCE OF 
DEPENDENCY OF MOTHER 


Where on the first claim of an officer for increased allowances because of 
a dependent mother the evidence indicates that the mother had thereto- 
fore been independent of the officer, evidence as to the prior situation 
of the mother and the cause of her dependency must be presented. Where 
such dependency is alleged because of the recent death of the husband 
of the mother, evidence as to the occupation of the husband prior to his 
death, his income, his estate and its distribution, and the life insurance 
carried by him with names of the companies or associations and the 
beneficiaries thereof, must be presented. 

Decision by Comptroller General McCarl, July 10, 1926: 

Lieut. Col. S. B. McIntyre, Finance Department, United States 
Army, applied June 1, 1926, through the Chief of Finance, for an 
advance decision as to whether or not he is authorized to pay a 
voucher presented to him by First Lieut. William R. Mears, Cay. 
D. O. L., for $344.40 claimed by that officer to be due him as increased 
rental and subsistence allowances on behalf of his mother for the 
period July 1, 1925, to March 31, 1926. 

It appears from the evidence adduced that Lieutenant Mears was 
born in Illinois December 27, 1893, and since his enlistment as a 
private, 2 Co., C. A. C., January 22, 1917, has served continuously 
either as an enlisted man or officer; that his mother has been a widow 
since January, 1916, and has resided at Leavenworth, Kans., or, 
more recently, in Washington, D. C.; that previous to July 1, 1925, 
he contributed nothing to her support but, according to his certificate 
on the voucher presented, “ During the current period [July 1, 1925, 
to March 31, 1926] for which allowances are claimed on account of 
my [his] dependent mother I Mave [he has] contributed to her 
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support the sum of $50, in cash or its equivalent, without any con- 
sideration in return.” It further appears the mother owns a store 
in Leavenworth, Kans., which during the calendar year 1924 yielded 
a rental of $480 and that she received a pension during 1925, in a 
sum substantially exceeding the officer’s aggregate cash contribu- 
tions. For December, 1922, and January, 1923, the officer was paid 
rental allowance for a dependent described as mother and upon sus- 
pension of the payment in the accounts of the disbursing officer the 
latter reported the dependent to have been a wife. The mother 
states as a material fact tendering to prove dependency: “ Exhausted 
resources formerly depended upon, with loss of all my savings by 
bank failure at Leavenworth, Kans.” No facts to support this 
statement are submitted, as for example, the character and amount 
of the “resources” and the income derived therefrom, the name 
of the bank, the amount of the savings and the date of the failure 
of the bank. 

On the evidence presented the mother was not in fact dependent 
upon her officer son for her chief support during the period covered 
by his claim and payment of the voucher presented is, therefore, 
unauthorized. 

This cace is typical of a class frequently presented under the 
provisions of law authorizing increased payments to an officer who 
is in fact the chief support of a dependent: mother in which the 
mother for a period of years was entirely independent, able to 
maintain herself and frequently others dependent on her, who with- 
out adequate explanation is represented as in fact dependent on 
the officer for her chief support from a specified date. For example, 
in the present case, the statement quoted refers to “ resources ” and 
“savings ”; both should have produced an income if the exhaustion 
of the one and the los of the other tended to create dependency on 
the officer; yet the mother in her schedule of income for the year 
1924 shows no income other than from rental of the building of 
which she is still the owner, and from pension; the resources and 
savings which were exhausted and lost to create a state of depend- 
ency July 1, 1925, thus produced no income during 1924. 

It is not the desire nor purpose of this office to deprive any 
officer of the increased allowances if he is in fact the chief support of 
a dependent mother; but facts must be presented to support a con- 
clusion that a case is within the law. Failure of officers to ap- 
preciate the necessity of a frank and clear presentation of facts 
and circumstances prior to the date of claimed dependency of a 
mother makes necessary the modification of the present approved 
form of affidavit to secure appropriate information, and the matter 
of revision of the form is being brought to the attention of the heads 
of departments concerned. 
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(A-9965) 
CLAIMS, SET OFF—INTEREST 


Where moneys have been retained from an amount allowed as a refund of 
taxes erroneously collected, and applied in liquidation of the indebtedness 
of the payee on account of reported overpayments made to him under 
certain Government contracts, the claim for refund of said amount 
becomes a claim under such contracts, to which is applicable the gen- 
eral rule that the liability of the Government to pay interest exists 
only where it is authorized by express legislation or where it is provided 
by law. 

Decision by Comptroller General McCarl, July 12, 1926: 

There is for consideration the claim of the H. E. Bradford Co. 
(Inc.), for interest approximating $200 alleged to be owing to it 
from the United States upon the $3,264.22 refund found due said 
corporation by settlement No. 0120632-T, dated June 9, 1926. 

The refund in question resulted from the discontinuance of an 
indebtedness of $3,264.22 theretofore charged against the H. E. 
Bradford Co. (Inc.), on account of certain reported overpayments 
under its two contracts dated September 29 and November 10, 1917, 
for the manufacture and delivery of quantities of underwear, adjust- 
ment of which had been effected by withholding and applying in 
liquidation thereof certain amounts otherwise found due said con- 
tractor as refund of taxes erroneously collected. The adjustments 
were made as follows: $2,403.42 May 13, 1925, and $860.80 September 
11, 1925. 

The record discloses that the amount of $8,189.28 as tax refund 
was allowed to the H. E. Bradford Co. (Inc.), March 27, 1925, by 
the Commissioner of Internal Revenue, on Direct Settlement Sup- 
plemental Schedule No. IT—R-12765, and consisted of overassess- 
ments during the period of June 1 to November 30, 1918, amounting 
to $6,799.01, and interest thereon amounting to $1,390.27. 

It is well established that interest is not payable on a claim against 
the United States unless specifically provided for in a statute or in 
a contract authorized by law. See United States ex rel Angarica v. 
Bayard, 127 U. 8S. 251. 

The revenue act of 1924, 43 Stat. 346 (sec. 1019), specifically 
allowed interest at the rate of 6 per cent per annum on refunds of 
any internal-revenve tax erroneously or illegally assessed or col- 
lected from date of payment thereof to the date of the action of the 
Commissioner of Internal Revenue in allowing the refund. In ac- 
cordance with the provisions of said act interest appears to have been 
allowed by the Commissioner of Internal Revenue to the date of the 
allowance of the refund tax found due to the H. E. Bradford Co. 
(Inc.), and such interest was included in the $8,189.28 tax refund 
allowed said corporation. Interest in such cases does not accrue to 
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date of actual payment. Girard Trust Co. v. United States, decided by 
the United States Supreme Court March 1, 1926. It was from this tax 
refund allowance that the $3,264.22 was retained in liquidation of the 
indebtedness charged against said corporation under its garment con- 
tracts hereinabove referred to. Subsequently, on reconsideration of the 
facts involved under said contracts, upon contractor’s request there- 
for the $3,264.22 charge against the contractor was discontinued by 
settlement No. 0120632-T, dated June 9, 1926, and said sum was 
thereafter refunded to the contractor. 

It is apparent that after the $3,264.22 was retained from the 
refund tax allowance and applied in liquidation of the reported 
overpayments on the garment contracts, the claim for refund of said 
amount became a claim under said garment contracts, to which is 
applicable the general rule that the liability of the Government to 
pay interest exists only where it is authorized by express legislation 
or where it is provided for by contract authorized by law. There 
is no statute or valid contract authorizing payment of interest on 
said refund claim. 

Accordingly, the interest claimed by the H. E. Bradford Co. (Inc.) 
on $3,264.22, for the period of time same was withheld and applied 
in liquidation of the reported overpayments under its garment con- 
tracts, must be and the same is disallowed. 


(A-14247) 
CONTRACTS, DEFAULT—PUBLIC BUILDINGS 


Where separate contracts are entered into for the various kinds of work neces- 
sary to the complete construction of a group of buildings, all of which are 
satisfactorily completed except one which was destroyed by an explosion 
not the fault of the Government before completion and acceptance, the 
Government is entitled to have the destroyed building constructed and 
completed by the four contractors whose contracts called for work on that 
particular building and upon their refusal may invite bids and award 


new contracts for its completion, the cost thereof to be charged to the 
four contractors in question. : 


Decision by Comptroller General McCarl, July 12, 1926: 

There are for consideration the claims of four contractors for bal- 
ances alleged to be due under their respective contracts for certain 
stipulated portions of the work required to construct and finish 
complete the United States Veterans’ Hospital No. 104, located at 
San Fernando, California, as follows: (1) North Pacific Construc- 
tion Co., $102,655.72, under contract No. 1483-V.B., dated December 
31, 1924; (2) John M. Eustace, $25,316.35, under contract No. 358- 
V.B., dated January 12, 1925; (3) T. E. Thomas Plumbing & Heat- 
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ing Co., $9,816.39, under contract No. 1491-V.B., dated December 
30, 1924; and (4) Gans Bros. (Inc.), $6,328.72, under contract No. 
1482-V.B., dated December 31, 1924. 

The record discloses that there were ten separate contracts entered 
into with various construction contractors for stipulated portions 
of the work required by the specifications for constructing and com- 
pleting the numerous buildings comprising the said United States 
Veterans’ Hospital, as follows: 





Work contracted for | Contractor oe 
1. General construction. _....._- | North Pacific Construction 755, 900. 00 


| Co. 


2. Plumbing, water distribution, | John M. Eustace___-...----- 111, 962. 00 
sewerage and gas piping. 

3. Heating system__.............| T. E. Thomas Plumbing & | 58, 221. 00 

Heating Co. 

4. Electrical construction, clinical | Gans Bros. (Inec.)___..--___- 55, 730. 00 
laboratory building No. 2. | 

ES, a gan Pacific Construction | 4, 960. 00 

| oO. | 

On inn tts or as Senedd | Thomas Harverty Co_-__.--- (*) 

7. Steel water tank.___....-_--- Llewellyn Iron Works_------- 4, 990. 00 

8. Automatic telephone equip- | North Electric Mfg Co_____-- 4, 902. 87 
ment. 

9. Refrigerator plant_.........-- | Vulean Iron Works....------ 19, 900. 00 

30." Bhovalttec ssc | Otis Elevator Co___......--_- 16, 295. 00 


Record does not show amount. 


It appears that on December 14, 1925, while said Veterans’ Hospi- 
tal No. 104 was in process of construction, an explosion occurred in 
an unexcavated portion of the basement of building No. 6, Women’s 
General Medical Building, which had almost reached completion, re- 
sulting in the practical destruction thereof. A board of inquiry was 
appointed by the Director of the United States Veterans’ Bureau 
to determine the responsibility for the explosion which destroyed said 
partially completed building No. 6, and after investigation the board 
found that the explosion was caused by a plumber who, in the light- 
ing of a match, ignited a mixture of natural ges and air which had 
accumulated in the unexcavated* portion of the basement of said 
building. The board further found that there was negligence on the 
part of the plumbing contractor, John M. Eustace, and the Southern 
California Gas Co., by reason of which said building No. 6 was de- 
stroyed when almost completed. 

Of the 10 contractors engaged in the work necessary to complete 
and finish said Veterans’ Hospital No. 104, it appears that only 
four were engaged in the work of constructing and equipping said 
building No. 6, viz, North Pacific Construction Co., John M. Eustace, 
T. E. Thomas Plumbing & Heating Co., and Gans Bros. (Inc.). 
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It further appears that, with the exception of the building No. 6, 
all the buildings comprising the group of said Veterans’ Hospital 
No. 104 have been completed and were accepted as of January 4, 
1926. However, no effort has been made by the contractors to re- 
place and complete the destroyed building No. 6 of said hospital 
group. 

By contract No. 1483-V. B., dated December 31, 1924, the North 
Pacific Construction Co. obligated itself to furnish within the time 
stipulated “ all necessary labor and material required to construct and 
finish complete all work of ‘ general construction’ at United States 
Veterans’ Hospital, San Fernando, Calif., as contemplated by Item I, 
subdivisions (a), (b), (c), (d), (e), and (g) of the contractor’s pro- 
posal, dated December 10, 1924,” in strict accordance with the speci- 
fication therefor attached to and made a part of the contract, for 
the specified sum of $755,900. The “general construction” work 
covered by said contract as shown by the contractor’s proposal con- 
sisted of furnishing all labor, equipment, and material required and 
to construct and finish complete the group of buildings comprising 
the United States Veterans’ Hospital, No. 104, at San Fernando, 
Calif., as follows: 1 semiambulant building, No. 1; 1 infirmary, No. 
2; 1 men’s ambulant building, No. 3; 1 administration building, No. 
4; 1 women’s T. B. building, No. 5; 1 womens’ general medical build- 
ing, No. 6; garage, No. 8; storehouse, No. 9; laundry, No. 10; attend- 
ants’ quarters, No. 11; nurses’ quarters, No. 12; junior offteers’ quart- 
ers, Nos. 13 and 15; senior officers’ quarters, No. 17; medical officer in 
charge quarters, No. 18; septic tank and house, No. 21; and sprinkling 
filter, etc. To guarantee the faithful performance of the contract a 
performance bond in the sum of $380,000, payable to the United 
States, was executed by contractor, North Pacific Construction Co., 
as principal, and by the Fidelity & Deposit Co., of Maryland, a cor- 
poration, as surety. 

By contract No. 358-V. B., dated January 12, 1925, John M. 
Eustace obligated himself to furnish within the time stipulated “ all 
necessary labor, equipment, and material required to install all plumb- 
ing, water distribution, sewerage, and gas piping at United States 
Veterans’ Hospital, San Fernando, Calif., as contemplated by Item IT, 
subdivisions (a) to (f), inclusive, of the contractor’s proposal dated 
December 9, 1924, and specifications mentioned therein,” for the 
specified sum of $111,962. The work covered by said contract as 
shown by the contractor’s proposal consisted of furnishing all labor, 
equipment, and material required for the complete installation of 
plumbing, water distribution, and sewerage system, including all 
inside and outside gas, water and sewer piping, fixtures, services, 
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etc., for all the buildings in the group comprising said hospital. To 
guarantee the faithful performance of the contract a performance 
bond in the sum of $60,000, payable to the United States, was exe- 
cuted by contractor, John M. Eustace, as principal, and by the 
Hartford Accident & Indemnity Co., as surety. 

By contract No. 1491-V. B., dated December 30, 1924, the T. E. 
Thomas Plumbing & Heating Co. obligated itself to furnish within 
the time stipulated “all necessary labor and material required to 
install, complete, heating systems at United States Veterans’ Hospi- 
tal, San Fernando, Calif., as contemplated by Item ITI, subdivisions 
(a) to (e), inclusive, of tlte contractor’s proposal, dated December 11, 
1924,” in strict accordance with the specifications therefor attached to 
and made a part of the contract, for the specified sum of $58,221. 
The work covered by said contract as shown by the contractor’s pro- 
posal consisted of furnishing all labor, equipment, and material 
required for the complete installation of heating systems, including 
all piping, radiation, connections to equipment, etc., for all the 
buildings in the group comprising said hospital. To guarantee the 
faithful performance of the contract a performance bond in the sum 
of $30,000, payable to the United States, was executed by contractor, 
T. E. Thomas Plumbing & Heating Co., as principal, and by the 
United States Fidelity & Guaranty Co., as surety. 

By contract No. 1482-V. B., dated December 31, 1924, Gans Bros. 
(Inc.) obligated itself to furnish within the time stipulated “all 
necessary labor and material required to install, complete, all elec- 
trical work, at United States Veterans’ Hospital, San Fernando, 
Calif., as contemplated by Item IV, subdivisions (a) to (e), inclu- 
sive,'of the contractor’s proposal, dated December 10, 1924, and 
specifications mentioned therein,” for the specified sum of $56,730. 
The work covered by said contract as shown by the contractor’s 
proposal consisted of furnishing— 
all labor, equipment, and material required for the complete installation of an 
electric system including outside distribution; transformers; ground lighting; 
inside conduit; wiring; lighting fixtures; electric bells; conduits; wiring and 
cables for telephones; conduits, wiring, and apparatus for a complete nurses’ 


call system; complete to fire-alarm system and conduits and wiring for radio 
reception and distribution, etc., as specified, * * * 


for all the buildings in the group comprising said hospital. To 
guarantee the faithful performance of the contract a performance 
bond in the sum of $30,000, payable to the United States, was 
executed by contractor, Gans Bros. (Inc.), as principal, and by the 
Fidelity & Deposit Co. of Maryland, a corporation, as surety. 

Each of the said four contracts here involved provided: 


Articte III. * * * All work when finished shall be delivered in a com- 
plete and perfect state. * * *%, 


66344 ° —27——4 
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ARTICLE XII. TERMINATION OF RIGHT oF CoNnTRACTOR TO ProcerD.—If the 
contractor fails, neglects, or refuses to commence, prosecute, or complete the 
work, or any part thereof, in accordance with the true intent and meaning of 
this contract, the Government shall have the right to terminate the right of the 
contractor to proceed either in whole or in part and to complete the work so 
terminated at the expense of the contractor, either by contract or otherwise, 
as the contracting oflicer may elect. If the contractor’s right to proceed is so 
terminated, the Government shall have the right to take possession of and 
utilize in completing the work such materials, appliances, and plants as may 
be found on the site of the work and necessary therefor. Any excess cost of 
completing the work, together with liquidated damages for delay, shall be 
charged to the contractor: Provided, That in the event the Government elects 
not to complete the work or does not complete the work in accordance with 
the requirements of this contract, the contractor and his sureties shall remain 
liable for any and all breaches of this contract not covered by the above 
provision. ’ 

ARTICLE XIII. Local LAWS AND CARE OR WORK.—The contractor shall, without 
expense to the Government, comply with all local statutes, ordinances, and 
regulations, in so far as the same are applicable to the work, and obtain all 
reguired licenses and permits and be responsible for all damages to persons 
or property which may occur in connection with the prosecution of the work, 
and shall be responsible for the proper care and protection of all materials 
delivered and work performed by him until the completion and final accept- 
ance of same. 

ARTICLE XIX. OTHER CONTRACTS.—The Government may award other con- 
tracts for additional work and the contractor operating under this specifica- 
tion shall not prevent or delay such other contractors from entering the prem- 
ises and performing other work, and he shall fully cooperate with such con- 
tractors and carefully fit his own work to that provided under other contracts, 
as may be directed by the contracting officer. 

ArticLe XXIII. PaAyMENTs TO ConTRACTOR.—ASs the work progresses, partial 
payments will be made at the end of each calendar month, or as soon there- 
after as practicable. 

In making such partial payments there shall be retained ten per cent on the 
estimated amount until final completion and acceptance of all work covered 
by the contract: Provided, however, That the contracting officer, at any time 
after fifty per cent of the work has been completed, if he finds that satisfac- 
tory progress is being made, may make any of the remaining partial payments 
in full, and provided further that on completion and acceptance of each sepa- 
rate building, vessel, public work or other division of the contract on which 
the contract price is stated separately in the contract, payment may be made 
in full, including retained percentages thereon, less authorized deductions. 

All material and work covered by partial payments made shall thereupon 
become the sole property of the Government, but this provision shall not be 
construed as relieving the contractor from the sole responsibility for the 
care and protection of materials and work upon which payments have been 
made, nor as a waiver of the right of the Government to require the fulfill- 
ment of all of the terms of this contract. Upon completion and acceptance of 
all work required hereunder, the balance of the full contract price including 
retained percentages less authorized deductions, will be paid upon the presen- 
tation of a properly executed and duly certified voucher therefor, after the 
contractor shall have furnished the Government with a release, if required, 
containing such terms and conditions as may be prescribed by the contracting 
officer, of all claims against the Government arising under or by virtue of this 
contract, other than such claims as may be specifically excepted from the 
operation of the release in stated amounts to be set forth in the release. 


It appears that the contractors were paid monthly partial 
payments as the work progressed, in accordance with the provisions 
of their respective contracts, and that all money due to the claimant 
contractors for work done, labor and services performed, and ma- 
terials furnished to complete the work contracted for by each of 
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them on the group of buildings comprising said Veterans’ Hospital 
No. 104 have been paid to them, excepting the following amounts: 


et PaeiGe CeO Ce iis ice nkhee ene enn $102, 655. 72 
I i ccccctebhetchb eel isis aeeidnteninetads dnb iimeinasnntaaienene 25, 318. 35 
| DB. Thomas Plumbing & Heating Co..._.........................-.. 9, 816. 39 
I re oie an epieengansoentounaptndigeineensrieiahian 6, 328. 72 


The claims of the contractors for said amounts have been duly 
vouchered and approved by the administrative officer and are the ones 
here for consideration as follows: 


North Pacific Construction Co., contract No. 1483-V. B.: 
Voucher—Tenth progress payment_---.----------- $21, 339. 67 
Voucher—Eleventh progress payment____.-_-----__ 6, 104. 25 
Voucher—Twelfth and final payment_____--_--_.-_ 75, 211. 80 


TR) Bs IRIE soo cciccncistinnanncnaamtitin in $102, 655. 72 
John M. Eustace, contractor No. 358-V. B.: 
Vouncher—Tenth progress payment __----------- 6, 532. 46 
Voucher—Eleventh progress payment____-.---_--- 3, 886. 95 


Voucher—Twelfth and final payment ~-------_---- 14, 896. 94 
A I I clin sigini dicen heels iniimuiin 25, 318. 35 
T. E. Thomas Plumbing & Heating Co., contract No. 
1491-V. B.: 
Voucher—Eighth progress payment___--~.-------. 1, 644. 40 
Voucher—Ninth progress payment__----_-----_---- 1, 589. 60 
Voucher—Tenth and final payment------------.--- 6,582.39 
ones ees See Viki aeiieieasat amelie maakt 9, 816. 39 
Gans Bros. (Inc.), contract No. 1482-V. B.: 
Voucher—Eleventh progress payment__----------- 811. 26 
Voucher—Twelfth and final payment_____-__-__-~_- 6, 017. 46 
Re I aii alti scien dstniieeeaaitisa — 6,328.72 
ee nnn I on nn nn eee ene 144, 119.18 


It appears that there were some changes in the work contracted 
for necessitating changes in the lump sum prices fixed by the respec- 
tive contracts in accordance with the provisions thereof. The facts 
relative to the accounts of the contractors involved in this sub- 
mission are stated in a communication, dated May 13, 1926, from the 
chief, construction division, to the Director of the United States 
Veterans’ Bureau, and same have been approved by said director 
and transmitted to this office and are as follows: 


The superintendent of construction at U. S. Veterans’ Hospital, San Fernando, 
Calif., in response to instructions given him in Bureau letter of March 22nd, 
has submitted statements in the form of vouchers dated January 4, 1926, which 
are marked “ Final payment” although they are merely complete statements of 
account, under contracts with the North Pacific Construction Company, T. PF. 
Thomas Plumbing & Heating Company, Gans Bros. Inc., and John M. Bustace. 
The vouchers are certified by him with the qualification “For payment in the 
amount that is legally found due.” 

The contract date for completion was January 4, 1926. Building No. 6, 
after being nearly completed, was almost entirely destroyed by an explosion 
on December 14, 1925. All the other buildings and work included in the con- 
tracts were completed within the contract period and accepted as of January 
4, 1926. It will be noted that the vouchers dated January 4, 1926, cover the 
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full value of all the work performed, including the work which had been done 
in building No. 6. From this total has been deducted only the amount of 
previous vouchers. A brief statement of account under each contract follows: 


North Pacific Construction Co. 





ine SA i ciehacigs ites dh bn emeiiahinipanniavatanidiesesiin dna niehheaieiatiinls $756, 075. 83 
Work in building No. 6 not performed and not included in vouchers 347. 00 
Amount completed (incl. $54,761.00 in Bld. No. 6)_.--.-------.-. 155, 728. 83 
Vouchers paid before Dec. 14, 1926_-_---_------------ $653, 073. 11 . 
Vouchers for November and December, unpaid__._--- 227, 443. 92 


————_ 680, 517. 03 








75, 211. 80 
T. E. Thomas Plumbing & Heating Co. 
IE a srereensininiaseniiniesinitenipsiininsicapenhbaii bite ebsieiha $59, 690. 70 
Work in building No. 6 not performed and not included in vouchers 1338. 40 
Amount completed (incl. $3,201.60 in Bld. No. 6) ------.---------- 59, 557. 30 
Vouchers paid before Dec. 14, 1926_-----------------. $49, 740. 91 
Vouchers for November & December, unpaid___------- 3, 234. 00 
-——- 52, 974. 91 
Voucher dated Jan. 4, 1936, herewith... nn nncnncnnnnns 6, 582. 39 


Gans Bros. (Inc.) 


a a a se calircaeridhiniiesninniinhd $58, 434. 80 


Work in building No. 6 not performed and not included in vouchers 24. w 
Amount completed (incl. $2,392.83 in Bld. No. 6)--..------------ 58, 410. 63 
Vouchers paid before Dec. 14, 1926.................... $52, 081. 91 
Voucher for December, unpaid_.................._.- 311. 26 


52, 393. 17 


Deanne: menee sen, 4, Fees, DETeWI. Wg 4 ciciencennnrearien 6, 017. 46 








John M. Eustace 

ee Ge ONIN ek i $116, 02S. 46 
Work in building No. 6 not performed and not included in vouchers 129. 12 
Amount completed (incl. $3,894.88 in Bld. No. 6)_.-.--.___._.__-__._ 115, 899.34 
Vouchers paid before Dec. 14, 1926....---------.--. $90, 582. 99 
Vouchers for November and December, unpaid___---~- 10, 419. 41 

101, 002. 40 
Vouchers dated Jan. 4, 1926, herewith.......................... 14, 896. 94 


Inasmuch as the contracts provide for the construction of an 
entire group of buildings, finished and complete, for a stipulated 
fixed compensation to each contractor for the entire work required 
to be performed by it, each contract must be considered as entire 
and not divisible. Where a contract is for a work as a whole, as 
appears to be the case here, it will not be rendered divisible by the 
fact that the compensation is payable in installments as the work 
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progresses, as where payments are made periodically on an estimate 
of the amount of work done, or as the work reaches certain stages 
of completion. See 9 Corpus Juris, 713. 

In the instant case the claimant contractors have wholly failed to 
construct one of the buildings of the group contracted for and to 
perform the labor and furnish the materials required for its com- 
pletion. When almost completed the structure was practically 
destroyed by an explosion. The contractors apparently have taken 
no steps to construct or reconstruct the building in accordance with 
the contracts, but continued to disregard their contractual obliga. 
tions relative thereto. The default of said contractors appears to be 
complete as to the destroyed building and upon the facts submitted 
such default can not be deemed to have resulted from anything done 
or omitted by the Government. Nor did the Government receive 
anything of value from contractors or as a result of their work on 
said building. The general rule, that a contract for the complete 
construction of a building for an entire price, payable in install- 
ments as the work progresses, is an entire contract, and that a will- 
ful refusal by the contractor to complete the building entitles the 
owner to a return of the installments paid, has been declared by the 
State courts in a number of cases cited in United States v. United 
States Fidelity & Guaranty Company, 236 U. S. 512. Where, as 
appears to be the case here, the builder does not substantially per- 
form the contract, he is not entitled to the compensation payable 
under the terms of the contract on completion of the work. Freedly 
v. Wilson, 186 Fed. Rep. 586; Simonds v. Pearce, 31 Fed. Rep. 137. 
A contractor is not entitled to compensation for his loss by the 
destruction of his work before completion. See 11 Comp. Dec. 93, 
and the court decisions therein cited. 

The work provided for in the contracts involved here was clearly 
at the risk of contractors until completed and final acceptance 
thereof by the Government. The completion of the buildings com- 
prising the group of said Veterans’ Hospital No. 104, with the excep- 
tion of said partially completed building No. 6, is not a completion 
of the contracts as agreed and does not authorize the payment to the 
contractors of the stipulated contract price for the completed work. 

The established rule is that the parties to a contract are bound to 
perform it according to its terms where they are sui juris, where the 
contract violates no rule of law or public policy, and where no fraud 
or imposition has been practiced, notwithstanding the contract may 
operate harshly or unjustly on one of the parties. 13 Corpus 
Juris 627, 
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The record discloses that the contract value of the work remaining 
uncompleted under the respective contracts of claimant contractors 
amounts to $64,884, as follows: 


On building No. 6 
Sita idatiaiptesestaneetennabenheans 7 
Total esti- 


Estimated | Estimated | ™&ted con- 
value of com-lvalue of work| ‘act value 

















Contractor pleted work, juncompleted, < wer see 
date of ex- | date of ex- complete 
plosion plosion building 
No. 6 

North Pacific Construction Co__._._- $54, 761. 00 $347. 00 $55, 108. 00 
paneer, wee OL ee coed 3, 894. 88 129. 12 4, 024. 00 
T. E. Thomas Plumbing & Heating Co.| 3, 201. 60 133. 40 3, 335. 00 
Se SE: TENG a coin nimmiicciitnmnaan 2, 392. 83 24. 17 2, 417. 00 
64, 884. 00 





Thus, it appears that each of the four claimant contractors had 
not completed their work on said building No. 6 when it was des- 
troyed by the explosion. 

The Government is entitled to have building No. 6 constructed and 
completed in accordance with the original plans and specifications 
attached to the contracts as a part thereof before any further or 
final payments are made under the four contracts here involved. 

The United States Veterans’ Bureau should call upon the respective 
contractors and their sureties to reconstruct building No. 6 to com- 
pletion, as provided by their contracts, and, if they refuse, then said 
bureau should advertise for bids, and award contracts for the con- 
struction and completion of said building in strict accordance with 
the original plans and specifications therefor, the cost thereof to be 
charged to the four original contractors, respectively. 

Pending the completion of all the work contemplated by each 
of the contracts here involved, or a satisfactory adjustment with 
reference thereto, no further payments to the contractors are author- 
ized thereunder. 

The question as to the liability for the accident resulting in the 
practical destruction of building No. 6 would appear to be for ad- 
justment among the contractors. 
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(A-14824) 


PERSONAL FURNISHINGS—RUBBER BOOTS, WAITERS’ JACKETS, 
COOKS’ APRONS 


The purchase of rubber boots, waiters’ jackets, and cooks’ aprons is authorized 
when the vouchers are accompanied by a proper statement of facts and 
a certificate of the purchasing officer showing that the articles purchased 
are necessary from the standpoint of the Government and are for the 
use of laborers of the floating or transient type who are employed for 
whatever work that may be assigned to them from time to time, and that 
such supplies are not to be used by regular employees in the performance 
of the specific duties for which their services were engaged. 


Comptroller General McCarl to the Secretary of War, July 12, 1926: 


There has been received your letter of June 15, 1926, requesting 
a decision of the question presented as follows: 


The Chief of Engineers has placed before me a situation existing in con- 
nection with the prosecution of river and harbor operations, brought about 
by the restrictions during the last year or two on the purchase of equipment 
for employees, occasioned by certain of your decisions placing a construction 
on the laws making appropriations for such works, which is becoming serious 
to the extent of retarding progress on the work. This situation is summed 
up as follows: 

Unlike the usual conditions existing in other branches of the Government 
Service, the work of the Engineer Department involves operations which are 
in most cases far removed from convenient sources of supplies and labor, 
such as lock and dam construction, breakwater construction, levee and mattress 
construction, dredging, etc., such conditions making the matter of obtaining 
and maintaining labor forces one of the most difficult and important considera- 
tions to cope with. The degree of progress on such work, therefore, is 
governed to a great extent by the convenience and sufficiency of such labor 
supply, and years of experience have fully demonstrated the necessity of 
making the conditions of such employment as nearly competitive with those 
existing in local commercial enterprises as possible. 

* - 7 os . * * 


It is desirable and may be of material help in reaching a decision in this 
matter to have available information as to some of the labor difficulties facing 
employing officers in connection with river and harbor work. The large per- 
centage of labor employed on such work is itinerant in nature, ignorant to 
a marked degree, and difficult to deal with. They remain a few days or 
weeks and pass on as the impulse of the moment or notion strikes them, 
or if the conditions of employment are more severe than those existing in 
available commercial employment. In fact, in many localities, in order to ob- 
tain them, it is necessary to send out scouts to neighboring towns and trans. 
port them to the work, the necessity being so great in some localities as to 
require services of such scouts continuously to keep the places of those con- 
tinually leaving filled. An idea can be deduced from this situation of the 
effect of an effort to require them to purchase the equipment from their own 
funds that other employers uniformly furnish just as they do the tools with 
which the work is performed. Almost invariably they do not have the neces- 
sary funds, and if they had, the places to purchase are remote and a day’s 
time would be lost to make the purchases. Wages might be raised sufficiently 
to take care of the necessary purchases, but this course would be very im- 
practicable, as well as costly to the Government, the final result being a general 
raise in pay, because when employees, after a few days work in most cases, 
decided to move, they would, of course, take their equipment with them. Cost 
of the work would, therefore, be greatly increased. Officers in charge of the 
works consistently report that commercial firms furnish the necessary equip- 
ment for the use of this class of employees, and that their pay in addition 
is never less than the rates paid by the Government in the same localities. 
These conditions apply particularly to equipment such as boots, raincoats, etc. 
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Another class of equipment coasidered essential for the purpose of sanita- 
tion and consequent efficient progress and prosecution of the work, is the 
purchase of waiters’ jackets, cooks’ aprons, etc. The work, with few ex- 
ceptions, is not accessible to places where food is obtainable, and it is neces- 
sary to establish messes. This is accomplished by distributing the expenses 
thereof among those subsisted. Men are picked for preparing and serving 
the food from the workmen, and their clothing is usually soiled and muddy. 
It would be an act of negligence from the standpoint of sanitation to permit 
these men to prepare and serve the food without some sort of covering for 
their dirty clothing, and would be very costly to the Government in the way of 
compensation for sickness and disease. It would be unreasonable to expect 
the men selected to provide themselves with this equipment, since the time 
each man is engaged in such work is a small fractional part of their working 
time, in fact, they are the same class of labor as referred to in the preceding 
paragraph, and if required to purchase the equipment, they would leave the 
service. It is a Government rule on the work that they must wear this cloth- 
ing, and the matter resolves itself into either waiving this rule and per- 
mitting the food to be served in filth, or enforcing it and furnishing equipment. 
Of course, very few of this class of labor, realize the benefit of sanitation. 

Under this statement of circumstances, it can be stated most definitely and 
emphatically that this work under the Engineer Department can not be ac- 
complished as expeditiously and satisfactorily from the Government's stand- 
point, without such equipment, and that the equipment is not such as the 
employee reasonably could be required to furnish as part of the personal 
equipment necessary to enable him to perform the regular duties of the 
position to which he was appointed or for which his services were engaged, 
both of the requirements of the Comptroller General being answered in the 
negative. 

The appropriation acts of the Engineer Department are worded in very gen- 
eral terms with no specific authority for the purchase of tools or any other 
type of equipment being provided for. From a strictly legal construction of the 
law, the distinction between equipment of the type of tools and that of per- 
sonal equipment is fully appreciated and the necessity of such a distinction 
is fully realized in connection with employees appointed to desirable positions 
involving the use of such equipment in the execution of their regular duties. 
A ruling to this effect is essential in the interests of the Government, but it is 
believed that the equipment purchased on river and harbor works for the in- 
termittent use of common laborers, moving from one job to another at the 
slightest provocation without difficulty at laborers’ established rates of pay, is 
not personal equipment within the meaning of that term as set forth above and 
in the various decisions. The equipment is not issued to any certain employees 
for their individual use, but is carried in stock as are tools or other Govern- 
ment property, accounted for on property returns, and is issued to different 
employees at infrequent intervals when conditions necessitate for the efficient 
prosecution of the work. probably not amounting to more than 30 full working 
days in a year for any one employee. It is believed, therefore, that this equip- 
ment is more in the nature of tools than personal equipment. 

In view of the above statement of facts and circumstances, it is requested 
that the Comptroller General give this matter his consideration and render a 
decision thereon, from which the various purchasing and disbursing officers in- 
volved may readily understand the conditions under which purchase of such 
equipment is or is not authorized from public funds, in order that the existing 
situation of uncertainty among the various districts, some muking the essen- 
tial purchases for common labor hoping for favorable action, while others hesi- 
tate fearing disallowance, not being able to determine from decisions rendered 
any idea of the probable action of the General Accounting Office on such items 
in their account, although the conditions in all districts are practically identi- 
eal, may be eliminated and consistency by reason of clear understanding main- 
tained. It may be proper to sugggest, in furtherance of the interests of the 
United States, in connection with the efficient and expeditious prosecution of 
the work in consideration of the conditions existing on river and harbor works 
in the Engineer Department, that a construction of the law for the purpose 
herein involved placing the distinction between the purchase of equipment from 
public funds for common laborers, itinerant in nature, whose use of same is 
only intermittent, as explained above, as distinguished from desirable posi- 
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tions remunerative and in demand, requiring the use of such equipment in 
connection with their regular duties who must purchase same themselves, 
would materially aid in the proper execution of the law within the apparent 
intention of Congress, holding such equipment for the use of such common 
laborers as in the nature of tools within the meaning of the various decisions 
rather than personal equipment. It can be stated as the opinion of every en- 
gineer officer on the works that there is practically the same justification in the 
past practice of the Engineer Department for the purchase of the equipment 
above mentioned as for the purchase of picks, shovels and wheelbarrows. 

This office in the decision of January 19, 1924, 8 Comp. Gen. 
433, laid down general rules for the guidance of administrative 
officers in the purchase of articles of personal furnishings with a 
view to dispelling the uncertainty previously existing in that con- 
nection. The rules so laid down, reasonably and fairly applied, 
should enable a purchasiyg officer in the majority, if not all, of 
the cases, to determine whether a particular purchase is or is not 
authorized. The subsequent decisions have merely applied to in- 
dividual purchases the rules announced in the decision of January 
19, 1924, and any confusion that may exist with reference to the 
matter is probably due to the tendency of purchasing officers to 
certify to a statement as to the necessity and use of the articles 
so purchased with a view to bringing the particular purchase within 
such rules without regard to the actual facts involved. The re- 
quirement is and must be that the certificate of purchasing officers 
in such cases show the facts and not merely their personal opinion 
that the purchase is authorized under the rules so laid down. 

It appears from your submission that you are mainly concerned 
at present with the furnishing of rubber boots and such articles as 
waiters’ and cooks’ jackets and aprons, to “common laborers, itin- 
erant in nature, whose use of the same is only intermittent.” It may 
be stated, with respect to such purchases, that credit therefor has 
been and will be allowed in the disbursing accounts when the vouch- 
ers are accompanied by a proper statement of facts and a certifi- 
cate by the purchasing officer to the effect that the articles pur- 
chased are for the use of laborers of the floating or transient type 
who are employed for whatever work may be assigned to them from 
time to time, and are not to be used by regular employees in the 
performance of the specific duties for which their services were 
engaged. 5 Comp. Gen. 413; id. 586. 

The situation with respect to the purchase of such articles of 
personal furnishings in connection with the work of the Engineer 
Department would appear to be not essentially different from that 
in the Reclamation Service of the Interior Department. In this 
connection attention is invited to circular letter of November 5, 
1925, issued by the Commissioner of the Bureau of Reclamation to 
the field officers of said service. 
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PURCHASES, OXYGEN AND ACETYLENE—EMPTY CONTAINERS 


Where, at the time of purchase by oral agreement of oxygen and acetylene 
for use of the Government, it was agreed that the cylinders in which the 
gases were contained would be returned to the vendor, or that in case of 
loss or destruction of the cylinders from whatever cause after delivery 
to the Government the United States would pay the vendor the value 
thereof as stated in the conditions printed on the vendor's bill form, the 
Government is liable, as bailee, for the stated value of the cylinders in 
the case of their loss or destruction while in its possession, notwithstand- 
ing the lack of fault or negligence on the part of any employee of the 
Government. 


Decision by Comptroller General McCarl, July 13, 1926: 

The Memphis Oxygen Co., by letter dated February 8, 1926, ap- 
plied for review of settlement No. 0116017, dated January 26, 1926, 
disallowing its claim for $175 as payment for one oxygen cylinder 
(150 cu. ft. capacity, $25) and two acetylene cylinders (250 cu. ft. 
capacity, $75 each) destroyed by fire while in possession of the dis- 
trict engineer, War Department, Memphis, Tenn., on September 
17, 1925. 

The district engineer has stated that in the sale of oxygen and 
acetylene the usual commercial practice prevailing in the vicinity of 
Memphis, Tenn., is to require the purchasers to pay for one or more 
cylinders, as may be required, which when emptied are exchanged for 
full cylinders, payment thereafter being made only for the contents 
of the new cylinders; that this requirement was waived in this case 
and it was orally agreed, in accordance with conditions Nos. 8 and 9, 
printed on the back of the company’s bill form, that the United 
States would be responsible and make settlement for any injury to 
the cylinders or for their loss while in its possession; and that on 
September 17, 1925, in connection with the destruction of the wood- 
work on a levee machine by an unavoidable fire, through no fault or 
negligence on the part of any employee of the Government, the cyl- 
inders were burned and rendered entirely worthless. 

The conditions referred to by the district engineer read: 

8. In the event of the loss of destruction, or injury equivalent to destruc- 
tion, by fire, or theft, or use of oil or any other causes, either with or without 
the negligence of the purchaser, of any of said cylinders, after shipment or 
delivery by the seller to the purchaser, the purchaser shall pay the seller the 
value thereof, as herein specified; and in the event any cylinder is injured, 


but susceptible of repair at reasonable cost, the purchaser agrees to pay the 
seller the reasonable cost of such repairs. 


9. It is further agreed that the cylinders to be shipped by the seller to the 
purchaser are of the following values: 
5, . __ 297 
Oxygen hydrogen cylinders of the capacity of As ca = 


. 7 eine 100 cu. ft.— 37.50 each. 
Acetylene cylinders of the capacity of 250 cu. ft-— 75.00 each. 
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In its application for review claimant states: 


Oxygen and acetylene is always sold on yearly contracts but the U. 8S. 
Government will not sign a contract. In lieu of this, when we started selling 
the district engineers at Memphis, they guaranteed to return all cylinders in 
good condition or pay for any damage. This is also shown on the back of our 
invoices and these invoices are accepted by Government agents. * * * 

The terms of the contract which claimant states the agents of the 
Government would not sign do not appear. 

In 19 Comp. Dec. 132 it was stated : 

A bailee in the absence of a ‘special contract is not an insurer of the thing 
bailed (Boyden v. United States, 13 Wall., 17, 22) and is not responsible for 
damages or losses arising from inevitable accident or under circumstances 


which might not reasonably have been foreseen and provided against. (United 
States v. Thomas, 15, Wall., 337). 


A bailee may, of course, enlarge his legal responsibility by contract, express 
or fairly implied, so as to render himself liable for the loss or damage of the 
thing committed to his care—the compensation to be received therefore being 
a sufficient consideration for such an undertaking. (Sturm v. Boker, 150 
U. 8. 312, 330.) 

The Court of Claims in a recent case (Pintsch Compressing Com- 
pany v. United States, decided March 15, 1926), involving the ques- 
tion of the liability of the United States to the plaintiff for the 
value of four gas tanks so damaged through misuse while under 
rental to the Army that they could not be returned to the plaintiff 
in serviceable condition, held that although the United States made 
no contract to compensate the plaintiff for the value of the tanks if 
they were not returned in good condition, the law imposed that 
obligation; that the contract was one of bailment for hire imposing 
the obligation to return the rented property in as good condition as 
when received, natural wear excepted, and, failing in this, to com- 
pensate to the extent of the value of the property when received. 

In that case it appears that at the time of the informal agreement 
for rental the plaintiff, being requested by the Government officer for 
purposes of his own other than purchase to fix a value on the tanks, 
fixed such value at $1,000 each; and such a value was fixed in the 
judgment given for the plaintiff. 

There is no showing in the instant case that the oral agreement had 
any reference to rental of the cylinders. 

The purchase of the gases in the instant case under an oral agree- 
ment was authorized, however, by regulation (see paragraph 469, 
Orders and Regulations, Corps of Engineers, U. S. Army), and as 
the gases were to be delivered in cylinders which were to remain the 
property of the vendor, to whom they were to be returned by the 
Government, it would appear that there was such an enlargement of 
its responsibility under the said oral agreement as made the United 
States liable, as bailee, for the stated value of the cylinders in case 
of their loss or destruction from whatever cause while in the pos- 
session of the United States. The fact, therefore, that the cylinders 
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were destroyed by an unavoidable fire, through no fault or negli- 
gence on the part of any employee of the Government, does not 
serve to relieve the United States from liability for their value. 

Upon review $175 is certified due claimant. 


(A-14152) 


SEIZURE OF VEHICLES UNDER SECTION 3450, REVISED STATUTES 


The fact that an automobile seized and forfeited under section 3450, Revised 
Statutes, had been stolen from the owner creates no rights in the owner 
or his transferee to the proceeds derived from its sale and an insurance 
company which reimbursed the owner for the theft of the car is not entitled 
to any of the proceeds, the law treating the thing as the offender without 
reference to how possession thereof was obtained. 


Decision by Comptroller General McCarl, July 15, 1926: 

The Hartford Insurance Co. has requested review of settlement 
No. 0113685 of February 5, 1926, disallowing its claim for the pro- 
ceeds from the sale of one Nash roadster automobile s2ized December 
22, 1924, and sold February 11, 1925, the proceeds of the sale amount- 
ing to $484.43. 

It is alleged by claimant that the automobile in question was the 
property of one Rufus Lang and that on October 22, 1924, it was 
insured by the owner with the claimant company against loss by fire 
and theft; that on November 7, 1924, it was stolen by party or parties 
unknown to claimant or the owner; that on December 8, 1924, the 
claimant paid to said Lang $742.50 to cover such loss, receiving from 
Lang a bill of sale to the automobile; that on December 22, 1924, the 
automobile in question was seized by prohibition officers for violation 
of section 3450, Revised Statutes, and was sold February 11, 1925, to 
one Howard Perry. 

The claim is asserted, under sections 3460 and 3461, Revised 
Statutes, and the petition of the claimant was “granted” by the 
Secretary of the Treasury October 19, 1925, as under section 3461, 
Revised Statutes, although it had been previously, on October 12, 
1925, transmitted by the Prohibition Commissioner to this oflice for 
direct settlement and “appropriate action under the provisions of 
section 3689 of the Revised Statutes authorizing the refund of money 
received and covered into the Treasury before the payment of legal 
and just charges against the same.” 

Sections 3460 and 3461, Revised Statutes, have no application to 
forfeitures under section 3450. The United States Supreme Court, 
in the case of Goldsmith-Grant Co. v. United States, 254 U. S. 505, 
with reference to said sections, stated : “ They have no relation to the 
latter section [3450], nor is their remedy applicable to cases under 
that section.” 
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The seizure is stated to have been made under section 3450, 
Revised Statutes, which provides as follows: 

Whenever any goods or commodities for or in respect whereof any tax is 
or shall be imposed, or any materials, utensils or vessels proper or intended to 
be made use of for or in the making of such goods or commodities are removed, 
or are deposited or concealed in any place, with intent to defraud the United 
States of such tax, or any part thereof, all such goods and commod'ties, and all 
such materials, utensils, and vessels respectively, shall be forfeited; and in 
every such case all the casks, vessels, cases, or other packages whatsoever, 
containing, or which shall have contained, such goods or commodities, respec- 
tively, and every vessel, boat, cart, carriage, or other conveyance whatsoever, 
and all horses or other animals and all things used in the removal or for the 
deposit or concealment thereof respectively, shall be forfeited * * *, 


The proceedings under this section are proceedings in rem, the 
statute treating the thing as the offender, and it is now established 
law that an automobile is subject to libel and forfeiture under this 
section although the owner had no notice of the forbidden use. 
Goldsmith-Grant Co. v. United States, 254 U. S. 505. The in- 
nocence of the owner is no defense. United States v. Mincey, 254 
Fed. Rep. 287; 5 Comp. Gen. 938. 

The claimant contends that the sale was irregular in that the 
automobile was advertised under an erroneous engine number. 
Such fact, however, is not material as the forfeiture under section 
3450, Revised Statutes, takes place when the seizure is made and 
not when the car is sold. 2 Comp. Gen. 624. 

Claimant also lays stress on the point that this car was stolen 
from the owner. It may be noted, however, that the claimant was 
not the owner of the car at the time of theft but became the owner 
by assignment or transfer of the legal title after the theft and with 
knowledge thereof. It does not appear that the application of 
section 3450, Revised Statutes, to stolen property has ever been 
decided by the United States Supreme Court, that Court in the 
ease of Goldsmith-Grant Co. v. United States. supra, reserving 
opinion whether said section could be extended to property stolen 
from the owner or otherwise taken from him without his privity 
or consent. The United States District Court for the District of 
Montana, in the case of the United States v. One Buick Roadster 
et al., 280 Fed. Rep. 517, refused to order a forfeiture under said 
section 3450, Revised Statutes, as against the legal owner, of an 
automobile which had been stolen by the wrongful user, who iz 
appears had agreed to purchase the car and had made partial pay- 
ment therefor, the car at the time of the theft being in the possession 
of a bailee for minor repairs. This appears to be the only reported 
case under said section involving an actual theft and, being based 
upon the reasoning that such a forfeiture would contravene the due 
process clause of the constitution, cannot be accepted as controlling 
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in view of the decision of the United States Supreme Court in the 
case of Goldsmith-Grant Co. v. United States, supra. Furthermore, 
the Montana case, being one for the forfeiture of the automobile, 
is distinguishable from the present claim which is for the proceeds 
of the car after its forfeiture and sale, the car itself being in the 
possession of the purchaser whose identity is known to claimant. 

There is in section 3450, Revised Statutes, no language excepting 
from forfeiture thereunder an automobile or other property which 
had been stolen from the owner and as the law treats the thing 
as the offender rather than the owner, there appears no sound 
reason for not applying its provisions irrespective of how possession 
of the property was obtained by the wrongdoer. 

Proceedings under section 3450, Revised Statutes, are entirely 
separate and distinct from proceedings under the national pro- 
hibition act, 4 Comp. Gen. 594. Neither was said section repealed 
by the national prohibition act. United States v. One Buick Road- 
ster, 280 Fed. Rep. 517. The assertion of liens under section 613 
of the tariff act of September 21, 1922, 42 Stat. 986, may be recog- 
nized only when filed within three months after the date of the 
sale, which was not done in this case—furthermore, said section 
relates solely to seizures under that act for violation of the cus- 
toms and navigation laws and has no application to seizures under 
section 3450, Revised Statutes, which applies to violations of in- 
ternal revenue tax laws, and there appears to be no law authorizing 
the recognition of liens against vehicles seized and forfeited under 
sayl section. 

The forfeiture of the automobile under section 3450, Revised 
Statutes, divested the claimant of any right or title therein or to 
the proceeds of the sale thereof, and there is no statute under which 
relief may be afforded it at this time. 2 Comp. Gen. 624; 5 dd. 938. 

Upon review the settlement must be and is sustained. 


(A-14749) 
PROPERTY, PRIVATE—LOST OR DESTROYED IN MILITARY SERVICE 


Private property of an officer of the Army lost while in storage for his con- 
venience in a warehouse at point of destination is not lost while in 
transit, either by a common carrier or by an agent or agency of the 
Government, and reimbursement for such loss, under the provisions 
of section 1 of the act of March 4, 1921, 41 Stat. 1437, is not authorized. 


Comptroller General McCarl to Colonel E. P. Orton, United States Army, July 
16, 1926: 


There has been received your request as custodian of the records 
of Capt. Carl Halla, Finance Department, for review of action in 
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disallowing in settlement No. 711, dated March 27, 1926, credit for 
$323.48 in the accounts of Captain Halla paid Captain Maurice L. 
Miller on voucher 4031, August, 1925, accounts of: the disbursing 
officer, for private property lost in the military service. 

It appears from the evidence and the papers with the voucher that 
Captain Miller was on duty with the National Guard at Scranton, 
Pa., when, by paragraph 58 of War Department, Special Orders No. 
88, dated April 14, 1924, he was relieved from that duty at such date 
as would enable him to comply with that order and directed to report 
in person to the Superintendent, United States Military Academy, 
West Point, August 25, 1924. He arranged through the Quarter- 
master, Third Corps Area, Baltimore, for the shipment of his house- 
hold goods, and on July 9, 1924, they were received by the carrier 
at Scranton, consigned to Captain Miller, care of quartermaster at 
West Point. They were received at West Point July 17, and as 
Captain Miller had not reported his goods were placed in storage 
awaiting his arrival. Upon delivery to him August 29, 1924, it was 
found one chest containing the articles for which reimbursement 
was made had been stolen. Some of the items contained in the chest 
were subsequently found in the storehouse in which the property had 
been stored. The evidence is clear the missing property was stolen 
after the arrival of the goods at West Point, and after they were 
placed in storage. 

The third clause of section 1, act of March 4, 1921, 41 Stat. 1436, 
provides: 

Third. When during travel under orders such private property, including the 
regulating allowance of baggage, transferred by a common carrier, or otherwise 
transported by the proper agent or agency of the United States Government 
is lost, damaged, or destroyed; but replacement, recoupment, or commutation 
in these circumstances, where the property was or shall be transported by a 
common carrier, shall be limited to the extent of such loss, damage, or de- 
struction over and above the amount recoverable from said carrier. 

That this provision of law covers loss of property in storage has 
been negatived in several decisions of this office. It is contended in 
this case that the decision, 3 Comp. Gen. 610, authorizes payment. 
That was a case of loss while property was actually in course of 
shipment and was necessarily in the Quartermaster’s warehouse for 
weighing, packing, and marking incident to delivery to the carrier. 
It is not authority for the proposition that an officer may consign 
his property to a new station to arrive there weeks or months before 
he is required to report and the goods still be “in transit.” This 
property was in storage by the action of the officer and its loss is 
not within any of the provisions of the act. 

The disallowance must be and is sustained. 
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TRANSPORTATION OF REMAINS OF EMPLOYEES ON RIVER AND 
HARBOR WORKS 


In the absence of specific authority of law therefor, the payment from public 
funds of the expenses of transporting the remains of a deceased civilian 
employee who was engaged on river and harbor work under the Engineer 
Department of the Army is prohibited by the act of June 7, 1897, 30 
Stat. 86. 


Comptroller General McCarl to Major Edwin A. Bethel, United States Army, 

July 16, 1926: 7 

There was received June 25, 1926, your request for a decision as 
to whether you are authorized to make payment on two vouchers, 
each in the sum of $9.15, submitted in favor of Mary A. Duncan, 
widow of Addison D. Duncan, late master, Engineer Department, 
on river and harbor work, in reimbursement for expense of trans- 
portating the remains of her husband from Apalachicola, Fla., to 
Pensacola, Fla. 

It appears that Addison D. Duncan was master of the United 
States launch Santa Rosa, which was acting as tender to the United 
States dredge Blackwater at Apalachicola, Fla.; that while in the 
performance of his duties Duncan contracted pneumonia from which 
he died on January 3, 1926; that his wife accompanied the body 
from Apalachicola to Pensacola, Fla., which was the home station 
of the Santa Rosa and also of the deceased, cost of transportation 
being borne by her; that payment of the vouchers is contemplated 
out of the appropriation “ Maintenance and improvement of exist- 
ing river and harbor works, for channel from Apalachicola River 
to St. Andrews Bay, Fla.” 

The act of June 7, 1897, 30 Stat. 86, provides as follows: 


* * * hereafter the heads of Departments shall not authorize any expen- 
diture in connection with transportation of remains of deceased employees, 
except when otherwise specifically provided by law. 

The provisions made in the Army appropriation act of February 
12, 1925, 43 Stat. 926, 927, for the “ Disposition of remains of officers, 
soldiers, and civilian employees,” are limited to civilian employees 
of the Army and do not apply to the river and harbor organization 
of the Engineer Department which is a nonmilitary activity. See 
in this confection 2 Comp. Gen. 471. 

In view of the prohibition contained in the act of June 7, 1897, 
and the fact that no specific provision of law has been made author- 
izing transportation of the remains of deceased civilian employees 
on river and harbor work under the Engineer Department, pay- 
ment on the vouchers, which are returned herewith, is not authorized. 
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CONTRACTS, COST-PLUS—PATENTS—GENERAL ACCOUNTING 
OFFICE, JURISDICTION 


Where the terms of a contract for the construction of airplanes for the 
United States stipulated that there should be charged only such actual 
expenses therein defined as entered into or applied directly to such con- 
struction, the authority of the contracting officer is restricted to the exer- 
cise of a legal discretion within the limits of the contract terms, and any 
determination imputed to him which resulted in the levying of an extrane- 
ous cost as an additional charge upon the production is ineffectual to im- 
pose any valid obligation upon the United States. 

The accounting officers of the Government have authority to investigate the 
actual conditions underlying the terms of any contractual agreement 
involving the expenditure of public funds and if, upon the facts as de- 
veloped, it appears that a contractor has been unduly enriched at public 
expense, there is a quasi-judicial power conferred on the accounting 
officers to adjust the account accordingly, as the rights of the Government 
may require, and to take the necessary action to recover any amount 
wrongfully obtained. 

A provision in a contract for the construction of airplanes for the United States 
to pay the contractor, in addition to the purchase price of the airplanes, 
a percentage upon all other such design of planes which the Gevernment 
may manufacture, or have manufactured by others, is without considera- 
tion, as there is no property right in a mere design not of a patentable 
character which may become the subject of a valuable grant. 


Decision by Comptroller General McCarl, July 17, 1926: 
Glenn L. Martin Co. requested February 25, 1925, reconsideration 
of a decision dated January 13, 1925, A-4258, wherein it was charged 


with the total sum of $22,461.53 due the United States on account 
of overpayments in the sum of $19,227.53 for certain credits or per- 
centages of overhead incorrectly charged and allowed in settlement 
of contracts for construction of airplanes, plus $3,234 erroneously 
allowed by this office upon settlement of a claim to royalty asserted 
to be due in accordance with a covenant incorporated in another con- 
tract, and its claim to further royalty of $35,337.25, based upon the 
latter contract, was denied. 

Claimant’s brief is divided into two sections; the first designated 
as transaction “ A.” concerns the sum of $19,227.53, charged as an 
overpayment on account of cantracts, No. 2611-A, dated November 
18, 1918, and No. 5444, dated January 2, 1919, and the second desig- 
nated as transaction “B” concerns the claim to royalty, asserted 
to be due in accordance with contract No. 277, dated June 9, 1920, 
which includes the sums of $3,234 and $35,337.25, hereinbefore re- 
ferred to. 

This brief as a whole does not submit such newly discovered ma- 
terial evidence as would induce a review upon a mistake of fact, 
the request for reconsideration being mainly devoted to argument 
as to certain legal constructions. The brief thus has the status of a 
demurrer, and while questioning the application of legal principles, 
it, perforce, admits the facts to be true as stated. While any con- 
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sideration of what is submitted is properly to be confined to such 
legal questions as are there placed in issue, it is necessary to cite 
certain facts as the premises upon which to sustain the position 
taken. 

As to “A”, which concerns $19,227.53, erroneously charged the 
United States, the argument is directed mainly to questioning the 
authority exercised by this office in reopening what is called a 
termination contract dated October 16, 1919, to effect an adjustment 
and settlement of a balance due under a valid subsisting contract of 
prior date. 

There was evidently overlooked the fact stated in the preamble to 
the decision in question, that the reopening of the termination con- 
tract was by the administrative office which submitted in pursuance 
of section 236 of the Revised Statutes, an account for charging claim- 
ant with the amount found due the United States by reason of over- 
payment made under the so-called termination contract. As to the 
right of an administrative officer to reopen, it is well settled that a 
public officer may reopen and reconsider a decision made by himself 
like a court involving either a mistake of law, or to correct mistake 
in matter of fact. Cotton v. United States, 29 Ct. Cls. 207; Waddell 
v. United States, 25 Ct. Cls. 323, and this right of reopening extends 
to settlement or findings of.a predecessor involving fraud, mistakes 
of fact arising from error in calculation, or newly discovered mate- 
rial evidence to effect a revision to accord with the facts. See United 
States v. Bank of Metropolis, 15 Pet. 377, in which this rule is an- 
nounced. This right of the United States to reopen such a settlement 
may be said to rest primarily upon the ground of whether the 
contractor has received public money which it is not entitled 
to retain. The amount received as a percentage of overhead was 
computed on the cost of certain capital equipment constructed by 
the claimant for its own use to increase the facilities for executing 
its contracts, this percentage, however, being charged instead as part 
of the cost of airplanes manufactured for the Government. 

Upon this phase of the case, claimant has submitted under date 
of November 2, 1925, an additional brief wherein the sum of $19,- 
227.53 is analyzed into five constituent charges identified as items 1 to 
5, of which No. 2 is itemized to exhibit the nature of the charges. Of 
those main items, claimant contends that item No. 2, divided into 
building account and factory fixtures, should have entered into 
the cost of the airplanes instead of being capitalized, but upon what 
grounds it is not definitely stated. Such claim can not be justified 
by the terms of the contract. 

The operating contracts as finally executed, provided, as per 
Articles 4 and 5, respectively, that for the construction of the specified 
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airplanes for the Government the contractor should receive as com- 
pensation the actual cost of the airplanes plus a profit of 1214 per 
cent on such cost. It was plainly the intention as embodied in the 
agreement that all elements entering into the cost were restricted 
by the general terms and purposes of the contract to only such as were 
properly chargeable to production of the articles to be delivered to 
the Government. 

Not every expense incurred by a contractor is necessarily a cost of 
the work on the contract. Certain of the expenses must be paid from 
the profit derived from the contract. In the instant case the contract 
provided under the head of “ General definition of actual cost ”: 


The actual cost of production in Article III referred to is hereby defined 
as consisting of and including the following elements: 

1. The cost of all direct labor, definitely ascertainable as having been used in 
the production of the articles contracted for. 

2, The cost of all direct material and direct supplies definitely ascertainable 
as having entered into or been expended in the production of the articles 
contracted for. 

3. The depreciation on that portion of the plant, equipment, and facilities 
furnished by the contractor and used in or necessarily rendered idle by the 
production of the article contracted for, properly chargeable thereto. 

4. That portion of overhead other than Item 3, properly chargeable to the 
production of the articles provided for. 


It is thus evident that only the cost of direct material and supplies 
definitely ascertained as having entered into or expended in the 
production of the articles contracted for, were chargeable to the Gov- 
ernment, and, expendable supplies are generally understood to be 
such as are fabricated into the product of manufacture, or perhaps 
consumed as incidental] thereto. On the contrary, it is clearly appar- 
ent that the question of any compensation involving plant, equip- 
ment, and facilities was distinctly segregated as a matter of allow- 
ance for depreciation only. 

There are no grounds upon which it can be successfully con- 
tended, that the basic cost of the equipment should be directly 
charged to the Government as an element of cost incorporated in the 
articles manufactured; consequently, there is no valid reason for 
charging the percentage of overhead on cost of equipment to the 
Government when the basic cost thereof: was not a valid charge, 
particularly in view of the fact that depreciation as a special allow- 
ance on plant, equipment, and facilities, is exclusively provided for in 
paragraph 3 and excepted by paragraph 4 of the “ Definitions of 
cost.” 

The classification of accounts and cost-keeping system, though offi- 
cially prescribed, was merely a means to an end, viz, the exhibition 
of actual cost as defined by the contract, and could not be availed of 
as the authority and medium for establishing an unwarranted charge 
against the Government. 
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Where, therefore, the contract terms stipulate that there should be 
charged only such actual expenses therein defined, as entered into or 
applied directly to construction of the specific articles contracted for, 
then the authority of the contracting officer is restricted to the 
exercise of a legal discretion within the limits of the contract terms, 
and any determination imputed to him which resulted in levying an 
extraneous cost as an additional charge upon the product is in- 
effectual to impose any valid obligation upon the United States. 

In consequence of the circumstances recited together with the facts 
more fully set forth in the decision, it is only too apparent that due 
to some erroneous action, or unauthorized determination, the claim- 
ant has received an overpayment which ea aequo et bono, it is not en- 
titled to retain. This conclusion applies as well to the subordinate 
items, involved in the sum of $19,227.53. Notwithstanding, it is 
asserted that the United States is barred to recover because of a 
termination settlement purporting to conclusively compose all dif- 
ferences and establish the balance due, payment of which is asserted 
to have effectuated a final adjudication not subject to be reopened 
by this office. 

As stated hereinbefore, the reopening was initiated by the admin- 
istrative office, but apart from that there is undoubted authority 
conferred upon this office to reopen settlements in the interest of the 
United States under established rules, and recharge such amount 
found due the Government. 

Any action which resulted in the overpayment was the result of 
error, obviously one of fact. The so-called termination contract, in 
view of the circumstances was, as stated in the decision, essentially 
a statement of account between the parties, payment of which was 
made by an Army disbursing officer. The act of June 10, 1921, 42 
Stat. 24, section 236, provides as follows: 

All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office. 

By force of the terms of that statute any payment made by public 
officers in the settlement of the public accounts, or to be made, be- 
comes subject to an adjudication by this office, and therefore a pay- 
ment so made by any such officer can not constitute a final settle- 
ment. Its correctness and validity are for determination by this 
office. 

In committing the United States to a contract no public officer 
has authority to bind the Government to any payment in excess of 
that for which it is justly obligated. Accordingly, in any transac- 
tion involving an expenditure of the public funds this office has 
ample authority to investigate the actual conditions underlying the 
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terms of any contractual agreement and if, upon the facts devel- 
oped, it appears that a claimant has been unjustly enriched at the 
public expense, there is a quasi-judicial power conferred to adjust 
the account accordingly as the rights of the Government may re- 
quire, and to take the necessary action to recover any amount wrong- 
fully obtained. The authority in this office to adjust and settle the 
accounts of public officers as well as claims and demands by and 
against the United States must exist, else the directions in the act 
quoted, supra, that all accounts, claims, and demands shall be ad- 
justed and settled in the General Accounting Office would be mean- 
ingless through inability to make effectual a necessary adjustment. 
In United States v. Kerr, 196 Fed. Rep. 503, at page 505, it is 
said : 
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(2] * * * It is a rule of law, well established, that the Government may 
recover moneys paid through errors of its disbursing officers, as much where 
the error is one of law as of fact, provided only the moneys belong to the 
United States ex aequo et bono. United States v. Saunders, 79 Fed. 407, 24 C. 
C. A. 649. This doctrine is well supported by the case of Wisconsin Central 
Railroad v. United States, 164 U. S. 190, 17 Sup. Ct. 45, 41 L. Ed. 399. It would 
appear therefrom that an estoppel of the nature here attempted to be set up 
could not be pleaded against the Government; nor would the settlement by the 
Government officers, acting either through or under a mistake of law or fact, 
whereby payments have been made, preclude the Government from recovering 


for overpayment. 

See also in this connection the recent decision by the United States 
District Court for the Southern District of Ohio, Western Division, 
in United States v. The Dayton Airplane Company, Equity No. 107, 
a case on all fours with this, wherein the court substantially con- 
firmed the principles herein announced as to the limitation of agency 
powers possessed by public officers, and the right inherent in the 
Government under similar circumstances to go behind the findings 
of its officers and agents for the purpose of showing their invalidity, 
as well as the authority to reopen settlements accomplished in ac- 
cordance with such action, and recover any sums erroneously received 
under such illegal conditions. In that decision the court said: 


It is conceded by counsel that fraud would vitiate even an express settle- 
ment and permit a reexamination of the matters involved. If payments 
clearly not within the terms of the contract were made or other unconscionable 
advantage were taken of the Government, a constructive fraud would be com- 
mitted. Under such circumstances an application of the doctrines of estoppel 
would result in unjust enrichment of the defendant and in unfairness and 
injustice to the Government and they will never be applied under such cir- 
cumstances. A defendant will not be permitted to contend on the one hand 
that it has received that to which it was not legally entitled and yet that the 
Government is estopped to recover such overpayment because, without knowl- 
edge or notice or intention so to do, but through mistake of its executive and 
administrative officers it has secured a release from the contractor * * *. 


and the court further said: 


It is then insisted that if the claims were not the matter of compromise 
and settlement, and if the Government is not estopped to assert their in- 
validity, yet the Government can not recover here, since, by the terms of the 
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contract, the decision of the Government accounting officers was final as be- 
tween the parties, and great reliance is placed upon the decision of the 
Supreme Court in United States v. Mason & Hanger Co., 260 U. S. 323. The 


contract involved in that case differed materially in its terms from the one 
here involved. * * * 


It is true that the court indulges in a rather broad statement as to the re- 
sult of executive construction, but this language is followed by the express res- 
ervation: “ We are, however, not called upon to pass upon the conflicting con- 
tentions. The contract contains other provisions that determine the liability of 
the Government.” But even the language theretofore used would not, in our 
opinion, make the initial decision of the Government accounting officer that 
certain expenditures were covered by the contract here in suit binding upon 
the Government in a case where it clearly appeared that they were not so in- 
cluded under the contract. As we have held in the matter of an interlocutory 
motion herein, construction of contracts is a judicial and not an executive func- 
tion, and while practical construction of the parties to a contract is entitled to 
great weight by the court in interpreting its terms, such practical construction 
is not binding upon the court, at least in cases of governmental overpayment, 
where the rights of the parties are clearly defined to the contrary. Chorpen- 
ning v. United States, 94 U. S. 397, 399; Grand Trunk Western Ry. Co. v. 
United States, 252 U. S. 112, 121. 

Regarding the plea in the present matter that if the so-called con- 
tract of settlement is held void the entire account be restated, strictly 
and, as it is said, in absolute conformity with the contract, and that 
upon such restatement, items 3 and 4 of the analysis will have to be 
discarded, as will other items of the analysis, it is to be said that of 
these items, $2,094.73, item 4, represents adjustment of profit—1214 
per cent of above net overcharges, while item 3 is a credit of 
$1,303.92, representing additional depreciation chargeable to con- 
tracts 2611 and 5444, through increase of charges to asset accounts by 
application of overhead expenses. As these items are debits and 
credits, the effect of their adjustment by elimination would be a net 
credit of $690.81 for claimant. However, while it is alleged and pe- 
titioned that these items should be discarded, there has been pre- 
sented no evidence to rebut the verity of the charges by the War De- 
partment, and in consequence, in the absence of countervailing evi- 
dence, the statement of the War Department as against claimant may 
be accepted as prima facie correct, and the request for adjustment of 
these two items must be denied. 

Accordingly, in view of the fact that the claimant has received, 
through a public officer, public funds to which it appears from the 
terms of the operating contract it was not entitled, the action of the 
administrative and accounting officers in revising the action taken 
and charging claimant with the sum of $19,227.53 was justified by 
the law and the facts. 

Transaction “ B” relates to the claim to a percentage of the cost 
of airplanes manufactured for the Government by other contractors 
asserted to be due claimant by reason of a stipulation to that effect 
in the contract dated June 9, 1920, as to which it was held in the 


decision that there was no definite continuing consideration to revive 
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and support such a provision, no ground for a lawful claim upon 
the United States. 

The claim was presented as being one for the payment of a 
royalty, and was considered and discussed in part from that stand- 
point, but representations made concerning it gave to it also some- 
what of the character of a bonus which was also given consideration. 

From what is set forth in the present brief, beginning with page 
37, it is apparent that what claimant is demanding is a sort of 
royalty based upon a design of a type of airplane. This idea was 
previously surmised, and is one which influences the conclusions 
arrived at in the decision in question. Such claim is founded upon 
a design based, however, upon specifications embodying therein cer- 
tain necessary characteristics and special requirements that resulted 
in the production of a type of plane to which the Government is 
shown to have contributed largely in the development of the design. 

Design deals with the appearance alone rather than the structure, 
use, or functions; for where a design contemplates mechanical func- 
tions, it is the subject of patent protection. In this case, based upon 
a matter of design, it appears to be merely such design as might 
enable existing mechanical features to function, possibly with 
greater efficiency, without extending to the development of a new 
and patentable type. ‘There was no more valid ground for demand- 
ing additional compensation from the United States merely because 
it has more of such general type manufactured by itself or others 
than there would be if it were subject to patent protection and the 
inventor failed to secure such protection as in this case. 

There was no obligation upon the United States to have the 
additional planes manufactured by the claimant, and the mere fact 
that the Government duplicated such planes elsewhere constitutes 
no appropriation of property or vested rights of claimants upon 
which to found any consideration for a claim. As stated, no public 
officer has authority to bind the Government to any payment in 
excess of that for which it is justly obligated, and any covenant in 
a contract to such effect is to that extent invalid. Fior v. United 
States, 9 Wall. 45. 

If claimant furnished more in the article produced than its con- 
tract called for, any remuneration would have to be for such excess 
as disclosed by established factors computed by some specified 
measure of value (J. J. Pries & Co., Ct. Cls. Feb. 12, 1925); but in 
lieu of such definitely established elements, substance is not given to 
a nebulous claim to excess production by imposing an assessment 
upon the product of another contractor. Contract requirements 
alleged to have been exceeded in a general way afford no definite 
basis upon which to establish the measure of possible compensation 
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unless evidenced by some ascertainable units. In all such cases 
where the United States has paid additional compensation for 
exceeding contract requirements, the extra sum, denominated bonus, 
has been paid for excesses of speed, time, or other measurable units 
of something additional received by the United States which would 
comprise a matter of consideration for the further payment. 

In the present case the contract requirements have not been ex- 
ceeded over any agreed limit of measurable degree, for which addi- 
tional compensation may be computed upon the articles delivered, 
and the claimant is not shown to have such property rights in the 
particular type of machine as would require the United States to 
compensate it to have others construct duplicates thereof. 

Claimant cites in support of its contention that there were certain 
property rights embodied in the particular design of craft con- 
structed under the contract of June 9, 1920, which would entitle 
it to further payments in the nature of royalty, the cases of United 
States v. Harvey Steel Company, 196 U.S. 313; Midvale Steel Com- 
pany v. Harvey and United States v. Harvey, 227 U.S. 165, as being 
on all fours with the present case in several respects. These cases 
are not in point for the reason that the Harvey Steel Company had 
a secret process which comprised definite property rights, so that 
there the grant of a license and a disclosure of the secret conveyed to 
the United States a distinct right to a use, well recognized as con- 
stituting a valuable consideration to support the compensation pay- 
able therefor. In the present case there are no additional special 
patentable features alleged to serve as a basis of consideration, but 
merely the assertion of superior qualification. If there are property 
rights claimed in any distinct improvements in the parts or design 
of the machines produced under the contract, asserted as the con- 
sideration for the royalty stipulated for in the contract of June 9, 
1920, then they are such as the United States appears equally en- 
titled as acquired by an employer in the construction of a type of 
machine which it had manufactured under its supervision from its 
own specification, at detailed costs, embodying many ideas contrib- 
uted by it. 

If the claimant worked in any new and useful ideas, then, in 
the absence of any patent, the United States as employer was equally 
entitled to a free use of them for its own purpose, either receiving 
them as patentable features, or merely as additional desirable im- 
provements. See Solomons v. United States, 187 U.S. 342 

To sum up, to support a claim for such further payments in 
the nature of royalty upon the product manufactured either by or 
for the United States, there must be something in the way of a con- 
tinuing consideration. It is evident such consideration does not 
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arise out of patent rights. As to any features in the nature of struc- 
ture or design, upon which such claim to royalty is asserted, it is 
only necessary to refer to the statements of Lawrence D. Bell, fac- 
tory manager of claimant, appearing on pages 23 and 24 of the pre- 
vious decision, to disclose that, taken in connection with the price 
of approximately $84,000 each, which the United States paid mainly 
for fuselage and wings of these particular models of planes, it is 
evident that the Government must have contributed the major por- 
tion of any design or structural detail. Aguinst this, there is not 
disclosed any evidence of an independent contribution by the claim- 
ant, of such distinctly different design or structure, over contract 
requirements, as would constitute an adequate continuing considera- 
tion to support a contractual obligation on the part of the Govern- 
inent to pay an assessment in the nature of royalty upon any addi- 
tional planes it may subsequently have manufactured by others. 

Accordingly, upon reconsideration there does not appear any 
good reason for not adhering to the former conclusions, and there- 
fore the decision must be and is affirmed. 





(A-14828) 
PERSONAL SERVICES—SCIENTIFIC INVESTIGATORS 


The contracting by the Navy Department with private individuals for the 
performance of personal services in connection with scientific investi- 
gations and research work and the payment therefor from appropria- 


tions not specifically providing for the payment of such services, are not 
authorized. 


Comptroller General McCarl to the Secretary of the Navy, July 17, 1926: 

Your attention is invited to my letter of June 24, 1926, A—14387, 
to you relating to the unauthorized practice of Bureaus of the Navy 
Department in entering into contracts with private parties for the 
performance of personal services in connection with scientific in- 
vestigations and research work. 

There has now been brought to my attention another contract 
entered into between Dr. William Campbell of Columbia Uni- 
versity and the Navy purchasing officer at New York, dated June 
13, 1925, providing for the payment of $200 per month during 
the entire fiscal year 1926 for “ The necessary services of Dr. Wil- 
liam Campbell of Columbia University, New York City, N. Y., 
as advisory metallurgist, during the fiscal year beginning July 1, 
1925, and ending June 30, 1926.” 

The appropriations chargeable thereunder are stated to be as 
follows: 


Engineering, Bureau of Engineering, 1926 55% 
Construction & Repair, Bureau of Construction and Repair, 1926_....__- 40% 
Ordnance & Ordnance Stores, Bureau of Ordnance, 1926 
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The only one of these three appropriations providing for personal 
services of a scientific character as that contemplated by the con- 
tract is engineering, Bureau of Engineering, as made by the act 
of February 11, 1925, 43 Stat. 869, which provides among other 
things for “services, instruments and apparatus, supplies and 
technical books and periodicals necessary to carry on experimental 
and research work.” 

It appears that the word “services” was inserted in the appro- 
priation for the fiscal year 1926, as shown in the hearings before 
the subcommittee of the House Committee on Appropriations, for 
the purpose of enabling the Bureau of Engineering to secure an 
increased economy of administration by making it legally possible 
to utilize the resources of scientific investigations of another Gov- 
ernment department. This would indicate that the word was in- 
serted primarily to secure the services of Government agencies 
rather than entering into contracts with private firms and indi- 
viduals. 

In addition to the objections raised in my letter of June 24, 1926, 
herein referred to, the contracting with an individual or firm to 
perform a duty or exercise an authority imposed or conferred by 
law upon a Government department or establishment is not author- 
ized. See in this connection Underwood v. United States, decided 
by the Court of Claims June 14, 1926. 

The practice of entering into contracts such as here involved and 
payment of funds thereunder should be discontinued effective as of 
July 1, 1926. 


(A-13779) 
PROPERTY, PRIVATE—DAMAGED BY ARMY 


The provision in the several Army appropriation acts authorizing the payment 
of claims for damages to and loss of private property incident to the 
training, practice, operation, or maintenance of the Army is limited in 
application to claims of persons not in or serving under the control of the 
Army and constitutes no authority for the allowance of an Army officer’s 
claim for damages to his private automobile 





Comptroller General McCarl to the Secretary of War, July 20, 1926: 

There has been received your letter of March 27, 1926, wherein 
you state as follows: 

* * * JI desire to appeal from the action of the General Accounting Office 
(Military Division), in disallowing by settlement of October 9, 1925 
(#0106278), the claim of Major R. M. Perkins, C.A.C., U. 8S. Army, for dam- 
age to his private automobile incurred incident to the training, practice, opera- 


tion, or maintenance of the Army while such automobile was not in use by him 
in the discharge of his military duties. * * * 


A board of officers made findings and recommendation as follows: 
Findings: The board finds that the private automobile of Major R. M. 


Perkins, ©.A.C., while being driven [April 16, 1925] by his wife, Mrs. Mar- 
garet Perkins, and not in use in the military service, was damaged to the 
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extent of forty-six dollars and seventy-five cents ($46.75) by a public horse 
belonging to the United States, ridden by Private John W. Baldwin, Cav. Det., 
USMA, on official business, and that such damage was not the fault of either 
Mrs. Perkins or Pvt. Baldwin, but was incident to the training, practice, main- 
tenance, and operation of the Army. The damage was entirely direct damage. 

Recommendation: The board recommends that the damage claimed, forty- 
six dollars and seventy-five cents ($46.75) be paid to Major R. M. Perkins, 
C.A.C., by the United States, under the provisions of A.R. 35-7040. 


After certification by Major Perkins that he would accept $46.75 
in full settlement of his claim for damages to his automobile the 
findings and recommendation of the latter board were approved by 
the Superintendent of the Military Academy, August 1, 1925, and 
after review and upon recommendation of the Chief of Finance, was 
approved by you, as Acting Secretary of War, August 15, 1925. 

The claim was transmitted here for settlement August 20, 1925, in 
accordance with the provision contained in the War Department 
appropriation act of June 7, 1924, 43 Stat. 483, as follows: 


CLAIMS FOR DAMAGES TO AND LOSS OF PRIVATE PROPERTY 


For payment of claims of not to exceed $500 in amount for damages to 
and loss of private property incident to the training, practice, operation, or 
maintenance of the Army that have accrued, or may hereafter accrue, from 
time to time, $25,000: Provided, That settlement of such claims shall be made 
by the General Accounting Office, upon the approval dnd recommendation of 
the Secretary of War, where the amount of damages has been ascertained by 
the War Department, and payment thereof will be accepted by the owners 
of the property in full satisfaction of such damages. 

The act also appropriated on page 483, $50,000 for the payment of 
claims of officers, enlisted men, and nurses of the Army for private 
property lost, destroyed, captured, and abandoned, or damaged in the 
military service of the United States, under the provisions of an act 
approved March 4, 1921. 

Major Perkins’s claim was disallowed October 9, 1925, for the 
reason that it has been consistently held by the accounting officers 
that claims by officers of the Army for damages to their private 
property are not payable from the appropriations providing for the 
payment of claims generally for damages to, and loss of, private 
property incident to the training, practice, operation, or maintenance 
of the Army. 

You suggest the language of the law does not in terms exclude 
Army personnel and that an intent to discriminate between citizens 
in the Army and citizens not in the Army should not be read into it. 
The term “ private property” as employed in the act of March 3, 
1885, 23 Stat. 350, as extended and amended by acts of March 28, 
1918, 40 Stat. 479, July 9, 1918, 40 Stat. 880, and March 4, 1921, 
41 Stat. 1436, providing for the settlement of claims of military per- 
sonnel for private property destroyed in the military service has 
been held not to deal “with private property generally, but only 
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with personal property, and with very limited classes of personal 
property at that” (Sibley v. United States, 49 Ct. Cls. 242, 249; 
Andrews, et al. vy. United States, 52 id. 373, 380); whereas the term 
“private property” emploved in the annual appropriation acts 
relating to claims “ for damages to and loss of private property 
incident to the training, practice, operation, or maintenance of the 
Army” has been held to “deal with all classes of private property 
susceptible of damage, that is, both real and personal property.” 
It is appropriate, therefore, to consider the history of legislation 
providing for the settlement of claims of the latter type, the method 
of their disposition prior to August 24, 1912, being succinctly stated 
in House Document No. 1242, Sixty-first Congress, third session, as 
follows: 


SETTLEMENT OF CERTAIN DAMAGES FROM HEAVY GUN FIRE 


Letter from the Secretary of the Treasury, transmitting a copy of a com- 
munication from the Secretary of War submitting an estimate of appropria- 
tion for settlement of certain damages from heavy gun fire. January 5, 1911, 
referred to the Committee on Appropriations and ordered to be printed: 


TREASURY DEPARTMENT, 
Washington, December 31, 1910. 

Sm: I have the honor to transmit herewith, for the consideration of Con- 
gress, copy of a communication of the Secretary of War of the 30th instant, 
submitting a supplemental estimate of appropriation of $22,802.40 for the set- 
tlement of 183 claims for damage to and loss of private property belonging to 
citizens of the United States, Hawaii, and the Philippine Islands, due to 
heavy gun firing, target practice, maneuvers, etc., and an estimate of appro- 
priation in the sum of $5,000 to provide for the prompt payment of like claims 
that may accrue from time to time. 

The Secretary of War states the necessity for the submission of these esti- 
mates at this time, and the reasons why they were not included in his annual 
estimates submitted to the Congress. 

Respectfully, 
FRANKLIN MacVeEaGu, Secretary. 

The SPEAKER OF THE HoUsE OF REPRESENTATIVES. 


War DEPARTMENT, 
Washington, December 30, 1910. 

Sm: I have the honor to forward herewith for transmission to Congress a 
supplemental estimate of an appropriation of $22,802.40, required by the War 
Department for the service of the fiscal year ending June 30, 1912, for the 
settlement of 183 claims for damage to and loss of private property belonging 
to citizens of the United States, Hawaii, and the Philippine Islands, due to 
heavy gun firing, target practice, maneuvers, etc., and an estimate of $5,000 
wo provide for the prompt payment of like claims that accrue from time to time. 

The submission of these estimates is deemed necessary in order to secure an 
uppropriation for the early settlement of the claims above referred to, 153 of 
which were included in estimates submitted to the Sixty-first Congress, second 
session (H. Docs. Nos. 177, 519, 689, and 897), and no action had thereon, and 
to provide for the future settlement of claims of this character arising as a 
result of target practice with heavy guns promptly and without the delay 
incident to an annual estimate and appropriation. 

These estimates are not include¢ in the annual estimates of the department 
submitted to the Treasury Department on October 15, last, as required by law, 
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for the reason that the matter of these claims was not brought to my attention 
until late in November. 
The President has approved the submission of these estimates, as shown by 
his notation on the estimate proper. 
Very respectfully, 
J. M. Dickinson, 
Secretary of War. 
The SECRETARY OF THE TREASURY. 


Estimates of appropriations required for the service of the fiscal year ending 
June 30, 1912, by the Quartermaster’s Department, United States Army: 


War Department—Quartermaster's Department 


Claims for damages to and loss of private property: 
For settlement of claims for damages to and loss of private 
property belonging to citizens of the United States, Hawaii, 
and the Philippine Islands that have arisen previous to Au- 
gust 1, 1910 (act of May 30, 1908, vol. 35, p. 280, sec. 1) 22, 802. 40 


(Note.—The stated amount of $22,802.40 is asked for in order to render prac- 
ticable the settlement of 183 claims now on file in this office and presented 
previous to August 1, 1910.) 

These claims embrace damages due to heavy-gun firing and during target 
practice damages to fences and growing crops and to trees by troops while 
engaged in maneuvers, etc. Of the amount now estimated for more than one- 
half is attributable to heavy-gun firing at Forts Hamilton, N. Y.; Heath, 
Mass. ; Levett, Me.; Banks, Mass.; Wadsworth, N. Y.; Revere, Mass.; Moultrie, 
S. C.; Winthrop, Mass.; and Miley, Calif. Estimates ef appropriation covering 
153 of these claims and aggregating $19,033.14 were submitted to Congress at 
its last session, as shown by House Documents Nos. 177, 519, 689, and 897, 
Sixty-first Congress, second session, but they failed to receive favorable con- 
sideration. , 

Authority of the Secretary of War for the submission of an estimate to in- 
clude the claims previously estimated for, as well as those since received in 
this office, was not received in time to render practicable the submission of 
this estimate with those for the fiscal year 1912. (J. B. Aleshire, Quarter- 
master General, United States Army.) 


For payment of claims for damages to and loss of private property 
incident to the training, practice, and operations of the Army that 
may accrue from time to time, to be immediately available and to 
remain available until expended: Provided, That settlement of 
such claims shall be made by the Auditor for the War Department, 
upon the approval and recommendation of the Secretary of War, 
where the amount of damages has been ascertained by the War De- 
partment, and payment thereof will be accepted by the owners of 
the property in full satisfaction of such damages (submitted) __ $5, 000. 00 


Approved. 
Wma. H. Tart. 


Note.—In connection with the foregoing estimates attention is invited to 
page 36 of the Annual Report of the Secretary of War for the fiscal year 1910, 
reading as follows: 

“It happens every year in the service of the Army that claims arise against 
the War Department for damage done to private property. These claims may 
naturally be grouped into three classes: (1) Those which are bound to arise 
every year, (2) those which arise at less-frequent intervals, and (3) those 
whose occurrences are occasional and can not be foreseen. Of the first class 
is damage done by the firing of the heavy guns of our seacoast defenses. 
Every year when target practice takes place in some localities it is unavoidable 
that window glass will be shattered and plastering knocked down in houses 
belonging to citizens in the vicinity. Sometimes window and door frames and 
doors are thrown out of plumb by the concussion. It has been the custom to 
have claims for such damages immediately investigated and the actual amount 
of damage determined and reported upon by a board of competent officers, and 
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the conclusions of the department, based upon those reports, are submitted 
to Congress with recommendation for settlement of the claims. It generally 
happens, however, that several years elapse before an appropriation is made, 
so that in addition to the annoyance and inconvenience caused by the firing 
of the guns citizens whose property is damaged are compelled to submit to 
delay in reimbursement for the damage inflicted. Every year the War Depart- 
ment is importuned to do away with target practice with the big guns at 
various places on the ground of injury done to private property. As a rule 
requests of this kind must. of course, be denied, practice with the guns being 
essential to the maintenance of the efficiency of the Coast Artillery. 

“Every effort is made by the department to reduce to the minimum the 
discomfort caused to citizens by the heavy firing. In line with this effort it 
is desirable that at least in those cases where it is known that damage will 
be inflicted annually provision should be made by Congress for the prompt 
reimbursement of the damages to private property as ascertained by boards 
of Army officers appointed for the purpose, their reports to be subject to 
approval by the Secretary of War. Such a course was authorized by the act 
of April 23, 1904 (35 Stat. 265), making provision for joint Army and Militia 
encampments, maneuvers, and field instruction, which worked well and avoided 
much of the dissatisfaction caused to citizens'in previous encampments and 
maneuvers. This provision reads as follows: 

“«* * * For purchase of supplies for the Quartermaster’s and Ordnance 
Departments, including regular supplies, incidental expenses, barracks, and 
quarters, transportation of the militia and its supplies, clothing, and equipage, 
leases of land, and damages of property, six hundred thousand dollars.’ 

“It is hoped that some adequate legislation of a similar character may be 
mare for the claims above indicated. At the present time there are 150 cases, 
amounting to $18,558.14, which have been investigated by this department and 
recommended to Congress for settlement. They are published in House Docu- 
ment No. 177, Sixty-first Congress, second session; House Document No. 519, 
Sixty-first Congress, second session; and House Document No. 897, Sixty-first 
Congress, second session. They are all for damages incident to the training, 
practice, and operations of the Army—most of them for damage caused by the 
firing of heavy guns. Some of them have been before Congress since December, 
1908, and no provision has yet been made for the payment of any of them. 
There are several additional claims now pending in the department which 
have been investigated and will be reported to Congress at the present session. 
The claimants in all these cases have been advised from time to time of the 
status of their claims, and that settlement awaits an appropriation by Congress. 
Naturally, however, they look to the War Department to expedite the matter 
as being immediately responsible for the damage. In submitting the report 
above referred to, I feel that it is incumbent upon me to submit an estimate 
for an amount large enough to cover the payment of all such claims as remain 
unpaid, where the amount of damages has been ascertained by the War De- 
partment and payment thereof will be accepted by the owners of the property 
in full satisfaction of such damages, and also to suggest a small additional 
appropriation sufficient for the ensuing fiscal year.” 


The act of August 24, 1912, 37 Stat. 586, contains the following: 


For settlement of claims for damages to and loss of private property belong- 
ing to citizens of the United States, Hawaii, and the Philippine Islands, thirty- 
two thousand six hundred and sixteen dollars: Provided, That hereafter the 
Secretary of War is authorized to consider, ascertain, adjust, and determine 
the amounts due on all claims for damages to and loss of private property 
when the amount of the claim does not exceed the sum of one thousand dollars, 
occasioned by heavy gun fire and target practice of troops, and for damages 
to vessels, wharves, and other private property, found to be due to maneuvers, 
or other military operations for which the Government is responsible, and 
report the amounts so ascertained and determined to be due the claimants 
to Congress at each session thereof through the Treasury Department for 
EARN as legal claims out of appropriations that may be made by Congress 
therefor. 


But notwithstanding the urgent recommendation of the then Sec- 
retary of War contained in his letter of December 30, 1910, supra, 
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and subsequent recommendations similar in character, i. e., General 
Wood’s letter of August 27, 1915, addressed to The Adjutant General 
of the Army, no funds were made available for settlement and pay- 
ment of claims of this class by administrative officials, without prior 
submission thereof to the Congress, until the act of August 29, 1916, 
39 Stat. 639, was enacted, containing the following: 


CLAIMS FOR DAMAGES TO AND LOSS OF PRIVATE PROPERTY 


For payment of claims for damages to and loss of private property incident 
to the training, practice, and operations of the Army that have accrued, or may 
hereafter accrue, from time to time, to be immediately available and to remain 
available until expended: Provided, That settlement of such claims shall be 
made by the Auditor for the War Department, upon the approval and recom- 
mendation of the Secretary of War, where the amount of damages has been 
ascertained by the War Department, and payment thereof will be accepted by 
the owners of the property in full satisfaction of such damages, $5,000. 

Similar provisions appeared in the Army appropriation act of May 
12, 1917, 40 Stat. 59, and the urgent deficiency act of October 6, 
1917, 40 Stat. 364. Subsequently, beginning with the appropriation 
act of July 9, 1918, 40 Stat. 864, payment has been authorized of 
claims for damages to and loss of private property incident to main- 
tenance as well as of those incident to the training, practice, and 
operations of the Army, within the limits of the modest sum ap- 
propriated and, since June 30, 1922, 42 Stat. 725, not exceeding $500 
in any one case. 

In the hearings on the Army appropriation bill for the fiscal year 
1915, pages 709-711, appear two lists, inserted on request of the 
committee chairman, one of 25 claims approved by the Secretary of 
War for a total sum of $3,631.75, the other of 16 claims approved for 
a total sum of $1,437.34; in the hearings on the bill for the fiscal year 
1916, pages 593-597, are listed 117 claims approved for a total sum 
of $2,928.86; in the hearings on the bill appropriating for the fiscal 
year 1917, pages 656-660, 50 claims are listed approved for a total 
sum of $4,277.73; and in the hearings on the bill appropriating for 
the fiscal year 1918, pages 595-596, 12 claims are listed approved in 
the total sum of $3,379.66. Of the 220 claims thus presented to 
Congress for appropriation or as typical of. the class of claims ap- 
proved by the department for payment under the annual appropri- 
ation acts, not one was for damage to or loss of private property of a 
member of the military forces, True, among the claims presented 
to the Committee on Military Affairs in connection with the esti- 
mates for the fiscal year 1916, pages 597-598, there were presented 
the claims of several officers, one of which was that of Lieut H. E. 
Miner, for the value of his private mount which, while being exer- 
cised in the riding hall at West Point, N. Y., on December 26, 1916, 
sustained a broken leg as the result of being kicked by another 
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horse, and upon the advice of the post veterinarian was shot. It 
had been held by the Comptroller of the Treasury (20 Comp. Dec. 
238) and by the Court of Claims (Sibley v. United States, 49 Ct. Cls. 
242; Griffis v. United States, 52 id. 1, 170; and Andrews et al. v. 
United States, id. 381) that claims of this character were not allow- 
able under the act of March 3, 1885, 23 Stat. 350. Confronted with 
this claim the Chairman of the Committee on Military Affairs ap- 
parently recognized the officer had an equitable right to relief but 
insisted that a claim of that character had not been approved or 
considered previously by his committee and expressed the opinion 
it ought to go to the Committee on Claims. The prior legislative 
history of the annual provision shows conclusively that Congress was 
dealing only with injuries to property of civilians because of Army 
activities, and was not making an additional provision for Army 
personnel, and such has been the uniform construction of the law by 
the accounting officers. For example: 

In a decision of April 13, 1920, 26 Comp. Dec. 826, to which you 
have made reference, there was considered an application of Colonel 
E. R. Schreiner, Medical Corps, United States Army, for revision 
of the action of the Auditor for the War Department in disallowing 
by certificate No. 641468, dated August 19, 1919, his claim for $20 
on account of damages to his automobile caused by Army auto bus 
No. 2047, operated by Private Haliday, M. T. C. No. 808, on March 
30, 1919. At the time of the accident Colonel Schreiner was pro- 
ceeding in his automobile to Walter Reed Hospital where he had 
Government quarters. The claim was approved by the then Secre- 
tary of War as allowable under the act of July 9, 1918, 40 Stat. 864, 
but the Assistant Comptroller of the Treasury expressed the opinion 
that the property whose loss or injury was directly in contemplation 
in the passage of the legislation was unquestionably property in the 
possession of persons unconnected with the Army itself, with which 
the Army activities enumerated would come in contact only exter- 
nally, and that the primary and obvious purpose of the provision 
was to afford some measure of relief in cases where such external 
contact had resulted injuriously to such nonmilitary persons, and 
sustained the disallowance of the claim. 

Concerning the equities involved it was pointed out that when 
considering the general subject of relief to members of the military 
forces Congress would naturally omit to provide relief in such situa- 
tions as in its judgment did not merit relief, which by reason of the 
assumption of the military risk by a member of the military forces 
might very well include many situations in which under exactly 
similar circumstances relief might properly be afforded civilians, for, 
in the case of the civilian owner the loss arises from causes entirely 
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outside of and foreign to his ordinary and usual occupation, whereas 
in the case of the military owner it arises through causes directly 
and intimately connected with his occupation, usually through agen- 
cies with which his relation is analogous to that of a fellow servant. 
The conclusion was reached from this reasoning that the two situa- 
tions being so widely different both in effect and principle, the inten- 
tion of Congress to apply the same provision to thein both should 
not be presumed if it is not directly expressed or clearly implied. 

In another opinion dated February 1, 1921, 27 Comp. Dec. 669, the 
Comptroller of the Treasury, after reviewing the history of statutes 
authorizing settlement of claims for damages to and loss of private 
property, not only reached a conclusion similar to that reached in 
the Schreiner case but went further and held the statutes have no 
application to claims of civilians employed in the War Department 
for damages to or loss of their personal property while in charge of 
military authorities, expressing the opinion that the appropriations 
were intended to be available only for the payment of claims of the 
general character of those which Congress had been making specific 
appropriation for under the act of August 24, 1912, and prior 
thereto—* that is to say, claims of citizens not in or serving under 
the control of the Army.” I 

In decision of September 3, 1921, Appeal No. 36815, 3 Comp. Gen. 
Letters 78, this office reviewed settlement of the Auditor for the War 
Department wherein he disallowed claim tf Lieut. A. M. Whaley 
which had been approved by the Secretary of War for $42.35 for 
damages sustained to Lieutenant Whaley’s private automobile in a 
collision with an Army truck while he was stationed at Camp Grant, 
Ill., and was proceeding on an errand of a personal nature, viz, to 
interview a mechanic concerning repairs to his car. The claim was 
disallowed by the auditor for the reason that the provision in the act 
of July 9, 1918, 40 Stat. 864, for payment of damages to and loss of 
private property does not embrace losses sustained by persons in 
the military service. The auditor cited the Schreiner opinion as 
authority for his settlement, and the settlement was sustained as “ in 
accordance with the rulings of the accounting officers.” 

Under date of February 13, 1922, Appeal No. 37814, 6 MS. Comp. 
Gen. 851, this office sustained disallowance by the Auditor for the 
War Department of a claim presented by Captain Chester Gracie, 
Adjutant General’s Department, which had been approved by the 
Secretary of War for $281.83, representing the cost of repairing 
damages sustained to Captain Gracie’s private automobile November 
22, 1919, in a collision with an Army truck at San Antonio, Tex., 
while he was proceeding, with a party of friends, to attend a football 
game. 
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In decision of March 28, 1923, Review No. 3101, 19 MS. Comp. 
Gen. 1491, the above decisions were cited as authority for sustaining 
a settlement wherein was disallowed the claim of First Lieut. O. W. 
Gruchy, F. D., approved by the Secretary of War for $494.53, as 
damages sustained about 6.30 p. m. December 22, 1921, to Lieutenant 
Gruchy’s private automobile in a collision with an Army truck while 
the officer was returning along the Belair Road from a shopping 
expedition to Baltimore with his wife. 

In the decision of July 16, 1923, 3 Comp. Gen. 22, there was re- 
viewed a claim of Maj. Stewart W. Stanley, C. A. C., wherein the 
facts were identical in all material features to the one now presented 
by Major Perkins, and which was disallowed for an identical reason 
by this office in original settlement. No question was raised in the 
application for review as to the correctness of the disallowance on 
the ground stated, but relief was sought under another statute. The 
settlement was sustained as made and it was pointed out that no 
funds were available for payment of claims approved by the Secre- 
tary of War under the other statute, viz, the act of December 28, 
1922, 42 Stat. 1086. 

It is apparent the settlement disallowing Major Perkins’ claim 
properly construed the law under which claim was presented and 
conformed to the decisions of the accounting officers. It must there- 
fore be sustained. 


(A-14655 


FOREST SERVICE—PUBLIC BUILDING CONSTRUCTION—WATER 
SUPPLY 


The term “ water supply and sanitary system” as used in section 2 of the act 
of March 3, 1925, 43 Stat. 1132, providing for the construction, improve- 
ment, or purchase of buildings for the Forest Service, includes all expenses 
for providing the means by which the buildings may be furnished with 
water and by which refuse such as sewage may be disposed of. 

Where a building constructed or purchased by the Forest Service, under the 
provisions of section 2 of the act of March 8, 1925, 48 Stat. 1182, during 
one fiscal year at a cost in excess of $1,500, but not in excess of $2,000, 
exclusive of water supply and sanitary system, is improved during a sub- 
sequent fiscal year by the expenditure of an amount which added to the 
original cost would not take it out of a class in which its original cost had 
placed it, such building will not be regarded as one of the six buildings 
authorized for the fiscal year in which the improvement was made. 


Comptroller General McCarl to the Secretary of Agriculture, July 20, 1926: 
There has been received your letter of June 2, 1926, as follows: 


Under section 2 of the act of March 8, 1925 (Public No. 575, 68th Congress) 
{43 Stat. 1132], quoted below, two questions have arisen upon which I should 
appreciate your decision : 

“Sec. 2. That, in addition to buildings costing not to exceed $1,500 each, 
the Secretary of Agriculture, out of any moneys appropriated for the improve- 
ment or protection of the national forests, may construct, improve, or pur- 
chase during each fiscal year three buildings for national forest purposes at 
not to exceed $2,500 each; and three at not to exceed $2,000 each: Provided, 
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That the cost of a water supply or sanitary system shall not be charged as a 
part of the cost of any building except those costing in excess of $2,000 each, 
and no such water supply and sanitary system shall cost in excess of $500.” 

1. Is the express “ water supply and sanitary system” to be interpreted as . 
having its ordinary meaning, that is, beginning with the attachment to a 
water supply brought within a reasonable distance of the building; or does 
it include the water development as well? Of course, it is clear in the case 
of a city or town dwelling that the words could mean only the system ,that 
begins with the attachment to the city water pipe and ends at the connection 
with the city sewer, but in some of the dry western regions in isolated places 
such as a ranger station the development of water is necessary before there 
can be any water system, and at times this water development is itself some- 
what expensive. It is not always possible to select a suitable station site near 
a natural water supply. It has seemed to the department that there could not 
have been any intention of limiting this development to $500 and that, con- 
sequently, the limitation must have been intended in its ordinary sense. To 
illustrate, in the absence of a nearby natural water supply, such as a spring, it 
is necessary either to pipe from a distant spring, if one exists, or sink a well, 
either of which may cost in excess of $500 without including anything for the 
house system itself. It can readily be seen that piping for a distance of a 
mile or more where the low winter temperatures would require laying the 
pipe under the frost line, would be expensive. Likewise, where necessary to 
bore a well the depth at which water will be struck can not be foreseen, and 
after expending $500 there may be no water. It is not believed that Congress 
could have had any intention of requiring that that project be abandoned be- 
cause it had reached $500, or that because the well or other development had 
cost $500 the house water system (piping, sink, bathtub, ete.) and sewage 
disposal, could not be provided. However, since there has been some doubt 
concerning the interpretation, I should be glad to have your decision as to 
whether the water development may be considered as project separate from 
the water-supply system that passes through the building. 

Your decision is also desired as to whether a cesspool or septic tank to pro- 
vide for proper disposal of the sewage, a provision necessary for reasonable 
sanitation in the absence of an established sewerage system, is chargeable 
against the $500 limitation. 

2. Must a building that has been charged against the $2,000 or $2,500 au- 
thorization of one year be again charged against such authorization of a sub- 
sequent year if further work is to be done on it? For example, three buildings 
are authorized at a cost not exceeding $2,000 and three at a cost not exceeding 
$2,500 for each fiscal year, in addition to the general authorization for build- 
ings up to $1,500. Assuming that during the fiscal year 1926 there is expended 
on three $1,750 each and on three $2,300 each, if expense is incurred during the 
fiscal year 1927 (or some subsequent year) in the alteration, betterment or com- 
pletion of these buildings, does that again exhaust the new year’s authorization 
or may we in addition construct during that year three more in the $2,000 class 
and three in the $2,500 class? If one of the $1,750 buildings were improved to 
the extent of $400 in a subsequent year, making a total of more than $2,000, 
there is of course no doubt that it must be listed against the authorization for 
three $2,500 buildings for that year. Likewise if a building costing not in 
excess of $1,500 in the fiscal year 1926 is further improved in 1927, increasing 
the cost to more than $1,500 or more than $2,000 it must be charged against the 
respective authorization for that year. The question about which doubt exists 
and on which your decision is desired is, whether, once having entered the 
$2,000 class or the $2,500 class, thereby having utilized one such authorization, 
further expenditures may be made within the class during a subsequent fiscal 
year without utilizing another authorization. 


Your questions will be considered in the order stated. 

1. The term “ water supply and sanitary system” as used in the 
statute quoted must be held to include all expenses for providing the 
means by which the buildings may be furnished with water and by 
which refuse such as sewage may be disposed of, and is not limited to 
the installation of plumbing in a building. Therefore, the entire 
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amount which may be expended in furnishing a building with water 
and finally disposing of sewage is limited to $500. It necessarily 
follows that the cost of a cesspool or septic tank if necessary for the 
proper disposal of sewage is chargeable to the $500 allowed for each 
building. In other words, if the total amount of the expenditure 
for a water supply and sanitary system necessary in the construc- 
tion and use of a proposed building will exceed $500, the construction 
or purchase of the building is not authorized. Your first question 
is answered accordingly. 

2. The intent and purpose of the limitation as to the cost of build- 
ings would appear to be that there shall be no building at these forest 
ranger stations the total cost of which, including necessary water 
supply and sanitary system, shall exceed $2,500, and that the number 
of such buildings the total cost of which exceeds $1,500 each, ex- 
clusive of water supply and sanitary system, or $2,000 each, inclusive 
of water supply and sanitary system, shall not be increased by more 
than six buildings each fiscal year. Therefore, if a building con- 
structed or purchased during one fiscal year at a total cost, exclusive 
of water supply and sanitary system, of not to exceed $1,500, or at a 
total cost, inclusive of water supply and sanitary system, of not to 
exceed $2,000, is, during a subsequent fiscal year, improved to such an 
extent as to bring the total cost of the building to more than $1,500 
exclusive of water supply and sanitary system, or $2,000, inclusive of 
water supply and sanitary system, no more than five additional build- 
ings legally could be constructed or purchased during said fiscal year 
at a total cost in excess of $1,500 each, exclusive of water supply and 
sanitary system, or $2,000 each, inclusive of water supply and sani- 
tary system. However, where a building constructed or purchased 
during one fiscal year at a cost in excess of $1,500 but not in excess of 
$2,000, exclusive of water supply and sanitary system—and which, 
therefore, must be regarded as one of the six authorized buildings 
for said fiscal year—is improved during a subsequent fiscal year by 
the expenditure of an amount which, added to the original cost, wiil 
not take it out of the class in which its original cost placed it, it 
would not be regarded as one of the six buildings authorized for the 
fiscal year in which the improvement is made. Your second question 
is answered accordingly. 


(A-14806) 


VETERANS’ BUREAU—MEDICAL AND HOSPITAL TREATMENT OF 
RETIRED PERSONNEL OF THE ARMY AND NAVY 


The appropriations under the Veterans’ Bureau are not available for the 

payment of the costs of medical and hospital treatment, including sub- 
sistence, of retired officers and enlisted men of the Army and Navy as 
beneficiaries of the Veterans’ Bureau. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 22, 1926: 


Consideration has been given to the letter of June 12, 1926, request- 
ing decision of the following questions: 


(1) May this bureau furnish hospitalization in bureau hospitals, in other 
Government hospitals utilized by the bureau, or in contract hospitals where 
Government hospitals are not available, including subsistence as an item of 
such hospital care and treatment, to those persons on the retired list of the 
Army or the Navy where the disability for which such treatment is re- 
quired has resulted from military or naval service of the United States during 
the period of the World War and not caused by the claimant’s own willful 
misconduct? 

(2) If hospitalization as described in question (1) may not be furnished to 
include subsistence, is this bureau authorized to furnish hospitalization and 
medical treatment, charging the man the cost of subsistence during the period 
of his hospitalization? 

(8) Is this bureau authorized, in the cases of those persons who saw service 
during one or more of the wars or engagements described in section 202 (10), 
being discharged from the war enlistment but now on the retired list of 
the Army or the Navy, or only placed on the retired list with no interven- 
ing discharge, to furnish hospital care and treatment in bureau hospitals, 
or at the expense of bureau appropriations under allotments to other Govern- 
ment hospitals, where the cost of the veteran’s subsistence is charged to him 
and is not borne by the Veterans’ Bureau? 


The material portion of subdivision 9 of section 202 of the World 
War veterans’ act, as amended by the act of March 4, 1925, 43 Stat. 
1307, is as follows: 


(9) In addition to the care, treatment, and appliances now authorized by 
law, said bureau shall also provide, without charge therefor, hospital, dental, 
medical, surgical, and convalescent care and treatment and prosthetic appliances 
(including such dental appliances as may be found reasonably necessary by the 
director) for any member of the military or naval forces of the United States, 
not dishonorably discharged, disabled by reason of any wound or injury re- 
ceived or disease contracted, or by reason of any aggravation of a preexisting 
injury or disease, specifically noted at examination for entrance into or 
employment in the active military or naval service while in the active mili- 
tary or naval service of the United States on or after April 6, 1917, and before 
July 2, 1921; Provided, That the wound or injury received or disease con- 
tracted or aggravation of a preexisting injury or disease for which such 
hospital, dental, medical, surgical, and convalescent care and treatment and 
prosthetic appliances (including such dental appliances as may be found 
reasonably necessary by the director) shall be furnished, was incurred in the 
military or naval service and not caused by his own willful mis- 
conduct: * * * 


This subdivision has not been amended by the act of July 2, 1926, 
44 Stat. 790. 

Subdivision 10 of section 202 of the World War veterans’ act of 
June 7, 1924, 48 Stat. 620, as amended by the act of July 2, 1926, 
44 Stat. 796, is as follows: 


(10) That all hospital facilities under the control and jurisdiction of the 
bureau shall be available for every honorably discharged veteran of the 
Spanish-American War, the Philippine insurrection, the Boxer rebellion, or 
the World War suffering from neuropsychiatric or tubercular ailments and 
diseases, paralysis agitans, encephalitis lethargica, or amebic dysentry, or 
the loss of sight of both eyes, regardless whether such ailments or diseases 
are due to military service or otherwise, including traveling expenses as 
granted to those receiving compensation and hospitalization under this act. 
The director is further authorized, so far as he shall find that existing Gov- 
ernment facilities permit, to furnish hospitalization and necessary traveling 
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expenses incident to hospitalization to veterans of any war, military occupation, 
or military expedition, including those women who served as Army nurses 
under contracts between April 21, 1898, and February 2, 1901, not dishonorably 
discharged without regard to the nature or origin of their disabilities: Pro- 
vided, That any and all laws applicable to women who belonged to the Nurse 
Corps of the Army after February 2, 1901, shall apply equally to members of 
the Army Nurse Corps who served under contract between April 21, 1898, and 
February 2, 1901, including all women who served honorably as nurses, chief 
nurses, or superintendent of said corps in said period: Provided, That pref- 
erence to admission to any Government hospital for hospitalization under the 
provisions of this subdivision shall be given to those veterans who are finan- 
cially unable to pay for hospitalization and their necessary traveling expenses: 
Provided further, That where a veteran hospitalized under the authority of 
this subdivision is financially unable to supply himself with clothing, he shall 
also be furnished with such clothing as the director may deem necessary: 
Provided further, That where a veteran entitled to hospitalization under this 
subdivision is suffering with a disease or injury necessitating the wearing of 
a prosthetic appliance and is financially unable to supply himself with same, 
upon an affidavit to that effect the director is hereby authorized to furnish 
such appliance and to effect necessary repairs to the same without cost to the 
veteran: And provided further, That the pension of a veteran entitled to 
hospitalization under this subdivision shall not be subject to deduction, while 
such veteran is hospitalized in any Government hospital, for board, main- 
tenance, or any other purpose incident to hospitalization: Provided further, 
That the act of May 4, 1898, entitled “An act making appropriations for the 
naval service for the fiscal year ending June 30, 1899, and for other purposes,” 
the act of February 28, 1861, as amended by the act of February 2, 1909, rela- 
tive to the Government hospital for the insane in the District of Columbia, or 
any other act, in so far as they are inconsistent with the provisions of this 
section be, and they are hereby, modified accordingly. 

In the insular possessions or Territories of the United States the director 
is further authorized to furnish hospitalization in other than Government 
hospitals. 


These provisions were enacted with special reference to persons 
who have been finally separated from the military or naval service, 
relative to whom prior statutes or regulations did not provide the 
rights and benefits therein granted. Retired officers and enlisted 
men of the Army and Navy have not been finally discharged from 
the military or naval service. They remain a part of the Army and 
Navy and it is not to be assumed that they were intended to be in- 
cluded in legislation enacted with particular reference to persons 
having an entirely different status in the absence of language specifi- 
cally including them. While medical and hospital care and treat- 
ment of retired officers and enlisted men of the Army and Navy 
has not been specifically provided by statute, under the regulations 
and the long established practice of the services, they are granted 
the privilege of obtaining medical and hospital treament from Army 
and Navy medical officers and hospitals. 

As to retired officers and enlisted men of the Army, reference 
is made to Army Regulations 40—590, par. 6 b (1) and 12 a (1) 
(a) and (d); Army Regulations 40—605, par. 3 d and 6 a (3); and 
Army Regulations 40—610, par. 2 (1) and 3 b (2), 5 Comp. Gen. 
866. 

As to retired officers and enlisted men of the Navy, reference is 
made to articles 1830 and 1831 of Naval Regulations, 1920; and 
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paragraphs 1132, 1903, 1905, and 1906 of the Manual of the Medical 
Department, U. S. Navy, 1922. 5 Comp. Gen. 248. It is to be noted 
also that retired officers and enlisted men of the Navy and Marine 
Corps continue to have “ hospital fund ” deductions made from their 
pay the same as when in active service. 

It must be presumed that the Congress enacted the World War 
veterans’ act in the light of the existing regulations and practice 
with respect to treatment of retired officers and enlisted men of the 
Army and Navy, and if the intention had been to provide rights 
and benefits for the retired personnel in addition to those already 
granted as incident to their retired status, they would have been 
expressly included as a class within the provisions of the quoted 
sections of the World War veterans’ act. 

You are advised, therefore, that in the absence of a more specific 
statute extending the quoted provisions to the retired personnel of 
the Army and Navy, the appropriations under the Veterans’ Bureau 
may not be considered as available for the cost of their medical and 
hospital treatment, and each of the three questions submitted must 
be and is answered in the negative. 


(A-14892) 
SEIZURE OF VEHICLES UNDER SECTION 3450, REVISED STATUTES 


The proceeds from the sale of an automobile seized, forfeited, and sold by a 
United States marshal under section 3450, Revised Statutes, are not 
available for the reimbursement of the State officer, a sheriff, who made 
the original seizure of the automobile under a State law, for payment of 
the storage bills incurred while proceedings were pending under the 
State law with a view to forfeiture to the county, the vehicle having 
been surrendered to the marshal when the State law was found insufficient 
to enforce forfeiture. 


Comptroller General McCarl to the Attorney General, July 22, 1926: 
There has been received your letter of June 22, 1926, requesting 
decision of a question presented as follows: 


By direction of the Attorney General, you are advised that the department 
has received a communication from the United States marshal for the district 
of North Dakota, dated June 4, 1926, relative to the payment of the storage 
charges on one White truck, which was seized in connection with a violation 
of the national prohibition act, in the case of United States vs. One White 
Truck, motor No. 18067, which reads in part as follows: 

“The truck was seized originally by the chief of police of Grand Forks, North 
Dakota, on February 18, 1925, for violation of the prohibition laws, and at said 
time one Harry Jaffa was arrested and charged with unlawful transportation 
of liquor. Jaffa was tried in the State courts, convicted, and sentenced to serve 
a term in the State penitentiary at Bismarck. 

“The truck was proceeded against in the State court, with a view to forfeiture 
proceedings. The defendant Jaffa, through his attorney, contested the action, 
setting forth a chattel mortgage, given by said Jaffa to the Plymouth Finance 
Corporation of Minneapolis, Minnesota. The State’s attorney of Grand Forks 
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county doubted the validity of the chattel mortgage, but under the State laws 
felt certain that the truck could not be forfeited to the county because of such 
mortgage. 

“The matter was taken up with the United States attorney at a later date, 
and it was finally agreed that an action would be commenced in the Federal 
court for violation of the national prohibition act within the description of 
section 3450 of the Revised Statutes of the United States. Such proceedings 
were instituted on the 25th day of September, 1925, and the truck was seized 
under monition by a representative of this office on September 29, 1925. 

“No claim was filed by the defendant in this court, and on March 23, 1926, a 
writ of venditioni exponas issued, ordering the sale of the truck. The sale was 
held at Grand Forks on April 13, 1926, the truck selling for $256.50. 

“The storage charges from the date of seizure by this office up to the date of 
sale, in the sum of $56.00, together with the advertising charges, totaling $11.28, 
were paid out of the proceeds of such sale by this office, leaving a balance of 
$189.22 now being held by me. 

“The question now arises as to the payment of the storage charges on this 
truck from February 19th to September 3, 1925, amounting to $71.00, during all 
of which time the truck was in the possession of the sheriff of Grand Forks 
while the action was pending in the State court. 

“The storage bill as paid by the sheriff was not received here until after 
the sale, and therefore could not be allowed by the court as a claim to be paid 
out of the proceeds of such sale. 

“T respectfully request special authority from the department to reimburse 
the sheriff for storage charges paid on the truck in question out of the proceeds 
of the sale, after which the balance will be deposited with the clerk.” 

* > » 





” * * * 


Your ruling is respectfully requested whether the expense of storage during 
the period the truck was in the custody of the sheriff and the case pending in 
the State court may properly be paid from the proceeds of the sale. 

The regularity of the seizure by the marshal under section 3450, 
Revised Statutes, under the circumstances stated by you, does not 
appear to be open to question, it having been repeatedly held that a 
seizure by a State officer or even by an individual citizen is sufficient 
if the property was subject to seizure and the seizure is adopted by 
Federal officers. United States v. Two Automobiles and Five Cases 
of Whisky, 2 Fed. Rep. (2) 264; United States v. One Studebaker 
Seven-Passenger Sedan, 4 Fed. Rep. (2) 584; The Sagatind, 4 Fed. 
Rep. (2) 928. 

When a seizure is made under section 26 of the national prohibi- 
tion act, all expenses incident thereto are properly payable from 
the proceeds of the sale if sufficient. 2 Comp. Gen. 377; 4 id. 191; 
A-7510, January 24, 1925. Where the proceeds, from the sale of 
an automobile seized under the prohibition act, are insufficient to 
meet expenses unavoidably incurred in connection therewith, the 
deficit may be paid from the appropriation for enforcement of the 
prohibition laws. 3 Comp. Gen. 682; A-7835, March 2, 1925. 

The appropriations of the Bureau of Internal Revenue for the 
enforcement of the narcotic and national prohibition acts, are speci- 
fically made available for enforcement of the prohibition and nar- 
cotic acts and being thus restricted are not available for payment 
of expenses resulting from a seizure and sale under section 3450, 
Revised Statutes; 4 Comp. Gen. 594; A~-7510, January 24, 1925. 
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Section 3450, Revised Statutes, provides as follows: 


Whenever any goods or commodities for or in respect whereof any tax is or 
shall be imposed, or any materials, utensils, or vessels proper or intended to 
be made use of for or in the making of such goods or commodities are removed, 
or are deposited or concealed in any place, with intent to defraud the United 
States of such tax, or any part thereof, all such goods and commodities, and all 
such materials, utensils, and vessels, respectively, shall be forfeited; and in 
every such case all the casks, vessels, cases, or other packages whatsoever, 
containing, or which shall have contained, such goods or commodities, respec- 
tively, and every vessel, boat, cart, carriage, or other conveyance whatsoever, 
and all horses or other animals, and all things used in the removal or for the 
deposit or concealment thereof, respectively, shall be forfeited. * * * 


It will be noted that this section makes no provision for any 
expenses to be paid from the proceeds of the sale. Seizures there- 
under being made for violation of the internal revenue laws, the 
proceeds should be turned over to the collector of internal revenue 
to be deposited as internal revenue collections without any deduc- 
tions therefrom, pursuant to the act of May 27, 1908, as amended 
by the act of May 10, 1916, 39 Stat. 86, Sec. 1612, Internal Revenue 
Manual. 

Ordinarily when the Department of Justice, through the United 
States marshal, assumes control of a seized vehicle for purpose of 
forfeiture under section 3450, Revised Statutes, such control relates 
back to the date of the seizure by the State officers so as to obligate 
the appropriations of that department for any expenses in connec- 
tion with such seizure as may have been incurred in behalf of the 
Federal Government, such expenses, if any, to be payable from the 
appropriation for “ Salaries, fees, and expenses of marshals, United 
States Courts,” for the proper fiscal year. 4 Comp. Gen. 594. In 
the present case, however, prior to the action of the marshal in 
assuming jurisdiction over the vehicle in this case, the proceedings 
had been entirely under State law—the*sheriff acting, not in be- 
half of the United States, but entirely pursuant to his duty and 
authority as a State officer. The personal offenders were convicted 
and sentenced under the State law, and it appears the original seizure 
of the vehicle was with a view to forfeiture to the county under the 
State law. Therefore, it not appearing that any part of the stor- 
age charges incurred and paid by the sheriff was incident to or for 
the purpose of forfeiture to the United States, it must be held that 
said charges constitute expenses incurred by the State under State 
laws and which can not be assumed by the Federal Government. 

Answering your question specifically, the proceeds from the sale 
of the automobile seized, forfeited and sold under section 3450, 
Revised Statutes, are not available for the payment to the sheriff 
of the expenses of storing the car while in his official possession 
pending forfeiture proceedings under the State laws. 
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(A-14231) 


SEAMEN, DISABLED AMERICAN—MEDICAL TREATMENT 


Where an American consular officer contracted with a steamship company for 
the transportation to the United States of a disabled American seaman 
at a stipulated rate under the provisions of section 4578, Revised Statues, 
as amended, the payment of an additional allowance to the steamship 
company for medical treatment furnished said seaman by the ship's 
doctor is not authorized. 


Decision by Comptroller General McCarl, July 23, 1926: 

The Dollar Steamship Line applied April 19, 1926, for review 
of settlement No. 030550, dated March 29, 1926, wherein its claim in 
the amount of $69 for medical services rendered a destitute Ameri- 
can seaman during the period July 15 to 28, 1925, was disallowed. 

It appears that John Cunnard, wiper, United States Shipping 
Board steamship Liberator, operated by the Pioneer American Co., 
while at the port of Singapore on May 14, 1925, in cleaning out a 
bilge with his hands and throwing material in a bucket which he 
was holding splashed some of the refuse in his eyes, resulting in an 
infection preventing the performance of his duties. Upon the 
arrival of the vessel at Marseilles about July 15, 1925, Cunnard 
being incapacitated for further service was discharged before the 
American consul who entered into an agreement, consular form No. 
24, with the claimant for the transportation of the disabled seaman 
back to the United States on the steamship President Polk at a cost 
of $45, and payment in accordance with the agreement was made to 
claimant. ; 

The present claim amounting to $69 is for 23 eye treatments fur- 
nished by the ship’s doctor to the disabled seaman while on board 
the steamship President Polk during the return voyage. 

The rate of transportation of destitute American seamen from 
foreign ports to the United States is controlled by section 4578, 
Revised Statutes, as amended by section 9 of the act of June 26, 
1884, 23 Stat. 55, section 18 of the act of June 9, 1886, 24 Stat. 83, 
and the act of January 3, 1923, 42 Stat. 1072. The rate thus fixed, 
when the transportation is by steamship, is such rate as may be 
agreed upon between the consular officer and the master of the 
vessel, not in excess of two cents per mile. Compensation in addi- 
tion to the lowest passenger rate or two cents per mile or lower 
rate agreed upon is authorized in an amount which the Comptroller 
General of the United States may deem proper when owing to the 
illness or other disability the seaman requires and receives special 
care and attention on the voyage. 

The consular officer’s certificate in this case, given to the master 
of the vessel at the time the disabled seaman was accepted for 
transporting to the United States, showed the existence and nature 





DECISIONS OF THE COMPTROLLER GENERAL 69 


of the disability and it is not shown that the treatments furnished 
on board occasioned any additional expense to the vessel. Accord- 
ingly, it must be held that no allowance in addition to the agreed 
price for the passage is authorized. 

Upon review the disallowance is sustained. 


(A-14390) 


RETIREMENT. CIVILIAN—MIXED CLAIMS COMMISSION, UNITED 
STATES AND GERMANY 


Officers and employees under the United States Agency of the Mixed Claims 
Commission, United States and Germany, who entered service with the 
agency directly from positions under the classified civil service are sub- 
ject to the operations of the civil service retirement act and are entitled 
to its benefits. Adjustment in compensution of such officers and employees 
from the date of entrance into service with the agency should be made 
accordingly. 


Comptroller General McCarl to the Secretary of the Interior, July 23, 1926: 

Consideration has been given to your letter of May 17, 1926, re- 
questing decision whether the basic compensation of James M. Gray, 
John J. Edwards, and Harold H. Martin, employees under the 
United States Agency of the Mixed Claims Commission, United 
States and Germany, whose services in that capacity have been con- 
tinuous with services in positions under the classified civil service, 
are subject to retirement deductions under the provisions of the civil 
service retirement act. 

Mr. Gray resigned from a classified position under the Department 
of State March 14, 1925, and was appointed to a position under the 
United States Agency, Mixed Claims Commission, United States 
and Germany, March 15, 1925. Mr. Edwards resigned from a classi- 
fied position under the Department of State October 24, 1922, and 
was appointed to a position under the United States Agency of the 
same commission October 25, 1922. Mr. Martin resigned from a 
classified position under the Navy Department October 16, 1922, and 
was appointed to a position under the United States Agency of the 
same commission the same day. 

Article V of the agreement between the United States and Ger- 
many, dated August 10, 1922, 42 Stat. 2200, establishing a Mixed 
Claims Commission, provides that each Government shall pay its 
own expenses, including compensation of its own commissioner, 
agent, or counsel. Article VI of the same agreement provides that 
the two governments may designate their own agents and counsel 
who may present oral or written arguments to the commission. 
Article IV provides that the commission itself may appoint and 
employ necessary officers to assist in the performance of its duties. 
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There is a distinction between the officers and employees of the 
United States Agency of the commission and the officers and em- 
ployees of the commission. ‘The three persons in question are under- 
stood to be connected with the United States Agency of the com- 
mission in the capacity of attorneys or counsel. Their compensation 
is paid from appropriated funds. See act of September 22, 1922, 
42 Stat. 1051; Act of May 28, 1924, 43 Stat. 215; Act of February 
27, 1925, 48 Stat. 1023; and Act of April 29, 1926, 44 Stat. 339. The 
officers and employees of the United States Agency of the Mixed 
Claims Commission, United States and Germany, employed under 
authority of these appropriation acts (as distinguished from the 
officers and employees of the commission itself) are oflicers or em- 
ployees of the United States Government and are “ employees in the 
civil service of the United States not classified ” within the meaning 
of section 1, paragraph 2, of the retirement act, to whom the provi- 
sions of the retirement act could be extended by Executive order. 
They are not “in the classified civil service of the United States ” 
within the meaning of section 1, paragraph 1, of the retirement act. 
Therefore, the positions held by the employees may properly be con- 
sidered as in the unclassified Executive civil service of the United 
States. 

The three employees in question entered positions in the un- 
classified executive civil service of United States when appointed 
to positions under the United States Agency of the commission, 
directly from positions in the classified civil service without break 
in the continuity of employment. Under the administrative prac- 
tice based upon opinions of the Attorney General, 34 Op. Atty. 
Gen. 192, id, 334, these three employees, as well as all other officers 
and employees of the agency in the same status, remained subject 
to the operations of the retirement act and entitled to its benefits 
during their service with the agency. There appears no reason 
now to question the matter in view of the administrative practice 
under the opinions of the Attorney General and the provisions of 
section 3 (d), act of July 3, 1926, 44 Stat. 906, effective July 1, 1926, 
including within the scope of the retirement act “unclassified em- 
ployees transferred from classified positions.” 5 Comp. Gen. 254. 

Therefore, the basic salary of these employees was properly sub- 
ject to 2% per cent retirement deductions froin and after the date 
of their.entrance into service with the agency to and including 
June 30, 1926, and 314 per cent retirement deductions on and after 
July 1, 1926. If retirement deductions were not timely taken 
from the basic salary of such officers and employees during the pe- 
riod of their service under the agency, the aggregate amount thereof 
without interest should be deducted from the current salary of such 
officers and employees. 2 Comp. Gen. 506; decision of June 11, 
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1926, 5 Comp. Gen. 974. It would also appear a matter of course 
that any refunds because of death or separation from the service 
made at any time of amounts to the credit of these employees in 
the retirement fund should not include interest on the amount 
herein required to be deposited by the employees for the period 
prior to the return to the retirement fund of the amounts deposited 
by the employees. The amount of any refunds of retirement de- 
ductions made by the Commissioner of Pensions to the officers or 
employees on the basis of termination of their services from classi- 
fied positions held previous to entrance into service with the agency 
should be returned by the officers or employees to the retirement 
fund. 

Proper action will be taken in connection with the audit of ac- 
counts of the disbursing clerk of the Mixed Claims Commission, 
United States and Germany, to require compliance with this 
decision. 


(A-14959) 


RETIREMENT, CIVILIAN—RETENTION BEYOND AGE LIMIT 


When a civilian employee of the Government reaches the age of retirement, 
as provided in the act of May 22, 1920, 41 Stat. 614, without having been 
certified for retention as provided in section 6 of said act, there is an 
automatic separation from the service and there is no authority whereby 
the employee may thereafter be restored to a duty status and retained 
in the service. 

Comptroller General McCarl to the Secretary of the Treasury, July 23, 1926: 

I have your letter of June 24, 1926, requesting decision whether 
Benjamin Aarons may be restored to a duty status and continued in 
the service under circumstances as follows: 

Mr. Aarons was a storekeeper in the Customs Service. He was 
born August 5, 1855, and, therefore, reached retirement age August 
5, 1925. Through an administrative error, or erroneous assumption 
as to the date of his attaining retirement age, no administrative ac- 
tion relative to his retirement or retention in service beyond retire- 
ment age was taken until the error was discovered several months 
after August 5, 1925. When the error was discovered the employee's 
administrative superior reported the facts to the head of the de- 
partment with a recommendation that the employee be retained in 
the service and stated that “the services of the employee are especial- 
ly advantageous.” In the meantime, the employee was placed in the 
status of leave without pay on April 22, 1926. Under date of June 
3, 1926, the head of the department approved the recommendation of 
the subordinate and forwarded same to the Civil Service Commission 
requesting certification for continuance of the employee in the sery- 
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ice for a period of two years from August 5, 1925. The Civil Service 
Commission thereupon issued the usual certificate for retention effec- 
tive August 5, 1925. 

The question presented is whether under the certificate thus issued 
the employee may be restored to duty and continue in the service. 

Section 6 of the act of May 22, 1920, 41 Stat. 617, provides: 

That all employees to whom this Act applies shall, upon the expiration of 
ninety days next succeeding its passage, if of retirement age, or thereafter on 
arriving at retirement age as defined in section 1 hereof, be automatically 
separated from the service, and all salary, pay, or compensation shall cease 
from that date, and it shall be the duty of the head of each department, 
branch, or independent office of the Government to notify such employees under 
his direction of the date of such separation from the service at least sixty 
days in advance thereof: * * * Provided, That if within sixty days after 
the passage of this Act or not less than thirty days before the arrival of an 
employee at the age of retirement, the head of the department, branch, or in- 
dependent office of the Government in which he or she is employed certifies 
to the Civil Service Commission that by reason of his or her efficiency and will- 
ingness to remain in the civil service of the United States the continuance of 
such employee therein would be advantageous to the public service, such employee 
may be retained for a term not exceeding two years upon approval and certi- 
fication by the Civil Service Commission, * * *. 

It has been held that the failure of the head of the department 
to serve the 60 days’ notice of separation as directed by said section 
can not operate to continue an employee in the service or in a pay 
status beyond the age of retirement, since the provision specifically 
provides that the employee shall be automatically separated from 
the service and that all salary, pay, or compensation shall cease upon 
reaching the age of retirement. See 26 Comp. Dec. 1079. 

In decision of April 5, 1921, 26 Comp. Dec. 858, 861, the Comp- 
troller of the Treasury said that if employees were permitted to 
reach retirement age without the certification directed by the act, no 
authority was found by which this failure might be overcome. 

In Black on Interpretation of Laws, page 435, the general rule 
governing construction of provisos is stated to be as follows, citing 
United States v. Dickson, 15 Peters 141: 

Where the enacting clause is general in its language and objects, and a 
proviso is afterwards introduced, that proviso is construed strictly, and takes 
no case out of the enacting clause which does not fall fairly within its terms. 


In short, a proviso carries special exceptions only out of the enacting clause 
and those who set up any such exception, must establish it as being within the 


words as well as within the reason thereof. 

The enacting clause in the instant case provides that all employees 
to whom the act applies, on arriving at retirement age, shall be auto- 
matically separated from the service. The proviso excepts from the 
operation of said clause an employee with reference to whom the 
head of the department has certified to the Civil Service Commis- 
sion “not less than thirty days before the arrival” of the employee 
at the age of retirement “that by reason of his or her efficiency and 
willingness to remain in the civil service of the United States the 
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continuance of such employee therein would be advantageous to the 
public service.” Not only was there no such certification by the head 
of the department in this instance, but such action as was taken by 
the department concerned was not taken within the time specifically 
stipulated in the statute, to wit, “not less than thirty days before 
the arrival of an employee at the age of retirement.” Therefore, 
the proviso does not operate to take the case out of the enacting 
clause and it must be held the employee was automatically separated 
from the service on arriving at the age of retirement. 

The employee may retain the compensation heretofore received 
for service actually performed after arriving at retirement age on 
the ground that he was a de facto employee and the compensation 
paid was the reasonable value of his service. See 5 Comp. Gen. 570. 
But in answer to the specific question presented, I have to advise 


that the employee may not be restored to a duty status and retained 
in the service. 


(A-14526) 
TELEPHONES IN PRIVATE RESIDENCES 


The cost of telephone service installed in the residences of the superintendent 
and assistant superintendent of an Indian school for use in connection 
with the operation of the school may be paid from the tribal funds derived 
from the school activity. 


Decision by Comptroller General McCarl, July 26, 1926: 

George E. Peters, acting superintendent and special disbursing 
agent Indian Field Service, requested May-17, 1926, review of settle- 
ment No. C-36639-In, disallowing in his accounts credit in the sum 
of $9.50 representing payment from the appropriation “Indian 
moneys, proceeds of labor, Haskell Institute” for telephone service 
in the residences of the superintendent and assistant superintendent 
for the months of July and August, 1925. The disallowance was 
made because of the provisions of section 7 of the act of August 23, 
1912, 37 Stat. 414, which provides: 


That no money appropriated by this or any other Act shall be expended for 
telephone service installed in any private residence or private apartment or 
for tolls or other charges for telephone service from private residences or 
private apartments, except for long-distance telephone tolls required strictly 
for the public business, and so shown by vouchers duly sworn to and approved 
by the head of the department, division, bureau, or office in which the official 
using such telephone or incurring the expense of such tolls shall be employed. 


The language of the section quoted is plain and comprehensive and 
has been uniformly construed to prohibit the furnishing at public 
expense of telephone service in the home or quarters of a Govern- 
ment officer or employee. 19 Comp. Dec. 198, 202, 212, and 350; 21 
id. 248; 22 id. 602; 4 Comp. Gen. 19, 891; 5 dd. 437. 
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In his request for review the superintendent cites Indian Office 
Circular Letter No. 706, dated December 14, 1912, as authority for 
payment of rental of the telephones in question. This circular pro- 
vides in part as follows: 

* * * you are directed to cause to be immediately discontinued such 
service in any instance under your jurisdiction, unless in any case it shall 
be desired to maintain a telephone from “Indian moneys, proceeds of labor” 
where the latter are available. The office will be unable to approve any pay- 
ment for such purpose from an appropriation subsequent to the passage of 
August 23, 1912. 

The authority for the use of moneys from the trust fund involved 
appears in the act of March 2, 1887, 24 Stat. 463, wherein it is 
provided : 

That the Secretary of the Interior is hereby authorized to use the money 
which has been or may hereafter be covered into the Treasury under the pro- 
visions of the act approved March third, eighteen hundred and eighty-three, 
and which is carried on the books of that department under the caption of 
“Indian moneys, proceeds of labor,” for the benefit of the several tribes on 
whose account said money was covered in, in such way and for such purposes 
as in his discretion he may think best, and shall make annually a detailed 
report thereof to Congress. 

With reference to this provision it was held that the authority to 
use moneys of the trust fund in question was in the discretion of the 
Secretary of the Interior, the expenditure of such money not being 
specifically defined beyond that it must be for the benefit of the 
particular tribe to whom it belongs. 17 Comp. Dec. 995. However, 
by section 27 of the act of May 18, 1916, 39 Stat. 158, in which the 
Secretary of the Interior was directed to submit through the Sec- 
retary of the Treasury annual estimates of receipts and expendi- 
tures of Indian tribal funds beginning with the first Monday in 
December, 1917, it was provided: 

* * * That thereafter no money shall be expended from Indian tribal 
funds without specific appropriation by Congress except as follows: Equaliza- 
tion of allotments, education of Indian children in accordance with existing 
law, per capita and other payments, all of which are hereby continued in full 


force and effect: * * *. 

The effect of this provision was to curtail the discretionary power 
of the Secretary of the Interior to the extent that unless the moneys 
belonging to Indian tribes are specifically appropriated by the Con- 
gress for the purpose, they may not be used except as stated in the 
above quotation. In this respect, the Indian tribal funds have been 
placed in the same status as public funds. Decision of May 1, 1925, 
A-9406. Hence, Indian tribal funds carried as “ Indian moneys, 
proceeds of labor” may not be used to pay for the service of tele- 
phones installed in any private residence or private apartment unless 
specifically authorized by law. It appears, however, that the funds 
used in this instance were derived from a school activity as distin- 
guished from a tribal activity, and as the expenditure was in con 
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nection with the operation of the school from which the fund was 
derived, credit for the expenditure is authorized. See in this con- 
nection act of May 10, 1926, 44 Stat. 453. 

Upon review a difference of $9.50 is certified for credit in the 
disbursing officer’s accounts. 


(A-14366) 


WAR-RISK INSURANCE—DEDUCTION OF PREMIUMS FROM 
ARREARS OF SERVICE PAY 


The amount of retainer pay due a member of the Naval Reserve Force at the 
date of his death is not available to pay premiums to prevent the lapsing 
of a war-risk insurance policy for nonpayment of such premiums. 

The amount of arrears of pay due a commissioned officer of the Navy at the 
date of his release from active service to the Naval Reserve Force, for 
which the officer had filed claim prior to his death and which had been 
paid to his personal representative subsequent to his death, may not be 
considered as having been available to prevent the lapsing of a war-risk 
insurance policy for nonpayment of premiums becoming due subsequent 
to his release from active service. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 27, 1926: 
Consideration has been given to your letter of May 10, 1926, re- 
questing decision whether the war-risk insurance policy issued to En- 


sign Shirley S. Bruce, deceased, lapsed for nonpayment of premiums 
under the provisions of the regulations of the Bureau of War Risk 
Insurance in force at the time. 

You state the facts as follows: 


The deceased entered the naval service on December 12, 1917, and on Janu- 
ary 10, 1918, applied for $10,000 insurance. At this time he was a coxswain, 
U. S. Navy. He was appointed ensign on December 31, 1918, and on March 25, 
1919, was put on an inactive duty status with the Reserve. The Navy Depart- 
ment has reported that subsequent to Ensign Bruce’s appointment as an ensign 
on December 31, 1918, premiums were deducted for-his insurance through the 
month of March, 1919, in which month he was, as herein stated, placed on 
an inactive duty status with the Reserve. There is no record of any premium 
payment for insurance after the furlough to the Reserve with the exception 
of one premium paid on April 2, 1919. A great deal of evidence has been pre- 
sented to show that there were in fact other payments but a complete aifd ex- 
haustive search of the records in this bureau, together with available reports 
from the Navy Department, fails to substantiate this contention. 

Ensign Bruce died on January 27, 1920. as the result of an accident in this 
city while coasting. At the time of death there was due from the Navy De- 
parement a sum reported to amount to $53.20 for back pay and $12 retainer 
pay. Naval Reserve Force, a total amount of $65.20. 

Under your decisions of which there have been severa! relating to retainer 
pay, it seems clear that the $12 representing such retainer pay in the present 
case could not be applied to prevent the lapse of the insurance. The rulings of 
your office relative to the nature of this retainer pay received further support 
from the dicision of the District Court, Northern District of Ohio, July 3, 1923, 
in the case of Crawford v. United States, 291 Fed. 901. 

While this disposes of the $12 item there is a question as to whether the 
$538.50 may be applied to prevent the lapse of this insurance. The reason for 
the insured’s failure to collect the $53.20 prior to discharge is explained in the 
following memorandum from the Navy Department, 
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“2. The above mentioned officer, after his discharge from the service. filed a 
claim with the Auditor for the Navy to recover money which had been de- 
ducted from his pay because of a war-risk allotment which was not paid. In 
February 1920 the auditor allowed this claim for $53.20 and a warrant for 
that amount, Number 14,208 dated 19 February 1920, was issued. The records 
of the Treasury Department show that this warrant was paid 30 June 1920 to 
Clinton S. Hutchinson who signed his name ‘Administrator for Shirley 8S. 
Bruce, Ensign, U. 8. N. R. F.’” 


Section 404 of the war risk insurance act of October 6, 1917, 40 
Stat. 410, provided that the time and method of payment of insurance 
premiums should be prescribed by regulations. 

The regulations of the Bureau of War Risk Insurance in force at 
the time in question appear in decision of September 30, 1922, 2 
Comp. Gen. 249-250, and are quoted as follows: 


Bulletin No. 1, issued by the director under date of October 15, 1917, pub- 
lished the terms and conditions of the statutory insurance contract in accord- 
ance with the provisions of section 402. That bulletin provides: 

“Premiums shall be paid monthly on or before the last day of each calendar 
month and will, unless the insured otherwise elects in writing, be deducted 
from any pay due him/her from the United States or deposit by him/her with 
the United States, and, if so to be deducted, a premium when due will be 
treated as paid, whether or not such deduction is in fact made, if upon the due 
date the United States owes him/her on account of pay or deposit an amount 
sufficient to provide the premium, provided that the premium may be paid 
within 31 days after the expiration of the month, during which period of grace 
the insurance shall remain in full force. If any premiums be not paid, either 
in cash or by deduction as herein provided when due or within the days of 
grace, this insurance shall immediately term!nate, but may be reinstated 
within six months upon compliance with the terms and conditions specified 
in the regulations of the bureau.” 

Treasury Decision No. 33, W. R., dated September 20, 1918, promulgated 
regulations to govern lapsation or other termination of war-risk insurance, 
as follows: 

“ (1) The insurance granted under Article IV of the war risk insurance act 
will not be permitted to lapse for nonpayment of premiums while the insured 
is in the active military or naval service, and premiums, therefore, are au- 
thorized to be deducted from the insured’s pay or deposit. 


* * * od * * a 


“ (2) The said insurance shall lapse and terminate if, at the expiration of a 
period of 31 days after the insured leaves the active military or naval service 
for reasons other than stated in section 29 of the war risk insurance act 
(enemy alien, conscientious objector, deserter, etc.), the whole or any part of 
any premiums which were in arrears at the time of his so leaving the service 
remains unpaid, or if at any time after so leaving the service the whole or any 
part® of any premium thereafter accruing is not paid promptly when due or 
within 31 days thereafter.” 

It has been definitely held that retainer pay received as a member 
of the Naval Reserve Force is not “ pay ” within the meaning of the 
regulations above quoted from which war risk insurance premiums 
were deductible. Crawford v. United States, 291 Fed. Rep. 901; 
Sawyer v. United States, 10 Fed. Rep. (2d) 416. 

The facts as stated disclose no authorization or allotment for 
deduction of insurance premiums from the pay of the insured as a 
commissioned officer. It has been held that the authorization or 


allotment given for the deduction of premiums from enlisted pay 
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does not carry authorization for deduction thereof from pay as a 
commissioned officer. 2 Comp. Gen. 249, 251, and decision of De- 
cember 5, 1923, A. D. 7875. 

The facts disclose that there was due the insured at date of his 
death, January 27, 1920, arrears of pay as a commissioned officer of 
the Navy amounting to $53.20, which, it is understood, would have 
been sufficient to pay premiums due between the date of last payment 
of premium and the date of death. Any authorization or allotment 
of pay to cover insurance premiums that may have been executed 
by the officer automatically terminated with his final separation from 
active naval service. The authorization or allotment system was a 
medium adopted for the convenience of the service personnel to 
cover premiums due during actual period of active service and was 
not operative for periods subsequent to final separation from active 
service. It is shown in this case that all premiums due during 
period of active service were paid by deduction from pay or other- 
wise. Therefore, any arrears of pay due at date of final release 
from active service was not available to pay insurance premiums 
thereafter due in the absence of a specific authorization. 2 Comp. 
Gen. 249. See also generally 4 Comp. Gen. 36; id. 155; id. 691; 5 
id. 208. The facts in the case of Mortex v. United States, 297 Fed. 
Rep. 485, from which you quote at length, apparently with an inten- 
tion to show the attitude of the court with respect to the availability 
of arrears of pay for payment of insurance premiums, disclose that 
the insured died during active military service. Under the regula- 
tions above quoted, there would be involved an entirely different 
question than that here presented. Furthermore, you state as a 
fact that the opinion of the court was later materially modified and 
the judgment rendered on the basis that the insured had died during 
active military service. In view thereof, the opinion as reported is 
of no value as a precedent in connection with the present case. 

There is also for consideration in the present case that subsequent 
to final release from active service and prior to the date of his 
death, and while insurance premiums were in arrears, the insured 
filed a claim in the office of the Auditor for the Navy Department for 
the arrears of pay due him. This was an aflirmative act showing 
conclusively that there was no intent on his part to have the Gov- 
ernment apply the amount of the arrears of pay to payment of in- 
surance premiums. The amount was paid to his personal represen- 
tative, apparently without protest, subsequent to his death, which 
was an indication that the interested parties did not understand 
that the amount due from the Government should have been applied 
as insurance premiums, 
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You are advised, therefore, that the facts as reported show beyond 
a reasonable doubt that the policy of insurance issued to Shirley S. 
Bruce, lapsed for nonpayment of premiums, in view of which pay- 
ments thereunder are not authorized. 


(A-—14820) 


EMPLOYEES’ COMPENSATION COMMISSION—WIVES AS NURSES— 
MEDICAL TREATMENT FURNISHED BY ARMY HOSPITALS 


Under the provisions of the employees’ compensation act, the general rule is 
that the Government will not reimburse a wife for nursing her husband 
who is a beneficiary under the act, but exception may be recognized where 
the wife was qualified and gainfully employed as a nurse outside the home 
and terminated her outside employment in order to nurse her husband. 

Under the provisions of section 9 of the employees’ compensation act, us 
amended by the act of June 26, 1926, 44 Stat. 772, Army hospitals and 
dispensaries are not entitled to reimbursement for the cost of medical 
and hospital treatment furnished beneficiaries under the act. 


Decision by Comptroller General McCarl, July 27, 1926: 

Review has been requested of settlement C-38176—Ms, suspending 
in the accounts of A. H. Gardes, former disbursing clerk United 
States Employees’ Compensation Commission, for the quarter ended 
September 30, 1925, credit for payments made to Louise Waldstein 


for nursing her husband, Ottokar Waldstein, and to Mrs. John W. 
Lytle, for nursing her husband, John W. Lytle, both of the patients 
being beneficiaries of the commission, and payments to Army hos- 
pitals and dispensaries for medical and hospital services furnished 
beneficiaries of the commission. 

In support of the payments made for nursing service to the wives 
of the two beneficiaries, it is now stated as follows: 
Voucher No. 9439—Louise Waldstein $60.00 


Mrs. Waldstein is the wife of the claimant, Ottokar Waldstein. It is 
noted you state: “If Louise Waldstein is the wife of Ottokar Waldstein, it 
would appear to be her primary duty to care for her husband and any pay- 
ment therefor by the Government would be in the nature of additional compen- 
sation, in excess of the maximum allowed by the compensation act and not 
authorized.” The commission has always kept this principle in mind and in 
numerous cases, where request has been made by the wife for payment of 
nursing services, such requests have been uniformly denied. However, in a 
few exceptional cases, of which this is one, an award for nursing services has 
been made as a part of medical service authorized under section 9 of the com- 
pensation act. 

The facts in this particular case are as follows: Due to the injury received 
Mr. Waldstein is completely paralyzed and has to have constant attention. 
Mrs. Waldstein was a trained nurse and wis gainfully employed in that 
eapacity which she gave up. If the present arrangement could not be con- 
tinued Mrs. Waldstein would have to return to her occupation for financial 
reasons and the commission would have to hospitalize Mr. Waldstein in a 
designated hospital in El Paso, where the rate charged the Government would 
be, at least, $4 per day. The case had been previously handled in this way. 
There is no Government hospital in this locality which is available to the 
commission for the hospitalization of such cases. Further, the case since the 
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beginning has been under the supervision of the medical officer in charge 
of the Public Health Service at El Paso, whose assistant, Dr. Robert Irving 
MeNeil, A. A. Surgeon, regularly visits the patient at his home. The present 
arranzement was recommended by the medical officer in charge. 

In a report to the commission, Doctor McNeil stated: “It is certain that an 
assignment to a hospital would have an untoward psychic effect upon the 
patient.” The medical officer in charge in forwarding Doctor McNeil’s report 
stated: “I firmly believe that hospitalization is contra-indicated in this case.” 

In view of all the facts as stated above the commission therefore considered, 
as recommended by the Public Health Service, that the present arrangement 
was the most economical one for the Government, having in mind also the 
interests of the patient from a medical standpoint. 


Vouchers Nos. 9382—Mrs. John W. Lytle 2. 00 
9503—Mrs. John W. Lytle . 00 
. 00 


The facts in this case are as follows: Mr. Lytle was practically blind as a 
result of his injury, had been operated upon, and was being hospitalized at the 
Hotel Dieu (Sisters’ Hospital), the designated hospital at El Paso, where the 
rate was $25 per week. The case was in charge of Dr. John W. Tappan, the 
medical officer in charge, U. 8. Public Health Service Relief Station at El Paso, 
Tex. Dr. Tappan reported that it was absolutely necessary for the beneficiary 
to have constant attendance, being unable to dress, feed, or help himself. 

Doctor Tappan stated that Mrs. Lytle, the wife of the claimant, had been 
helping to support the family by outside nursing and that she would be com- 
petent to nurse Mr. Lytle at home. She could not do this, however, unless she 
received some payment from the commission for services rendered as nurse, as 
she would have to give up her gainful employment outside. Doctor Tappan 
recommended that she be paid $2 per day for her services as nurse. This would 
relieve the Government of the difference between $25 per week, being paid for 
his hospitalization, and the $2 per day rate. This was considered a more 
economical arrangement, and upon the recommendation of Doctor Tappan the 
commission authorized the payment of nursing services to Mrs. Lytle under 
section 9 of the compensation act. 

Necessary private nursing service is authorized as incident to ap- 
proved medical treatment under the terms of section 9 of the em- 
ployees’ compensation act of September 7, 1916, 39 Stat. 743, and as 
amended by the act of June 26, 1926, 44 Stat. 772. The Government 
will not generally reimburse a wife for performance of the ordinary 
and usual duties incident to the home, on behalf of her husband who 
is a beneficiary of, or employee under, the Government. Payment 
to the wife under such circumstances would be tantamount to pay- 
ment to the beneficiary or employee of an additional amount not 
authorized by law. Accordingly, the general rule under the pro- 
visions of the employees’ compensation act ‘must be that a wife will 
not be reimbursed for nursing her husband who is a beneficiary under 
the act. 

Exceptions to the general rule thus stated may be recognized in 
particular cases where the wife is qualified and gainfully employed 
as nurse outside the home and terminates her outside employment in 
order to care for her husband. In such cases there would be no 
sound reason for refusing to employ the services of the wife as nurse 
rather than another. A full statement of the facts should be sub- 


mitted to this office with the accounts of the disbursing clerk in 
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support of any payments made to the wife of a beneficiary for nurs- 
ing service furnished the beneficiary. The facts as reported in the 
commission’s letter quoted above would seem to bring the two cases 
here involved within the exception herein recognized, in view of 
which credit for the payments for nursing services will now be 
allowed. 

It appears that the payments to Army hospitals and dispensaries 
for medical and hospital treatment furnished beneficiaries of the 
Employees’ Compensation Commission have been made by the com- 
mission under provisions of section 9 of the employees’ compensation 
act as originally enacted on the basis of a settlement made by the 
Auditor for the State and Other Departments, dated May 25, 1917. 
The matter had previously been submitted by the Secretary of War 
to the Comptroller of the Treasury who denied jurisdiction under 
date of April 20, 1917, unless and until submitted by the auditor for 
an original construction of the statute in connection with the pro- 
posed adjustment of appropriations, but this the auditor apparently 
failed to do. Hence, the legality of payments to Army hospitals 
and dispensaries under the statute has never been authoritatively 
decided by the Comptroller of the Treasury or this office. Similar 
services have been required to be performed free of charge by other 
governmental hospitals and institutions and United States medical 
officers under the provisions of section 9 of the original statute. 
Hospital of the Panama Canal, 23 Comp. Dec. 776; St. Elizabeths 
Hospital, Decision of June 9, 1919; 89 MS. Comp. Dec. 1555; Vet- 
erans’ Bureau Hospitals, 2 Comp. Gen. 320; United States Medical 
Officers, 26 Comp. Dec. 940; 27 id. 545; 5 Comp. Gen. 206. 

There would appear to have been no good reason for applying any 
different rule to medical and hospital services furnished beneficiaries 
of the Employees’ Compensation Commission by Army hospitals 
and dispensaries. There is now for consideration in connection with 
this question the provisions of section 9 of the employees’ compen- 
sation act as amended by the act of June 26, 1926, 44 Stat. 772, as 
follows: 


That for any injury sustained by an employee while in the performance of 
duty, whether or not disability has arisen, the United States shall furnish to 
the employee all services, appliances, and supplies prescribed or recommended 
by duly qualified physicians which, in the opinion of the commission, are 
likely to cure or to give relief or to reduce the degree or the period of dis- 
ability or to aid in lessening the amount of the monthly compensation. Such 
services, appliances, and supplies shall be furnished by or upon the order of 
United States medical officers and hospitals, but where this is not practicable 
they shall be furnished by or upon the order of private physicians and hos- 
pitals designated or approved by the commission. For the securing of such . 
services, appliances, and supplies, the employee may be furnished transporta- 
tion, and may be paid all expenses incident to the securing of such services, 
appliances, and supplies, which, in the opinion of the commission, are necessary 
and reasonable. All such expenses when authorized or approved by the com- 
mission shall be paid from the employees’ compensation fund. Any award 
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heretofore made by the commission on account of expenses incurred under 
section 9 of the act of September 7, 1916, prior to the passage of this act, 
shall be valid, if such award would be valid if made on account of expenses 
incurred under this section after the passage of this act. 

It will be noted, that, as under the original statute, the services 
under the amended section are to be furnished primarily through 
governmental agencies, and if not practicable then through private 
agencies. There has been made no provision for reimbursing United 
States medical officers and hospitals from the employees’ compensa- 
tion fund for cost of services, supplies, and appliances furnished 
beneficiaries of the commission. It is but reasonable to assume that 
the sentence “All such expenses when authorized or approved by 
the commission shall be paid from the employees’ compensation 
fund” refers only to the “expenses” mentioned in the sentence 
immediately preceding, that is, expenses incurred by the employees 
“incident to the securing of such services, appliances, and supplies, 
which, in the opinion of the commission, are necessary and reason- 
able.” 

In view of the long-established practice based on the action of the 
auditor of reimbursing Army hospitals and dispensaries for treat: 
ment furnished beneficiaries of the commission, credit will be allowed 
in the accounts here considered and payments heretofore made for 
similar services will not be disturbed if otherwise correct. 


Credit will not be allowed for payments hereafter made to Army 
hospitals and dispensaries as reimbursement for cost of services, 
appliances and supplies furnished beneficiaries under the employees’ 
compensation act. 


(A-15078) » 
DEPARTMENTS, EXECUTIVE—SERVICES BETWEEN 


Where the performance of services by one establishment of the Government 
for another establishment does not involve the incurring of any extra 
expense or the increasing of the regular force and equipment, there is no 
basis for charging the appropriation of the establishment receiving the 
benefit of such services. 


Comptroller General McCarl to the Secretary of the Interior, July 27, 1926: 

I have your submission of July 13, 1926, requesting my decision 
upon a matter stated in letter of the Commissioner, Bureau of Pen- 
sions, dated July 8, 1926, as follows: 


I am in receipt of a letter from Hon. William M. Steuart, Director of the 
Census, under date of July 6, 1926, as follows: 

“In compliance with your request of the 3rd instant, the Bureau of the 
Census will arrange to punch the cards and make the necessary tabulation 
for the 12,500 annuitants on the roll. 

“In this connection I think it would be proper for me to call attention to 
the fact that the preparation of the tabulation necessary to the proper admin- 
istration of the retirement act of May 22, 1920, is costing the Bureau of the 
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Census about $200 per year. While this is a comparatively small amount, the 
tabulation has now been made by the bureau for more than four years, the 
total cost amounting to approximately $800. Is it possible to make some 
arrangement whereby proper financial credit could be given the Bureau of the 
Census for this work, if it is, as I presume, to be done always in the bureau? 
The work will necessarily increase as the number of annuitants increases.” 

In explanation of Mr. Steuart’s suggestion that the Bureau of the Census 
be reimbursed on account of certain work done by that bureau in connection 
with the tabulation of statistics used as a part of the commissioner’s annual 
report, I beg leave to make the following statement: 

It has been the custom each year to request the Bureau of the Census to 
make this tabulation, and heretofore it has been acquiesced in by the Director 
of the Census as a matter of courtesy, and up to the present time no intima- 
tion has been made that that bureau expected reimbursement on account of the 
work. However, since the work performed by that bureau is of value to this 
bureau in the matter of compiling the annual reports, I recommend that, if 
possible, provision be made for reimbursing the Bureau of the Census in the 
sum of at least $200 for the work being done this fiscal year. I am in doubt 
as to whether any arrangement can be made under which reimbursement may 
be made for work done in connection with previous fiscal years. 

If it is a fact, and can be established, that the tabulation work 
referred to imposes an additional burden on the appropriations of 
the Bureau of the Census—that is to say, if the doing of said work 
causes said bureau to make expenditures which otherwise would not 
be made from its appropriations—then reimbursement from the 
appropriations for the administration of the retirement act to the 
amount of such additional expenditures is authorized. The matter 
as presented, however, does not show that the Bureau of the Census 
has to incur extra expenses in performing the services in question. 
It is not shown that additional employees have to be engaged for 
the punching of the cards and making the tabulations for the Bu- 
reau of Pensions or that any other expenses are incurred because of 
this work that would not otherwise be incurred. Neither the value 
of the work to the Bureau of Pensions as determined by what it 
would cost to have said work done by a commercial establishment 
or otherwise, nor the cost of the work considered as a proportion- 
ate part of the entire work of a similar class performed by the Bu- 
reau of the Census, constitutes a proper basis for an adjustment of 
the appropriations. 

If it is found to the best interests of the Government to have the 
Bureau of the Census perform this work, and that bureau has the 
necessary facilities, machinery, and personnel to perform it without 
increasing its regular force or equipment and consequently without 
incurring expenses in addition to those otherwise necessary and 
provided for in its appropriations, no reason appears why such pro- 
cedure should not be followed without any reimbursement or adjust- 
ment of appropriations on account thereof. 

You are accordingly advised that upon the facts as presented re- 
imbursement to the Bureau of the Census for services as herein 
discussed from the appropriations made for the Bureau of Pensions 
is not authorized 
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CONTRACTS—PARTIAL PAYMENTS 


Where a contract for the delivery of certain boiler pumps to the Government 
within a stipulated period provided that acceptance thereof would be 
based upon a test carried out after the pumps had been installed and 
under actual working conditions and that payment would be made only 
upon satisfactory completion of the acceptance test, a partial payment 
may not be made to the contractor before the completion of such test, 
notwithstanding the test will be delayed for some months due to the 
failure of the contractor to muke delivery in accordance with the con- 
tract before the boiler plant was shut down for the usual summer over- 
hauling. 


Comptroller General McCarl to the Director of Public Buildings and Public 
Parks of the National Capital, July 28, 1926: 


I have your letter of July 2, 1926, as follows: 


This oflice under date of March 27, 1926, ordered from the Dayton-Dowd 
Company, Quincy, Illinois, two centrifugal turbine-driven boiler feed pumps, 
for use in the boiler plant at 19th and B Streets, NW., Washington, D. C., in 
accordance with the specifications attached hereto, for $3,098. Shipment of 
these pumps was to be made in 40 days from the date of the order, so that they 
might be received and tested before the boiler plant was shut down at the end 
of the heating season. Acceptance of the pumps was to be based upon this 
test (see par. 6 of the specifications), and payment was to be made upon the 
satisfactory completion of the acceptance test (par. 7, specifications). 

Due to the special nature of the job, the contractor was unable to ship the 
pumps within the agreed time, and they were not received in Washington until 
June 7, 1926. As the boiler plant was shut down on May 30, 1926, for the usual 
summer overhaul, it will not be possible, without undue ex »ense, to make the 
acceptance test until the beginning of the next heating season, or about Sep- 
tember 15, 1926. 

In view of these circumstances, which were not foreseen when the order was 
placed, and of the fact that complete delivery of the pumps has been effected, 
the contractor has requested that a partial payment of $2,000 on the order be 
made now, the remainder to be paid upon completion of the acceptance test. 
A decision is requested as to whether advance payment of $2,000 would be 
authorized. It is believed that the amount proposed to be retained, $1,008, 
would be ample to cover the cost of any changes in the installation that the ac- 
ceptance test may show to be necessary. 


The contract provides that the acceptance of the units is to be 
based upon a test after the installation of the pumps under actual 
working conditions and that payment therefor was to be made only 
upon satisfactory completion of the acceptance test. In other words, 
the acceptance test, by express agreement of the parties, is made a 
condition precedent to the payment for the pumps. It also appears 
that the delay of about 30 days in delivery, which necessitated a de- 
lay of over three months in the acceptance test, was not due to any 
cause for which the Government was responsible. In other words, 
the situation is one of the contractor’s own making and it must bear 
the consequences of its failure to effect delivery within the time 
agreed upon. The facts in this case clearly distinguish it from the 
case under consideration in 15 Comp. Dec. 74. 

The-question submitted is answered in the negative. 
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CONTRACTS, SUPPLEMENTAL—EMPLOYMENT OF PERSONAL 
SERVICES 


The engagement by contract and payment out of a general or lump-sum appro- 
priation, of professional or technical services for which a department 
of the Government is established to furnish and which is specifically 
provided for by definite appropriation, is substantially the employment 
of such additional services in the executive department of the Govern- 
ment as would tend to evade the statutory limitations upon the employ- 
ment of personal services. 

The mere fact that the old data for designs of bridges furnished for a stipulated 
compensation in accordance with a contractual agreement entered into 

after compliance with section 3709, Revised Statutes, could be used by 

the contractors, constitutes no reason for the entering into of a sup- 
plemental agreement without compliance with the provisions of said 
section for new designs to meet changed requirements. However, in 
view of the reported necessity for such services, the rendition and pay- 
ment therefor, all with the apparent tacit approval of the Congress, 

credit for the payments made will be allowed in this instance as upon a 

quantum meruit basis. 


Decision by Comptroller General McCarl, July 30, 1926: 

carl I. Brown, colonel, Corps of Engineers, requested October 
28, 1924, review of settlement No. M-8997-W, dated August 14, 
1924, disallowing credit for $20,000 paid by him to Harrington, 
Howard and Ash, under contract dated July 2, 1923, for the prepa- 
ration of designs, plans and specifications for four bridges over 
the Chesapeake and Delaware Canal. In considering the matters 
involved, review of March 18, 1925, A-6691, questions bearing upon 
this expenditure were discussed and objection expressed to the pro- 
curement of the service engaged and the method employed, and it 
was therein stated that a review of the disallowance would be de- 
ferred until the data therein outlined had been submitted. 

There has now been submitted a statement, supplemented by the 
Chief of Engineers, explaining the procuring of the services in 
question. 

The item of $20,000, involved in the disallowance, was paid 
under contract of July 2, 1923, which purports to be supplemental 
to a contract of April 21, 1922, providing for compensation of 
$40,000, for like services for the projects then contemplated, and 
the objection taken to the service for which the payment of $20,000 
was made relates to (1) the propriety of engaging such services 
under existing statutes, which also covers the contract of April 
21, 1922, and (2) the manner of engaging the additional service 
under the so-called supplemental contract. 

As to the first question, the explanatory statements submitted are 
in accord that the Engineer Office had no qualified talent avail- 
able for designing the bridges across the Chesapeake and Delaware 
Canal, and accordingly it was necessary to employ experts out- 
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side the Government service, the Chief of Engineers stating as to 
this fact, that: 


17. Colonel Brown’s letter of April 4, 1925, quite fully explains why it was 
necessary in this case to employ competent consulting engineers. This is not 
considered as employing private individuals “to perform the duties of the 
Jovernment officers and employees officially engaged on river and harbor work.” 
The number of Engineer officers authorized by Congress to perform all classes 
of work, including command of Engineer regiments and of other strictly mili- 
tary duty, as well as river and harbor work, is about 500. The number of men 
engaged on river and harbor work under the supervision of the Chief of Engi- 
neers varies from about 20,000 to 30,000. Nothing has ever occurred yet to 
indicate that Congress would consider favorably a recommendation to so in- 
crease the Corps of Engineers as to make the employment of civil assistants 
unnecessary for the proper handling of this large force. If, therefore, em- 
ployees are to be hired from civil life, it appears better in such a case as this 
to employ men who make a specialty of the design of bridges rather than 
delegate this work to the regular employees who are not qualified by education 
or experience to make such a design. <A force very probably could be organized 
from among the regular employees of the department that, in the course of 
time and at a high cost to the Government for the design work, could turn 
out plans for a large drawbridge, but as this department very rarely has oc- 
easion to build such bridges, no officer of the corps has had actual experience 
in the design of such bridges nor, so far as is known, has any employee of 
the department ever designed such a bridge. The experts employed, on the con- 
trary, are engaged in this work all of the time. It is a general rule that in- 
experienced designers work into their designs features which greatly add to the 
cost of construction, and it is not believed that a large bascule bridge, designed 
by an inexperienced force, would be any exception to the general rule. 

18. So far as employing experts is concerned, it may be observed that the 
Attorney’s General’s Department and other departments of the Government— 
when they have specially complicated questions—employ attorneys who make a 
practice of that particular class of work; also surgeons in private practice— 
when a specially difficult operation is to be performed—generally refer their 
patient to a specialist. 

19. Another Engineer officer is, to the knowledge of this office, engaged at 
the present time in endeavoring to secure the services of an expert consultant 
for a bridge which he will soon have to build. This officer has been in cor- 
respondence with Mr. R. S. Buck, of New York, who is a bridge engineer of 
national reputation. He has been engaged in bridge design and construction 
for many years. He was the chief engineer in charge of the design and con- 
struction of the Manhattan and Queensboro Bridges across the East River at 
New York. These are two of the largest bridges in the world. In a letter to 
the Engineer officer referred to, Mr. Buck states: “I inclose herewith copy of 
statement of my professional experience made out some time ago, which will 
probably serve your purpose. You will see from this that I can not qualify as 
a specialist either in reinforced concrete or bascule bridge design and construe- 
tion.” This indicates that even a bridge engineer who has been in charge of 
the design and construction of such monumental bridges as those across the 
East River in New York hesitates to undertake the design of a bascule bridge 
which is a type different from those upon which he has been engaged. 


Regarding the reference to employment of experts by the Attor- 
ney General and departments of the Government, it is sufficient to 
direct attention to the fact that in all such cases, including as well 
the Supervising Architect’s Office, specific authority has been given 
in the acts relating to those activities. 

The act 0 March 2, 1919, 40 Stat. 1277, providing for the inland 
water way from Delaware River to Chesapeake Bay, Delaware and 
Maryland, does not provide specifically for the employment of 
expert services, but instead the appropriation, which is for the pur- 
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chase of the existing canal and improvement thereof to a depth of 
twelve feet, is to be expended under the direction of the Secretary 
of War and the supervision of the Chief of Engineers. Under the 
rules of statutory construction, there being an appropriation for the 
Engineer Office for the employment of services of the character of 
engineers and other technical and civilian employees, the use of a 
more general appropriation is not available to, in effect, supplement 
the more specific appropriation. 16 Comp. Dec. 119 and cases cited. 
The use of an appropriation to best advantage is proper but the use 
must be within what Congress authorized by the appropriation and 
must not transgress the general restrictions placed by Congress upon 
the use of appropriations. 

The Office of Chief of Engineers has available engineer officers of 
the Army. and, in addition, it is provided in the acts of each year 
substantially as worded in the act of March 1, 1919, 40 Stat. 1239, 
as follows: 

The services of skilled draftsmen, civil engineers, and such other services as 
the Secretary of War may deem necessary, may be employed only in the office 
of the Chief of Engineers, to carry into effect the various appropriations for 
rivers and harbors, fortifications, and surveys and preparation for and the 
consideration of river and harbor estimates and bills, to be paid from such 
appropriations: Provided, * * * the Secretary of War shall each year, in 


the annual estimates, report to Congress the number of persons so employed, 
their duties, and the amount paid to each. 


In the case of the employment of Hugh L. Cooper and Company 
for engineering services in connection with the construction of Wil- 
son Dam, decision of November 23, 1922, 15 MS. Comp. Gen. 987, 
it was said: 


* * * Officers and employees may not ordinarily employ others to perform 


their duties, or use a construction appropriation to employ contract personnel 
in lieu of or in addition to official personnel, the means of employment of which 
is otherwise available. 

In the present case the engagement by contract and payment out 
of a general or lump-sum appropriation of such services for which 
the Engineer Office is established to furnish, and which are specifi- 
cally provided for by definite appropriation, is substantially the em- 
ployment of such service in the executive department of the Govern- 
ment and would tend to evade the statutory limitations upon em- 
ployment of personal services. 

The further objection to this service relates to the manner of 
engaging such additional service under a so-called supplemental 
contract. The first service of this engineering firm was engaged 
upon what is understood to have been submitted bids, and follow- 
ing, a contract was entered into for the furnishing of designs for the 
bridges contemplated in the existing authorized plans for the water- 
way icr a consideration of $40,000 and it appears that designs 
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conformable to such plans were completed and furnished and the 
full consideration of $40,000 paid therefor. The subsequent con- 
tract, therefore, was not a supplemental contract, but was in reality 
a distinctly separate contract for new designs for bridges having 
wider spans, and hence involving new engineering problems and 
requiring redesigning. The mere fact that the old data could be 
used by the contractors, constituted no reason for according it special 
favors, or for ignoring the provisions of section 3709, Revised Stat- 
utes. 

Reviewing all the circumstances of this case, the conclusion is 
inescapable that the engagement of such services of the firm of en- 
gineers was not only unauthorized but the manner of the procure- 
ment was violative of statutory requirements. However, in view 
of the reported necessity for such services, the rendition thereof and 
payment therefor, all with apparent tacit approval of the Congress, 
credit for the payments will be allowed in this instance as upon a 
quantum meruit. Accordingly, credit for $20,000 is certified in 
the accounts of the paying officer and the suspensions made for the 
payments under the contract of April 21, 1922, will be removed, if 
otherwise correct. 

Payments under future engagements of the character herein de- 
clared to be unlawful will not be credited in the accounts of paying 
officers. All claims based upon existing engagements should be sub- 
mitted with full administrative report and recommendation to the 
General Accounting Office for direct settlement. Other similar pay- 
ments made under executed agreements will be for consideration in 
the audit as to whether the compensation paid exceeds the rate 
authorized by law to be paid for like personal service, and upon 
obtaining the data essential to a proper determination, credit may be 
allowed as upon a guantum meruit or valebat, for the amount due, 
if otherwise correct. 


(A-15086) 


PURCHASES—INKS, GLUES, AND SUPPLIES MANUFACTURED BY 
THE GOVERNMENT PRINTING OFFICE 


The schedule issued by the Public Printer of the supplies that he can furnish 
under the provisions of the act of May 13, 1926, 44 Stat. 550, will be ac- 
cepted as conclusive of the supplies of such class which may be purchased 
from the Government Printing Office. 

The act of May 13, 1926, 44 Stat. 550, providing that certain supplies manu- 
factured by the Government Printing Office in connection with its work 
may be furnished to departments and other establishments of the Govern- 
ment, applies to all such supplies for use in the District of Columbia or 
regularly purchased in the District for field use, but such supplies that are 
regularly purchased in the field for field use need not be secured from the 
Government Printing Office unless they can be so purchased, including the 
cost of packing and transportation, cheaper than they can be purchased in 
the field. 
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Comptroller General McCarl to the Secretary of Commerce, July 30, 1926: 
There has been received your letter of July 13, 1926, as follows: 


Public act No. 222, 69th Congress, known as the legislative appropriation act, 
contains the following provision : 

“Provided, That inks, glues, and other supplies manufactured by the Govern- 
ment Printing Office in connection with its work may be furnished to depart- 
ments and other establishments of the Government upon requisitions, and 
payment made from appropriations available therefor.” 

With reference to this provision, your decision on the following questions is 
respectfully requested : 

Will the schedule furnished by the Public Printer of the items which he pro- 
poses to furnish under this authority, be conclusive as to the items which he 
will be required to furnish the Department upon requisitian? 

Will all purchases of the scheduled articles, for use in Washington, be re- 
quired to be made of the Government Printing Office? 

Will the purchase of all articles in the schedule, which are purchased in 
Washington but for use in the field services, be required to be made from the 
Government Printing Office? 

Will purchases in the field of the articles in the schedule, for field use, be 
required to be made of the Government Printing Office? 

The hearings on the legislative establishment appropriation ball, 
1927, act of May 13, 1926, 44 Stat. 550 disclose that this language 
was inserted by the Public Printer, with the approval of the Bureau 
of the Budget, in the interest of economy, the Public Printer stating 
that such supplies could be manufactured at the Government Print- 
ing Office at considerably less than the price the departments have 
been able to obtain them for from general contractors and of a better 
quality, and it was apparently the intention that the Government 
Printing Office should, in respect to such supplies, be substituted for 
the contractors on the General Supply Schedules. The act was not 
passed in time for the indications on the 1927 schedule of the items 
to be so furnished. This legislation appears to be a continuation 
of the policy initiated by the act of June 7, 1924, 43 Stat, 592, requir- 
ing the purchase of paper from the Government Printing Office. 
See 4 Comp. Gen. 96; id. 352. It is presumed that the Public Printer 
will issue a schedule of the supplies which he can furnish as “ manu- 
factured by the Government Printing Office in connection with its 
work,” which schedule may be accepted as conclusive of the items 
he may be required to furnish on requisition. 4 Comp. Gen. 352. 
The supplies so scheduled by the Public Printer must be purchased 
from the Government Printing Office when required by any depart- 
ment or establishment of the Government for use in the District 
of Columbia or for use in the field when such supplies have hereto- 
fore been regularly purchased in the District. This act is not by its 
language specifically restricted to departments or establishments in 
the District of Columbia, as in the act of June 7, 1924, supra, with 
respect to the purchase of paper, but it is believed that it was in- 
tended to operate in much the same manner, and as it was enacted 
in the interest of economy, purchases regularly made in the field for 
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field use need not be made from the Government Printing Office 
if they can be purchased more economically in the field, taking into 
consideration the cost of packing and transportation. If, however, 
such supplies can be purchased from the Government Printing 
Office and delivered in the field cheaper than they can be purchased 
in the field, they should be purchased from that office. Your sub- 
mission is answered accordingly. 


(A-12397) 
VETERANS’ BUREAU—INSURANCE—BENEFICIARIES 


No objection will be made to the continuation of payments under existing 
awards of war-risk insurance made prior to January 20, 1926, under an 
administrative construction placing a retroactive effect on section 23 of 
the act of August 9, 1921, 42 Stat. 155, providing that “ where a beneficiary 
at the time of designation by the insured is within the permitted class of 
beneficiaries and is the designated beneficiary at the time of the maturity 
of the insurance because of the death of the insured, such beneficiary shall 
be deemed to be within the permitted class even though the status of such 
beneficiary shall have been changed.” Decision of January 20, 1926, 5 
Comp. Gen. 501, holding that the statutory provision in question was not 
retroactively effective, is affirmed, and is for application with respect to 
payments under awards thereafter made. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

July 31, 1926: 

Consideration has been given to your letter of March 11, 1926, 
requesting reconsideration of decision of January 20, 1926, 5 Comp. 
Gen. 501, wherein was considered the proper disposition to be made 
of insurance under the policy issued to Russell W. Walker, deceased. 

Reference is made to the former decision for the facts in the case. 
It was held that as the insured and his wife, the designated bene- 
ficiary, were divorced and the insured died prior to the passage of 
the act of August 9, 1921, 42 Stat. 155, that the wife was removed 
from the permitted class of beneficiaries by the divorce prior to the 
maturity of the policy by death of the insured and was, therefore, 
not entitled to the insurance, but that the insurance was properly 
payable to the estate of the insured under section 303 of World War 
veterans’ act, as amended by the act of March 4, 1925, 43 Stat. 1310, 
on the basis that no beneficiary within the permitted class had been 
designated. The basis for this holding was that generally rights 
under policies of war risk insurance are to be determined in accord- 
ance with the statute in force when the policy matures and that the 
following provision in the act of August 9, 1921, supra, amending 
section 402 of the war risk insurance act by adding subsection (a) 
had no retroactive effect :. 


(a) Where a beneficiary at the time of designation by the insured is within 
the permitted class of beneficiaries and is the designated beneficiary at the 
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time of the maturity of the insurance because of the death of the insured 
such beneficiary shall be deemed to be within the permitted class even though 
the status of such beneficiary shall have been changed. 


You discuss at some length the administrative consideration for 
secking an amendment to the statute and state: 


Immediately upon the approval of the amendatory act which included this 
provision, this bureau awarded and paid claims to persons who had sus- 
tained the relationships by affinity to the insured where such relationships 
were terminated by divorce or death prior to the death of the insured, includ- 
ing claims submitted where the death of the insured had occurred prior to 
August 9, 1921. There were numerous claims of this nature presented and 
urged before the bureau and awards on many of them have now been running 
covering installments of insurance which have been paid for a period of more 
than six years. 

If the rule stated by you in the decision of January 20, 1926, is applicable 
not only to the cases of divorced wives, but also to those other persons, some 
of whom have been enumerated herein, who bore relationship to the insured 
by aflinity, it will follow that the awards of payments made by the bureau to 
such persons designated by the insured must be held unauthorized. If this is 
true, then the question arises whether the bureau will be obliged to stop all of 
such running awards and make awards to other persons or to the estate of the 
insured, and if so, whether recovery will be required from those to whom the 
awards were originally made or whether duplicate payments will be in order 
under the new awards. 


Following this statement you appear to urge that the quoted pro- 
vision from the act of August 9, 1921, amending an existing pro- 
vision of the war risk insurance act, was a curative statute and 
should be considered as retroactive in effect. In connection with the 
question of fixing the rights under war risk insurance policies as of 
the date of death of the insured, you direct attention to the cases of 
Helmholz et al. vy. Horst et al., 294 Fed. Rep. 417; Cassarello v. 
United States, 271 Fed. Rep. 486; and Salzer v. United States, 300 
Fed. Rep. 764, 767. 

It is well settled by judicial precedent that unless an intent to 
make a statute operate retrospectively as well as prospectively is 
expressed in apt words, or unless by necessary implication from the 
nature and terms of the statute such intent is shown so clearly as to 
leave no room for a reasonable doubt, the statute will not be con- 
strued to operate retroactively. Reynolds v. McArthur, 2 Pet. 417, 
435; Southwestern Coal Co. v. McBride, 185 U.S. 499, 503; Wright- 
man Vv. Boone County, 88 Fed. Rep. 435; Jasper v. United States, 
43 Ct. Cls. 368: 2 Comp. Gen. 267. There is no language used in the 
statute here under consideration to indicate an intent to give it a 
retroactive effect. On the contrary, the present form of the verb 
is used. Your statement as to the details of the administrative 
conwderation that preceded the enactment of the amendment of 
August 9, 1921, while indicating an evident purpose on the part of 
the administrative office of seeking curative legislation, the wording 
of the statute as adopted is not in such terms as to express or imply 
a retroactive effect. Reference has been made to the hearings and 
reports on the bill which became the act of August 9, 1921, but there 
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appears nothing definite therein to indicate that it was the under- 
standing or purpose of the Congress, or those who were giving con- 
sideration to the bill in the committee, that the provision was to be 
retroactive in effect. 

Congress has passed many amendments to the war risk insurance 
act and the World War veterans’ act, both before and after the pas- 
sage of the amendment under consideration, and some of them are 
retroactive in effect. In those amendments intended to be retroactive 
in effect there has been included clear and unequivocal language so 
providing. For instance, this same provision now under considera- 
lion was omitted from the World War veterans’ act of June 7, 1924, 
but by section 12 of the act of March 4, 1925, 43 Stat. 1309, the prior 
act was amended to include the provision and the section closed with 
these words: “ This section shall be deemed to be in effect as of June 
7, 1924.” Another instance is section 13 of the act of December 24, 
1919, 41 Stat. 371, 375, which enlarged the permitted class of bene- 
ficiaries to include “ uncles, aunts, nephews, nieces, brothers-in-law, 
end sisters-in-law of the insured.” The section contained these 
words: “ This section shall be deemed to be in effect as of October 6, 
1917.” It was this latter amendment that was given consideration 
by the court in the first case cited by you in connection with the 
question of fixing the rights under a policy as of the date of death 
of the insured. The facts disclosed that a person bearing a relation- 
ship to the insured not within the permitted class was designated 
and the insured died prior to the passage of the cited act which 
enlarged the permitted class to include the relationship of the person 
previously designated. The court properly construed the statute 
enlarging the permitted class as retroactive in effect in view of the 
express terms thereof and held that the policies of insurance were 
subject to such change in the statute. This principle was approved 
by the Supreme Court of the United States in decision dated March 
1. 1926, in the case of Emma White v. United States et al., wherein the 
court was careful to state that the statute was expressly retroactively 
effective. Said decision may not be considered as supporting the 
view that the present statute here under consideration is to be con- 
sidered as retroactive in effect. For the reason that the Congress has 
in all cases used language which leaves no room for doubt when 
amending the war risk insurance act and World War veterans’ act 
retroactively effective, other amendments which do not contain such 
express language may not be given a retroactive effect unless there 
are other considerations not here apparent for impelling such a con- 
struction. The other court cases cited by you deal with other 
provisions of the law and regulations not here for application. 

66344°—27—_8 
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Upon review of the law as applied to the facts in the particular 
case, I am convinced that the decision of January 20, 1926, is correct. 
I was not advised at that time of the retroactive effect placed on the 
statute by the former Director of the Veterans’ Bureau. In fact, I 
was led to believe from the statement in your former submission 
that the divorcee was not entitled to insurance benefits that the stat- 
ute had not been considered by the Veterans’ Bureau as retroactively 
effective. In any event, I can not agree with the construction which 
the former director appears to have placed on the provision. 

However, in view of the fact that the amounts due under the 
policies lawfully issued constitute obligations of the United States in 
favor of some individual or individuals and that awards of insurance 
have consistently been made on the basis of the administrative con- 
struction of the statute which has maintained for nearly five years, 
it does not appear necessary at this time to interpose objection to con- 
tinuance of payments on existing awards made under the administra- 
tive construction of the statute. 4 Comp. Dec. 478; 14 éd. 116. 
Such continuance of payments under existing award will be in line 
with the policy of the Congress of not disturbing awards of insurance 
which are in course of payment when amending the provisions of 
the World War veterans’ act so as to change the class of persons 
entitled to receive the benefits under stated conditions or circum 
stances. See the act of March 4, 1925, 43 Stat. 1310, amending sec- 
tion 303 of the World War veterans’ act so as to provide for payment 
of term insurance to the estate of the insured rather than to the 
estate of the beneficiary, but with a proviso— 

* * * That all awards of yearly renewable term insurance which are in 


course of payment on the date of the approval of this act shall continue until 


the death of the person receiving wach payments, or until he forfeits same under 
the provisions of this act. * * 


The decision of January 20, 1926, is for application with respect to 
payments under awards thereafter made. 


(A-14597) 


TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 





Changes in headquarters of employees of the Veterans’ Bureau, other than 

physicians, dentists, and purses excepted by the provision in the act of 
April 22, 1926, 44 Stat. 319, under circumstances constituting a discharge 
and reappointment do not entitle such employees to reimbursement of 
traveling expenses, it being the duty of the employees generally to place 
themselves at their own expense at their first duty station under each 
appointment. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 31, 1926: 


I have your letter of July 8, 1926, as follows: 


There is an uncertainty existing in this bureau as to the scope of application 
that is intended to obtain in connection with your decision, A-14597, dated 
June 25, 1926. It would appear that a failure has been made to piace before 
you all facts and surrounding circumstances in the case of Miss Adelaide 
Curley. 

Briefly the facts are as follows: 

The United States Veterans’ Hospital at Aspinwall, Pennsylvania, was offi- 
cially opened for the reception of patients on October 15, 1925, and: it becume 
necessary to staff that institution. While many of the employees, and espe- 
cially those holding nontechnical positions, were available locally, it was neces- 
sary to have at least a nucleus personnel familiar with bureau procedure and 
governmental operations in general, to form the basis of the organization. A 
mere detail of employees for a short period of time would not be sufficient to 
allow their training of others within a reasonable time; so it became necessary 
to transfer trained personnel from stations already operating to this new 
hospital unit. 

A great many of the employees of this bureau are of a professional or quasi 
professional grade, requiring particular education and special experience. 
Much of the experience essential can only be obtained in the Veterans’ Bureau, 
and would not be possessed except by an employee who had worked in the 
bureau for a considerable period. For this reason I have considered employees 
having the above-mentioned qualifications, and coming within the description 
as outlined, as being in the field service generally and subject to order of the 
director according to the needs of the service. In fact, so drastically bas the 
rule been applied that an employee must subordinate personal desires for a 
particular geographical location to the needs»of the service, that in many cases 
the bureau has resorted to offering the alternative of dismissal. 

Another point worthy of consideration is the fact that certain stations of 
the Bureau are considered from the employees’ personal standpoint to be un- 
desirable, so that it has been arranged to provide certain tours of duty 
periodically to these less desirable stations. 

The very nature of the work of this Bureau has necessitated the decentrali- 
zation of by far the greater part of its functions to the field, so that the 
principal duties to be carried on in Washington are those of field control and 
field planning. This makes it essential that there be a certain interchange 
of personnel between the central office and the field stations, in order that the 
field problems may be fresh in the minds of those operating in central office 
and that the central office policies be fresh in the minds of those functioning 
in the field. 

It seems therefore that the whole bureau, at least those persons engaged 
upon technical work, might be considered as in the field service generally, 
and therefore come within the provision of the next to last paragraph of your 
decision. However, I want to be sure that your decision is susceptible in 
your mind to the interpretation that I have placed upon it, and I would there- 
fore respectfully request your further advices as to your views. 


The fact that it may be found necessary. or desirable to transfer 
employees from one duty station to another from time to time does 
not necessarily constitute the appointments of such employees’ ap- 
pointments “ for field service generally,” such as would entitle them 
to reimbursement of expenses incurred in traveling between stations. 
If employees are appointed for duty at a particular place or within 
a particular district their designated headquarters or duty station 
is that place or that district and when it becomes necessary to move 
or transfer them for duty (other than temporary) at another place 
or within another district, and particularly where, as in the case of 
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Miss Curley, a new appointment is given and a new oath of office is 
required, the transfer constitutes in fact a discharge and appoint- 
ment to a new position, and the employees must place themselves 
at tLeir new duty station at their own expense. 5 Comp. Gen. 468. 
The travel orders issued to Miss Curley indicated that she had been 
appointed for duty at the United States Veterans’ hospital at 
Philadelphia, Pa., and that her relief from duty at that place and 
assignment to duty at Aspinwall, Pa., “subject to taking the oath of 
office,” was in fact a new appointment for duty at a different place. 
There are no facts stated in your present submission that warrant 
any change in this conclusion. 

Your submission suggests broadly that the Veterans’ Bureau be 
considered a field service with the right to transfer or assign or 
detail at the expense of the United States any of the employees to 
any place where the bureau maintains an office, hospital, or other 
agency. This proposition must be negatived. Positions in the Gov- 
ernment service which may be classed as administrative by reason 
of the duties may not be classed as field service positions under which 
the holder of the position may be placed anywhere at the expense of 
the United States. The general rule is that an employee, whether 
originally appointed or already in the service of the Government, 
appointed for duty at another place, must place himself there at 
his own expense. Only those employed for and actually engaged 
upon field work and whose employment and duties clearly contem- 
plate service in different places as the needs may require, may law- 
fully be shifted from place to place in such work at the expense of 
the United States. It is not a matter of administrative convenience 
or discretion but is necessarily tontrolled by the character of the 
duties and the terms of the employment. The records show that 
in the service of the Veterans’ Bureau a librarian, an assistant libra- 
rian, a painter’s helper, an assistant property custodian, a business 
executive, and a teacher in commercial art were among those trans- 
ferred from one place to another at the expense of the United States. 
This class of employees may not generally be considered as in a field 
service. Likewise, employees connected with a particular office at a 
particular place such as regional directors, attorneys, or claims 
examiners are of the administrative class and if they desire appoint- 
ment at another place it is an appointment to a new position in 
whatever capacity at such other place, requiring that such employee 
put himself at the new place of employment at his own expense and 
not at the expense of the United States. 

There is a question whether medical officers and nurses may 
properly be classed as in a field service. Having regard to the fact 
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that such service is usually in hospitals established at particular 
places and is not a service of a moving kind like military service, 
it would seem doubtful that such classes should be treated as subject 
to assignment to duty at any place in the field entitling travel to 
be paid at the expense of the United States. However, in view of 
the provision in the act of April 22, 1926, 44 Stat. 319, to the effect 
that “ physicians, dentists, and nurses of the medical service of the 
United States Veterans’ Bureau” when “transferred from one of- 
ficial station to another for permanent duty, may be allowed,” under 
certain conditions and subject to certain limitations, expenses inci- 
dent to the transportation of their effects, no further question as to 
this medical class will be raised. As to the other class I am con- 
strained to the view that the transfers, details, or assignments in the 
sense of a change of position at the expense of the United States 
that has heretofore maintained, should be discontinued. Credits in 
the accounts will be allowed, including the item as to Miss Curley, 
in accordance herewith. Otherwise the decision of June 25, 1926, 
5 Comp. Gen. 1025, is affirmed. 


(A-15133) 


RETIREMENT FUND—ADJUSTMENT OF DEDUCTIONS 
ERRONEOUSLY MADE 


When deductions are made on account of the retirement fund from the pay 
of an employee not subject to the retirement law and the disbursing 
officer making such deductions has paid the amount thereof to the Bureau 
of Pensions pursuant to the provision of paragraph 4 of General 
Accounting Office Regulations No. 54, the proper procedure in adjusting 
the matter should be as follows: 

1. The disbursing officer should include the amount of the erroneous 
deductions in the amount paid to the employee on the next regular pay 
roll with request to this office to restore the amount from the retirement 
fund to the appropriation. 

2. When there is doubt as to whether the deduction was erroneous, or 
when for some reason the adjustment can not properly and adequately 
be made upon a subsequent regular pay roll, the employee should submit 
claim for the amount of the erroneous deductions to this office for direct 
settlement. 


Comptroller General McCarl to the Secretary of the Treasury, July 31, 1926: 

I have your letter of July 16, 1926, submitting for decision a 
question as to the proper procedure to be followed in the matter of 
effecting adjustments where retirement deductions from the pay of 
employees of the custodian service of the Treasury Department are 
made from the compensation of temporary employees or other em- 
ployees not subject to the provisions of the retirement laws. 
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Pursuant to the provisions of section 10, act of July 3, 1926, 44 
Stat. 910, there was promulgated by this office under date of July 
6, 1926, General Regulations No. 54, paragraph 4 of which provides: 


At the end of each month each disbursing officer making deductions on 
account of the retirement fund will transmit his check for the amount de- 
ducted to the disbursing clerk, Bureau of Pensions, and will transmit with 
his account to the General Accounting Office a list of the pay rolls and 
vouchers on which retirement fund deductions have been made, showing therein 


the amount, number, and date of the check drawn in favor of the disbursing 
clerk, Bureau of Pensions. 


With reference to said regulation, you present the following: 


Employees of the custodian service of the Treasury Department are paid 
by special disbursing agents upon pay rolls prepared and certified by cus- 
todians. It has happened, and in all probability will continue to be the ease, 
that custodians inadvertently make deductions on account of the retirement 
fund from the compensations of temporary employees, who are not subject to 
the provisions of the retirement law. It has been the practice in the past, in 
such instances, to instruct the custodian to submit to the special disbursing 
agent a supplemental roll covering the underpayment, and attach copies of 
the letter of instructions to the roll upon which said underpayment was made, 
for the information of the Accounting Office. 

Heretofore, there has been deposited to the credit of the civil service retire- 
ment and disability fund at the beginning of each fiscal year, the estimated 
deductions during that year and at the close of the year, if the amount so 
deposited was not equal to the actual deductions, an amount sufficient to 
balance the same was deposited. This permitted the department to adjust 
underpayments of this character. 

Under the new regulations deposit will be made at the end of each month 
by the special disbursing agent. If he does not correct the error of the cus- 
todian in the case of a temporary employee, then there is deposited to the 
fund mentioned an amount to which it is not entitled. A decision will be 
appreciated as to how such discrepancies will be corrected. The department 
can not be expected to correct the same through the submission of supple- 
mental pay rolls, payable from the salary appropriation, when a like amount 
has already been paid therefrom. 


It is not apparent how any difficulty should arise in connection 
with the adjustment of retirement deductions erroneously made 
from the pay of an employee not subject to the retirement laws. 
The terms of paragraph 4 of the regulations, supra, are specific in 
providing that the disbursing officer will transmit his check for the 
amount of retirement deductions made by him during the month 
to the disbursing clerk, Bureau of Pensions. 

If. after payment has been made on the roll and the amount of 
the retirement deductions has been turned over to the Bureau of 
Pensions. it is found that the employee should have been paid the 
full amount.of his salary without deduction on account of the re- 
tirement fund, the disbursing officer should pay the employee upon 
the next regular pay rol] the amount previously deducted from the 
employee’s pay if there is no room for doubt that the deduction on 
the previous rol! was erroneous, and in the submission of his accounts 
for audit the disbursing officer should request this office to adjust 
the transaction by restoring the amount from the retirement fund 
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to the appropriation or appropriations twice charged with the 
amount of such erroneous deductions. 

In cases where there may be doubt as to whether the deduction 
was erroneous, or where it is not possible for the disbursing officer 
to adjust the matter with the employee on the next regular pay 
roll due to separation from the service or any other reasons, the 
employee should be instructed to submit claim for the amount of 
the erroneous deductions to this office for direct settlement, in 
which event the necessary and proper adjustment with respect to 
the retirement fund will be made. 

The question submitted is answered accordingly. 


(A-151 15) 


APPROPRIATIONS—REPAIRS TO COUNTY ROAD DAMAGED BY 
DEPARTMENT OF AGRICULTURE 


As the appropriation for general expenses of the Bureau of Animal Industry, 
Department of Agriculture, for the fiscal year 1927 contains no specific 
provision for repairs to public roads, the expenditure of money for labor 
to repair a county road damaged by reason of emergent hauling thereon 
by the bureau in connection with the prosecution of its authorized investi- 
gations is not authorized, in the absence.of a showing of any restriction 
imposed by the county with respect to heavy hauling over the road at any 
period of the year by the public generally. 


Comptroller General McCarl to the Secretary of Agriculture, August 3, 1926: 
I have your letter of July 17, 1926, requesting decision upon a 
matter presented as follows: 


For a number of years the Lureau of Animal Industry of this department 
conducted experiments on sheep parasites on leased premises situated in Fair- 
faux County, Virginia. In order to continue and enlarge upon these experiments 
it was decided in October, 1925, to move the animals and equipment to McNeill, 
Mississippi, where land and buildings were available without payment of rent 
at the Mississippi Coastal Plain Experiment Station and where the department 
has other projects. The preliminary arrangements were completed late in 
December, 1925, and subsequent to that time the force of the sheep farm was 
engaged in removing fences, buildings, and equipment, and getting these ready 
for shipment. 

As it was essential that the sheep be moved to McNeill as soon as possible 
to avoid possible abortions of pregnant ewes by late shipment or the greatly 
increased costs of shipment and experimental complications by shipping after 
lambing, as well as to avoid additional rental on-the Virginia land after the 
project there was closed, the lease was terminated effective February 28, 1926, 
and all arrangements made to move before that date. Because of the facilities 
for loading and the ready securing of the necessary cars, the bureau was 
obliged to truck its animals and equipment to Burke, Virginia, located on the 
Southern Railway, a distance of some eight miles. 

Although the trucks used were not in excess of three and a half tons capacity 
and were all equipped with pneumatic tires, there was, because of thaws and 
rains, considerable damage done to two sections of road in Fairfax County. 
One of these roads of clay and corduroy leading from the farm to the hard- 
surfaced road at Oakton, Virginia, about two miles, because of its nature 
was badly cut up and was made virtually impassable. Another stretch of road 
leading from the Alexandria-Fairfax concrete highway to Burke was 
badly torn up. 

The residents and officials of Fairfax County have appealed to the department 
to repair these two stretches of road or at least aid in repairing them. Because 


also 
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the department was, as indicated above, obliged to use these roads within 
certain time limits irrespective of the changing weather and the resultant 
conditions of the roads, these roads were damaged more than they might have 
been had it been possible to confine the hauling to cold days while the roads 
were frozen or make the move later in the spring. After considering all these 
phases of the case the department is inclined to the belief that it would be no 
more than right to repair, to some extent at least, the damaged roads. 

The department is able to provide through the Bureau of Public Roads 
trucks and engineering supervision incident to its regular work without extra 
cost to the Government. The local Virginia autborities will provide materials. 
The third element necessary is labor, estimated at $300, and this the depart- 
ment is willing to provide if its funds may be used for such a purpose. Your 
decision is therefore requested as to whether this department is authorized to 


expend money for labor to repair these roads. The appropriation involved 


in the experiment is carried in the appropriation act for the Department of 
Agriculture for the fiscal year 1927 under the head of “General expenses, 
Bureau of Animal Industry.” 


It has been held in the case of a private road damaged by heavy 
hauling incident to the construction and operation of an Army camp 
that the owners of such road were entitled to payment for such 
damage. 27 Comp. Dec. 237. But your submission presents the 
case of what would appear to be a county road of such construction 
that it might be damaged by heavy hauling thereon at times during 
a season of the year when it is naturally least able to bear such 
traffic without damage. It also would appear that the heavy haul- 
ing by the bureau at the time was emergent. There is no showing, 
however, of any restriction by the county with respect to heavy 
hauling thereon at any season of the year by the public generally. 

While it does not so appear from your submission, it is assumed 
that the trucking was done by and under the immediate supervision 
of the bureau and not by a contractor. In this connection it may be 
mentioned that in a decision, May 22, 1909, the Comptroller of the 
Treasury advised the Secretary of the Treasury, with reference to 
a question of withholding payments to a contractor by reason of a 
claim asserted by the District of Columbia against the contractor 
for damages done to certain streets by reason of heavy hauling by 
the contractor in connection with his contract for changes in the 
east front of the Treasury Building, that as under his contract the 
contractor was responsible for damages to persons or property which 
might occur in connection with the prosecution of the work. the 
claim was primarily a matter for adjustment between the District 
of Columbia and the contractor. 

In the appropriation for general expenses of the Bureau of Ani- 
mal Industry for the fiscal year 1927 (act of May 11, 1926, 44 Stat. 
506), there is a provision as follows: 


For all necessary expenses for investigations and experiments in animal 
husbandry ; for experiments in animal feeding and breeding, including coopera- 
tion with the State agricultural experiment stations, including repairs and 
additions to and erection of buildings absolutely necessary to carry on the 
experiments, including the employment of labor in the city of Washington 
and elsewhere, rent outside of the District of Columbia, and all other neces- 
sary expenses, * * §%, 
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As. however, the appropriation contains no specific provision for 
repairs to public roads damaged by reason of the bureau’s activities, 
it must be held, in the absence of a showing of any restriction by the 
county with respect to heavy hauling over the road at any period 
of the year by the public generally, that no part thereof may law- 
fully be used for the payment of labor in the repair of the road as a 
necessary expense in connection with the bureau’s authorized inves- 
tigations. 

Accordingly your question is answered in the negative. 


















(A-15165) 
MAXIMUM PAY AND ALLOWANCES OF OFFICERS BELOW THE 
GRADE OF BRIGADIER GENERAL 


The increase of pay authorized for duty requiring regular and frequent partici- 
pation in aerial flights should be disregarded in the computation of the 
total “base pay, pay for length of service and allowances for subsistence 
and rental of quarters,” the payment of which is limited by section 7 of 
the act of June 10, 1922, 42 Stat. 628, 629, to $7,200 a year for any officer 
of the Army below the grade of brigadier general. 


Decision by Comptroller General McCarl, August 3, 1926: 

Maj. Follett Bradley, Air Service, United States Army, has ap- 
plied for review of settlement No. 0107062-W, dated January 26, 
1926, wherein was disallowed $8.66 of his $20 rental allowance claim 
covering the period August 9, 1923, to August 14, 1928, for the rea- 






son that allowance of the sum claimed in addition to pay, including 

aviation increase, and allowances already obtained by the officer 

would have resulted in his receiving in excess of $20 per day. 
Section 7 of the act of June 10, 1922, 42 Stat. 628-629, provides: 





















That when the total of base pay, pay for length of service and allowances 
for subsistence und rental of quarters, authorized in this Act for any officer 
below the grade of brigadier general or its equivalent, shall exceed $7,200 a 
year, the amount of the allowances to which such officer is entitled shall be 
reduced by the amount of the excess above $7,200: Provided, That this section 
shall not apply to the Captain Commandant of the Coast Guard nor to the 
Director of the Coast and Geodetic Survey. 


The day is the basis of computation for determining when the 
maximum of $7,200 a year is exceeded for any particular period and 
when “base pay, pay for length of service and allowances for sub- 
sistence and rental of quarters,” exceed $20 for any particular day, 
the allowances must be reduced by the amount of the excess. 2 
Comp. Gen. 709. 

Section 13a of the national defense act, as amended by section 13 
of the act of June 4, 1920, 41 Stat. 768-769, provides that “ Officers 
anc enlisted men of the Army shall receive an increase, of 50 per cent 
of their pay while on duty requiring them to participate regularly 
and frequently in aerial flights,” and by section 20 of the act of June 
10, 1922, 42 Stat. 682-633, such provision is made applicable to all 
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officers of all branches of the several services mentioned in the title 
of the act. 

The increase of pay authorized for duty requiring regular and 
frequent participation in aerial flights is not included in the terms 
“base pay ” and “ pay for length of service ” as used in section 7 of 
the act of June 10, 1922, but is an addition thereto authorized for 
th» performance of a special duty. In this connection, see 21 Comp 
Dec. 863. 

Major Bradley’s total pay and allowances, inclusive of the rental 
allowance claimed but exclusive of the increase for aviation duty, 
amounting to less than $20 per diem the limiting provision contained 
in section 7 (supra) is inapplicable. The settlement is, therefore, 
modified and an additional $8.66 will be certified for payment to 
him. 


(A-14957 
RETIREMENT, CIVILIAN—INTEREST ON DELAYED DEDUCTIONS 


Interest on the amount due for retirement deductions not timely taken from 
the salary of employees in the Government service subject to the retire- 
ment act, as the result of administrative error, is not required or authorized 
either before or after demand for payment has been made upon the em- 
ployee. In computing the amount to the employee’s credit for purposes 
of refund, interest should not be allowed on any delayed deductions for 
the period of the delay. 


Comptroller General McCarl to the Secretary of the Interior, August 4, 1926: 

I have your letter of June 27, 1926, requesting reconsideration of 
the question considered in decisions of this office dated February 
14, 1923, 2 Comp. Gen. 506, and June 11, 1926, 5 Comp. Gen. 974, 
relative to the collection of interest on retirement deductions in 
those cases in which the retirement deductions were not timely 
taken from the pay of the employee due to administrative errors. 

You state that your department heretofore has not applied that 
ruling in cases involving applications for annuity or for service credit, 
the view being that service since August 1, 1920, not fully covered 
by appropriate deductions and interest thereon, properly could not 
be credited, and in that connection you cite opinion of the Assistant 
Secretary of the Interior of July 20, 1923, instructions of January 
2, 1925, and opinion of the Solicitor of the Interior, approved Febru- 
ary 28, 1925, all of which appear to have been subsequent to the 
first of the two decisions of this office above cited, and in conflict 
therewith. 

After quoting that part of the decision of this office dated June 
11, 1926, dealing with the views taken by your department, you 
state that: 


The incongruous result of this view is that employees who have been 
subject to the retirement law are excused from payment of interest on 
deductions not currently taken by administrative officers on account of in- 
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advertence or misconception of law, while employees who have not been 
subject to the act must, upon coming under its operation, pay interest on 
the back deductions covering all prior service since August 1, 1920, if they 
seek credit for the period when they were not subject to current deductions. 

This department is reluctant to change its regulations in this respect, 
believing that they are in harmony with the purpose and intent of the law 
and fully within the authority conferred by section 4 of the original act 
and the amendatory act of February 14, 1922 (42 Stat. 364), requiring this 
department to establish rules and regulations for crediting and reporting 
deductions and for computing interest, and generally for carrying the act 
into full force and effect. 

The whole tenor of the law is to the effect that the retirement fund is 
to have the benefit not only of the 2% per cent deductions but also interest 
thereon, at the rate of 4 per cent per annum, covering any and all service 
to be credited since August 1, 1920. When deductions are not taken currently 
but are paid subsequently to cover past service, the interest thereon is as 
much a part of the obligation as the deductions. This is recognized in 
both sections 10 and 11, the former in respect to deposits and the latter 
in respect to redeposits. In either case the amount paid into the Treasury 
must be sufficient to satisfy the deductions installments and 4 per cent in- 
terest thereon calculated from the dates when due and covering all periods 
of service that are to be credited. Where an employee has erroneously received 
100 per cent of his salary, when he should have been paid only 97144 per cent 
thereof, his refund is comparable to a redeposit, if not technically such, and 
it should carry interest as provided by sections 10 and 11. There is no in- 
justice in such requirement for he has had the use of the money and the 
retirement fund has not received the benefit of timely payment. 


Sections 10 and 11, civil retirement act of May 22, 1920, 41 Stat. 
618 and 619, deal respectively with deposit of deductions when an 
employee is transferred from an unclassified to a classified status, 
or upon reinstatement of a former employee, and redeposit by an 
employee who is transferred to an unclassified status or separated 
from the service, paid his retirement deductions, and later reinstated 
in a classified status. In neither section is there any provision made 
to cover cases in which the employee has been in a classified status 
since the enactment of May 22, 1920, or from the time he enters 
the service, and, due to inadvertence or error on the part of the 
administrative office, timely retirement deductions as required there- 
under were not made from his pay. In such cases the payment of 
the deductions in arrears can be considered neither a deposit under 
section 10 nor a redeposit under section 11 for the reason that the 
status of the employee has not changed, and there is no provision 
in the civil retirement acts requiring him to pay interest upon the 
delayed deductions, 

With reference to the contention that the employee has had the use 
of the money when deductions from his pay were not timely made and 
that the retirement fund has not received the benefit of timely pay- 
ment, it may be noted that section 8 of the civil retirement act of 
May 22, 1920, providing for the retirement deduction from the pay 
of employees in the classified civil service imposes no duty on the 
employee in connection therewith; on the contrary, it specifically 
provides that the Secretary of the Treasury shall cause an amount 
equal to said deductions to be withheld from all appropriations for 
salaries or compensation and transferred on the books of the Treas- 
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ury Department to the credit of the civil-service retirement and 
disability fund. Prior to July 1, 1926, the general practice adopted 
in the matter of transferring funds as directed under the said sec- 
tion was to effect the transfer at the beginning of the fiscal year for 
which the appropriations were made. 26 Comp. Dec. 1059. It was 
only in exceptional cases that the transfer was made subsequent to 
the deductions. 27 Comp. Dec. 173. It is apparent that where 
the transfer of the funds was made from the appropriation at the 
beginning of the fiscal year the delay in effecting the retirement 
deductions from an employee’s pay could in no way affect the retire- 
ment fund, being a matter involving only an adjustment between the 
pay of the employee and the appropriation from which he was paid, 
and interest in such adjustments is not chargeable unless specifically 
provided by law. 

In cases where, through error or otherwise, the pay of certain em- 
ployees was not taken into consideration when transfers into the 
retirement fund were made at the beginning of the fiscal year, or 
thereafter when the transfers should have been made and additional 
transfers become necessary, there is involved an adjustment between 
the appropriation and the fund rather than between the employee 
and the fund. Such cases are essentially different from cases in- 
volving deposits made under section 10, or redeposits under section 
11, of the act of May 22, 1920. 

Pursuant to the provisions of section 10 of the act of July 3, 1926, 
44 Stat. 910, the procedure of crediting the retirement and disability 
fund has been changed by General Accounting Office General Regula- 
tions No. 54 of July 6, 1926, effective July 1, 1926, which provides in 
substance that each disbursing officer making deductions on account 
of the retirement fund shall make monthly payments thereof by 
check to the disbursing clerk, Bureau of Pensions. Such change in 
procedure, however, neither requires nor authorizes any change in 
the rule as announced in decisions of this office relative to the matter 
of interest upon delayed retirement deductions. The deductions 
from the pay of the employee remain a matter for adjustment by the 
department or establishment concerned or by this office between such 
employee and the appropriation, and such adjustment is separate 
from the adjustment between the appropriations and the retirement 
fund. 

What has been said herein would appear sufficient to answer your 
further question as to whether interest upon retirement deductions 
not timely taken from an employee’s pay may be charged and col- 
lected from the date demand for the same has been made, in cases 
wuere the amount due for retirement deductions in arrears is paid 
by installments or otherwise, subsequent to the date demand for 
the payment has been made upon the employee, but it may be stated 
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specifically that there would appear to be no more authority for the 
collection of interest after the date of demand than before, no pro- 
vision therefor being found in either the act of May 22, 1920, or the 
act of July 3, 1926, supra. However, in computing the employee’s 
credit for purposes of retirement or of refund of deductions, interest 
should not be allowed on any delayed deduction for the period of 
the delay. See decision of July 23, 1926, 6 Comp. Gen. 69. 


(A-15248) 


RETIREMENT—FOREIGN SERVICE 


The amendment of section 18 (0) of the act of May 24, 1924, 43 Stat. 144, by 
the act of July 3, 1926, 44 Stat. 903, does not require the additional per- 
sonnel of the Foreign Service, to which the amendment extended the act, 
to deposit 5 per cent of their salary for any time prior to July 3. 1926. 
Any inequality which would otherwise result from the application of such 
amendment is taken care of by section 18 (f) of the original act. 4 Comp. 
Gen, 315, 757, no longer applicable. 


Comptroller General McCarl to the Secretary of State, August 9, 1926: 
There has been received your letter of July 30, 1926, requesting 
decision as follows: 


By act of July 3, 1926 [44 Stat. 903], Congress amended section 18 (0) of the 
act of May 24, 1924, for the reorganization and improvement of the Foreign 
Service to read as follows: 

“Any diplomatic secretary or consular officer who has been or any Foreign 
Service officer who may hereafter be promoted from the classified service to 
the grade of ambassador or minister or appointed to a position in the Depart- 
ment of State shall be entitled to all the benefits of the Foreign Service retire- 
ment and disability system provided by section 18 of this act in the same 
manner and under the same conditions as Foreign Service officers; and there 
shall likewise be entitled to the benefits of said system in the same manner 
and under the same conditions as Foreign Service officers any ambassador or 
minister or any Assistant Secretary of State now in the service, who at the 
time of original appointment to the grade of ambassador or minister or to the 
position of Assistant Secretary of State was a diplomatic secretary or consular 
officer or who at any time prior to such appointment had served for a period 
of ten years as diplomatic secretary or consular officer or in the Department 
of State or on special duty under the Department of State or in any or all of 
these capacities.” 

The last portion of this paragraph, which is the amendment, provides that 
persons named therein shall be entitled to the benefits of the retirement system 
of the Foreign Service “in the same manner and under the same conditions 
as Foreign Service officers.” 

There are several ambassadors, ministers, and Assistant Secretaries who 
come within the provisions of this amendment and the department is arranging, 
beginning July 3, 1926, to deduct from their compensation the contributions to 
the retirement fund provided for by section 18 (c) of the act of May 24, 1924. 

The question has arisen, however, as to whether these officers, all of whom 
were in the service on July 1, 1924, when the original act became effective, 
should be required to contribute also 5% of their compensation for the period 
July 1, 1924, to July 3, 1926. 

I would be glad to have an expression of your opinion in regard to this point. 


The effect of this amendment is to extend the benefits of the For- 
eign Service retirement act of May 24, 1924, 43 Stat. 144, to the ofli- 
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cers and employees therein named who were promoted to such posi- 
tions prior to the classification of the Foreign Service; that is, 
those who would otherwise have been entitled to its benefits but who 
were not promoted “ from the classified service” as required by sec- 
tion 18 (o) prior to the amendment. 4 Comp. Gen. 315, 757. 

The amended portion provides that the officers and employees 
described therein shall be entitled to the benefits of the Foreign 
Service retirement act “in the same manner and under the same 
conditions as Foreign Service officers.” One of the conditions ap- 
plicable to Foreign Service officers who were in the service July 1, 
1924, was the contribution of 5 per cent of their basic salary to the 
retirement fund from and after that date as required by subpara- 
graph (c) of section 18 of the act of May 24, 1924, supra, and as 
amended by the act of July 3, 1926, supra. The right to retirement 
is not, however, limited to those who were in that service July 1, 
1924, and it could not seriously be contended that any person here- 
after appointed or employed as a Foreign Service officer would have 
to contribute 5 per cent of his salary from July 1, 1924, and the 
amended section does not require that the Foreign Service officers 
whose rights and privileges under the act are to be used for com- 
parison, must have been in the service on July 1, 1924. Had the 
Congress had any intention of the amendment operating to require 
the 5 per cent deduction or contribution retroactively to July 1, 
1924, it would doubtless have incorporated therein a provision to 
that effect similar to that incorporated in paragraph (p) of section 
18 of the act with respect to certain employees counting, for retire- 
ment purposes, service in the Department of State prior to their 
appointment in the Foreign Service. 

Any apparent inequality that might otherwise result from the 
failure of such officers and employees to have contributed the 5 per 
cent of their basic compensation between July 1, 1924, and July 3, 
1926, would be taken care of by section 18 (f), which provides: 


Those officers who retire before having contributed for each year of service 
shall have withheld from their annuities to the credit of the Foreign Service 
retirement and disability fund such proportion of 5 per centum as the number 
of years in which they did not contribute bears to the total length of service. 


No necessity appears, therefore, for the contribution at this time 
of 5 per cent of their basic salary or compensation from July 1, 
1924, to July 3, 1926, to entitle the officers and employees to whom 
the Foreign Service retirement act is extended by the amendment, 
to its benefits “ in the same manner and under the same conditions as 
Foreign Service officers.” 
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ACCOUNTING—RETIREMENT FUND DEDUCTIONS 


Where an employee of the Government, subject to the retirement laws, is paid 
his salary in full without the authorized deductions being made on 
account of the retirement fund, the matter should be treated as a delayed 
retirement deduction and handled, for accounting purposes, in accordance 
with 6 Comp. Gen. 100. 

Where an employee of the Government was in a nonpay status over a cer- 
tain period and the retirement deductions over such period have been 
charged against the appropriations from which his salary was paid 
and credited to the retirement fund, a proper adjustment between the 
retirement fund and the appropriation involved will be made by the 
General Accounting Office upon the request of the disbursing officer. 


Comptroller General McCarl to the Secretary of the Treasury, August 10, 
1926: 


I have your letter without date received in this office July 24, 
1926, in which you request to be advised as to the proper method 
of accounting for retirement fund deductions under General Ac- 
counting Office General Regulations No. 54, dated July 6, 1926, in 
certain cases involving overpayments to employees subject to the 
retirement laws. 

The illustrations as given in your letter will be taken up separately 
as they appear therein and answered accordingly, 


ILLUSTRATION “A” 


In the case of an employee at $225.00 per month, believed not to have 
been classified at the time of payment but on andit found to have been 
classified for the period covered by the pay roll and a suspension or dis- 
allowance made for the amount of the retirement deductions, resulting in 
the following showing: 


Net 


Deductions ome | 


Gross | ieee -* 
Retire- | 


| me nt Other 


Actually paid to employee_.- -- -- -. -- -- -.|$225. 00 
Should have been paid__-_--- -. -. -. -- -. --| 225. 00 


Overpayment to be refunded by 
MINING ou oc os 0k keen 


ao {5 


Requested: Instructions as to proper method of accounting for collection 
of $7.88 when received by the disbursing officer, it being evident that credit 
was taken by the disbursing officer against the appropriation from which paid 
for $225.00 and that the refund of $7.88 does not involve that appropriation 
but is due the retirement fund. 


There appears to be no difficulty in a matter such as this. The 
overpayment to the employee must be considered merely as a delayed 
retirement deduction and should be handled accordingly. See in 
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this connection decision A—14957, dated August 4, 1926, 6 Comp. 
Gen. 100. If the collection on account of the retirement fund is made 
by the disbursing officer on the next regular pay roll by deduction 
from the employee’s pay, payment of the $7.88 to the Bureau of 
Pensions for the credit of the retirement fund may properly be 
included in the check forwarded to the disbursing clerk, Bureau of 
Pensions, for deductions made during the current month. Proper 
notations should be made on the pay roll or voucher on which the 
collection is made, including a reference to the pay roll or voucher 
on which the retirement deduction should have been made. If the 
amount is refunded by the employee, then the matter may be han- 
dled as a separate transaction and forwarded to the disbursing 
clerk, Bureau of Pensions, as such, proper notations being made by 
the disbursing officer handling the transaction upon his account 
current taking the matter up both as a receipt and a disbursement. 


” 


ILLUSTRATION “B 


In the case of a classified employee at $225.00 per month, paid for the 
full month but on audit found to have been in a nonpay status for ten days 
of the period covered by the pay roll and a suspension or disallowance made 
for the amount overpaid, resulting in the following showing: 


Deductions 


Actually paid to employee- - -. .. -. .. -. -./$225. 00 OF. 66-1... .< «. ..f - O04. 19 
Should have been paid... ......-...-- oof 150. 00 Swe dencnencct 2a ee 


Overpayment to be refunded by 


SRMIOUOR. on occ ic cts does} TROD | 2.63 |........| 72.37 





Requested: Instructions as to method of accounting and procedure to be 
followed, it being evident that as in illustration “A” credit was taken by 
the disbursing officer against the appropriation from which paid for $225.00 
of which $7.88 was deposited with the disbursing clerk, Bureau of Pensions, 
and that the said appropriation is now due a refund of $75.00 but that only 
$72.37 should be refunded by the employee, the remaining $2.63 having been 
turned over to the retirement fund. 


This illustration presents a twofold proposition: (1) The appro- 
priation has been debited in an amount in excess of what should 
have been charged against it in the sum of $75 and (2) the retire- 
ment fund has been given credit for an amount of $2.63 in excess 
of what should have been credited thereto so that a double adjust- 
ment becomes necessary. The actual overpayment to the employee 


is $72.37 and he should be required to refund that amount which 
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will be taken up by the disbursing officer and credited as a repay- 
ment to the appropriation erroneously depleted. 

With respect to the adjustment of the $2.63, attention is invited 
to decision A-15133 of July 31, 1926, 6 Comp. Gen. 95, in which an 
adjustment similar to that necessary here is discussed. In the 
present matter, since the adjustment is one between the fetirement 
fund and the appropriation only, the employee not being directly 
involved in so far as the amount of $2.63 is concerned, request for 
adjustment may be made by the disbursing officer to this office for 
proper action in the matter. The adjustment may then be made 
direct between the retirement fund by debiting the same with the 
sum of $2.63 and the appropriation in question by crediting it with 
a like amount. 

ILLUSTRATION “Cc” 

In the case of a classified employee at $225.00 per month, paid for the full 

month but on audit found to have been in a nonpay status for the entire month 


covered by the pay roll and a suspension or disallowance made for the amount 
overpaid, resulting in the following showing: 


| Deductions 


Retire- 


cemed Other 


| 
Actually paid to employee- - -- -. -- -. -- --|$225.00 | $7. 88 |_.......| $217. 12 
Should have been POld_.. = 2- a= a0 oe an) we ne -= 2-}=5-- - J Pea 


Overpayment to be refunded by | 
empleyée ic. so oi gel nws cen} 226.00 7. 88 |..-.----| 217.12 
| | 


Requested: Instructions as to method of accounting and procedure to be 
followed, it being evident that yhe situation in this case is similar to illustra- 
tion “ B,” viz, a refund should be made to the appropriation, part of which 
should be collected from the employee, the remainder having been deposited to 
the retirement fund. 

The same procedure as outlined in “ B” should be followed here. 
The amount of $217.12 should be collected by the disbursing officer 
from the employee either from deductions in-subsequent regular pay 
roll or pay rolls, or by actual refund by the employee, and the amount 
so deducted or collected should be taken up by the disbursing officer 
or credited as a repayment to the appropriation and accounted for by 
him as such. Upon request by the disbursing officer this office will 
make proper adjustment of the amount of $7.88 between the retire- 
ment fund and the appropriation involved, 

66344°—27——-9 
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(A-14428) 


COMMISSIONERS, UNITED STATES—FEES—DEPOSITIONS TAKEN 
FOR BOARD OF TAX APPEALS 


The fees ~ which a United States commissioner is entitled for taking and 
certifying depositions in a tax appeal case under authority from the 
Board of Tax Appeals on behalf of the Commissioner of Internal Revenue 
are not payable from the judicial appropriation for “ Fees of commission- 
ers, United States courts,” but @re payable from the appropriation for 
expenses of assessing and collecting the internal revenue taxes as directed 
by section 909 (1) of the revenue act of 1924, as amended by the act of 
February 26, 1926, 44 Stat. 108. 


Decision by Comptroller General McCarl, August 13, 1926: 

Robert E. Foot, United States commissioner, requested May 4, 
1926, review of settlement of March 27, 1926, No. 0112998—J, in 
which was disallowed his claim for $46.90 as fees for taking and 
certifying depositions, the claim being itemized as follows: 


The United States, Board of Tax Appeals, to Robert E. Foot, United 
States Commissioner, Dr., 224 Postoffice Building, Denver, Colorado: 
For services in taking deposition on behalf of the Government in the 
case of the United States. In re Appeal of the, Estate of Frank G. 
Curtis— 

Date of deposition or hearing, October 10, 12, and 13, 3 days 
attendance taking testimony at $3.00 per day under order of 
the board ; 

1 day extra on obtaining signatures to depositions._._._.__.__.______ 

Taking and certifying depositions, 340 folios at 10 cents for each 
folio (Inst. Sec. 1381 O-P) 

Administering oaths to 9 witmesses......................_-.... 


46. 90 
The following administrative report on this claim has been sub- 
mitted by the chairman, United States Board of Tax Appeals: 


In response to your inquiry of June 24, 1926, I have the honor to advise you 
that under date of October 2, 1925, an order to take depositions was issued in 
the matter of the Appeal of the Estate of Frank G. Curtis. The order directed 
that these depositions be taken on behalf of the Commissioner of Internal 
Revenue before such persons as might be agreed upon by and between the 
parties to said appeal or their respective attorneys. The witnesses were T. A. 
Dines, Cassius A. Fischer, and Karl G. Schuyler, and a copy of said order is 
inclosed herewith for your information. 

The record shows that this testimony was taken before United States Com- 
missioner Robert E. Foot. It was supposed that his charge for the services 
thus rendered would be made in his regular quarterly account against the 
United States, as the service was rendered for a United States official. Mr. 
Foot sent his bill to the board and it was returned to him with the suggestion 
that the matter be taken up with the accounting officials of the Bureau of 
Internal Revenue. 

As this service was rendered on behalf of the United States, it is recom- 
mended that favorable action be taken on the claimd filed by Mr. Foot. 


Section 900 (i) of the revenue act of 1924, 43 Stat. 338, has been 
amended and renumbered as sections 908 and 909 by section 1000 of 
the revenue act of 1926, 44 Stat. 108, which sections now provide: 


Sec. 908. For the efficient administration of the functions vested in the board 
or any division thereof, any member of the board, or any employee of the board 
designated in writing for the purpose by the chairman, may administer oaths, 
and any member of the board may exemine witnesses and require, by subpcena 
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ordered by the board or any division thereof and signed by the member, (1) 
the attendance and testimony of witnesses, and the production of all necessary 
returns, books, papers, documents, correspondence, and other evidence, from 
any place in the United States at any designated place of hearing, or (2) the 
taking of a deposition before any designated individual competent to administer 
oaths under this act. In the case of a deposition the testimony shail be reduced 
to writing by the individual taking the deposition or under his direction and 
shall then be subscribed by the deponent. 

Sec. 909. (a) Any witness summoned or whose deposition is taken under 
section 908 shall receive the same fees and mileage as witnesses in courts of 
the United States. Such fees and mileage and the expenses of taking any 
such deposition shall be paid as follows: 

(1) In the case of witnesses for the commissioner, such payments shall be 
made by the Secretary out of any moneys appropriated for the collection of 
internal-revenue taxes, and may be made in advance. 

(2) In the case of any other witnesses, such payments shall be made, subject 
to rules prescribed by the board, by the party at whose instance the witness 
appears or the deposition is taken. 

(b) This section shall take effect as of June 2, 1924, in the case of fees, 
mileage, or expenses accrued prior to, but remaining unpaid at the time of, 
the enactment of the revenue act of 1926. 













With reference to those authorized to administer oaths under the 
revenue act of 1924, section 1002 (d) thereof, 43 Stat. 339, reenacted 
verbatim as section 1102 (d) of the revenue act, of 1926, 44 Stat. 
112, provides: 


(d) Any oath or affirmation required by the provisions of this act or regula- 
tions made under authority thereof, may be administered by any officer author- 
ized to administer oaths for general purposes. by the law of the United States 
or of any State, Territory, or possession of the United States, wherein such 
oath or affirmation is administered, or by any consular officer of the United 
States. 







Section 1018 of the revenue act of 1924 and section 1115 of the 
revenue act of 1926 also reenact section 3165, Revised Statutes, as 
follows: 


























Sec. 3165. Every collector, deputy collector, internal-revenue agent, and 
internal-revenue officer assigned to duty under an internal-revenue agent, is 
authorized to administer oaths and to take evidence touching any part of the 
administration of the internal-revenue laws with which he is charged, or 
where such oaths and evidence are authorized by law or regulation authorized 
by law to be taken. 


The order of the Board of Tax Appeals of October 2, 1925, author- 
izing the taking of the depositions in this case did not designate the 
person before whom they were to be taken, as would appear to be 
the intent of section 908 (2) of the revenue act of 1924, as amended, 
supra, but authorized the depositions to be taken “at such places 
and before such persons as may be agreed upon by and between the 
parties to said appeal and their respective attorneys.” 

It is assumed from the wording of the order that no member or 
designated employee of the Board of Tax Appeals, nor any officer 
or employee of the Bureau of Internal Revenue within the purview 
of section 3165, Revised Statutes, supra, was available for taking the 
depositions in this case at less expense to the United States than 
the fee bill of the United States commissioner. See A-14517, July 
9, 1926. 
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The depositions having been taken under authority from the 
Board of Tax Appeals, neither the Department of Justice nor the 
United States courts had technically any interest in or control 
over such depositions. Therefore, the appropriation under the De- 
partment of Justice for “Fees of commissioners, United States 
courts,” is not chargeable with the cost of such depositions. 13 
Comp. Dec. 442. See also 26 Comp. Dec. 1039. The settlement 
was, accordingly, correct in so far as it held that the claim was 
not payable under that appropriation. 

However, the depositions in this case were duly authorized by 
the board to be taken and were taken before an officer authorized 
to administer oaths under the revenue acts, and the officer who 
performed the necessary services incident thereto is entitled to pay- 
ment for the services rendered. The fees charged are reasonable, 
being at the rates authorized by the act of May 28, 1896, 29 Stat. 184, 
to be charged by United States commissioners. 

The order for taking the depositions having been issued upon 
the application of the Commissioner of Internal Revenue, the ex- 
penses incurred in connection therewith are payable in accordance 
with section 909 (a) (1) of the revenue act of 1924, as amended, 
out of the moneys appropriated for the collection of internal-revenue 
taxes. The decision of March 24, 1925, A-8269, in so far as it 
held that, under the revenue act of 1924, the expenses of witnesses 
in hearings before the Board of Tax Appeals should be paid from 
the funds allotted to or appropriated for the expenses of the board, 
is no longer applicable to such expenses accrued prior to but re- 
maining unpaid February 26, 1926, the date of the revenue act of 
1926—-see section 909 (b) of the revenue act of 1924, as amended, 
supra. 

Upon review there is certified due the claimant $46.90, payable 
from the appropriation “ Collecting the internal revenue, 1926.” 


(A-15147) 


DISTRICT OF COLUMBIA—PURCHASE OF SCHOOL AND PLAY- 
GROUND SITES 


The proviso contained in the act of May 10, 1926, 44 Stat. 430, making appro- 
priation for the purchase of school and playground sites in the District 
of Columbia, restricting the price to be paid therefor from “ appropria- 
tions herein made” to the full value assessment plus 25 per centum. 
applies to the entire act and the purchase of land, without regard to 
such restriction as to price, from a reappropriation by the same act of 
the unexpended balance of a prior appropriation, is not authorized. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, August 14, 1926: 


I have your letter of July 20, 1926, as follows: 


The Commissioners of the District of Columbia have the honor to forward 
herewith E. D. File 204614/2, and to request your decision on the following 
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questions relating to the matter of the availability of certain appropriations 
provided in the District appropriation act for the fiscal year 1927 for the 
purchase of sites for school buildings: 

1. Is the reappropriation of the unexpended balance of $154,000 subject to 
the limitation that purchases therefrom may not be made when the cost of 
the site exceeds the full value assessment of the property plus 25 per centum 
of such assessed value? 

2. Is the reappropriation of the unexpended balance of $154,000 available 
for the purchase of any school building or playground site authorized to be 
acquired in the five-year school building program act, whether or not such 
site is specifically mentioned in the legislation quoted above? 


The act of May 10, 1926, 44 Stat. 430, making appropriation for 
the government of the District of Columbia and other activities 
for the fiscal year 1927, under the heading “ Public schools” pro- 
vides: 

Salaries: For personal services of administrative and supervisory officers in 
accordance with the act fixing and regulating the salaries of teachers, school 
officers, and other employees of the Board of Education of the District of 
Columbia, approved June 4, 1924, $630,300. 

For personal services of clerks and other employees in accordance with the 
classification act of 1923, $109,500. 

For personal services in the department of school attendance and work 


permits in accordance with the act approved June 4, 1924, and the act approved 
February 5, 1925, $29,900. 


The question for decision is whether the limitation or restriction 
contained in the first paragraph operates only against the lump-sum 
appropriation of $703,500 made therein, or whether it applies also 
against the moneys reappropriated in the second paragraph quoted 
above. 

The act of February 26, 1925, 43 Stat. 986, authorized a five-year 
school-building program for the District of Columbia and the act 
of May 10, 1296, supra, appropriated a lump sum for the purchase 
of sites specifically enumerated therein, subject, however, to the re- 
striction that “no part of the appropriations herein made” shall 
be expended for the purchase of any site the cost of which shall ex- 
ceed the full value assessment of such property last made before 
purchase thereof plus 25 per cent of such assessed value. It was 
further provided that if any of the sites enumerated can not be 
purchased under the limitation as to price then any of the moneys 
remaining unexpended may be expended, subject to the limitation 
as to price, in the purchase of any or all land authorized to be 
acquired in the five-year school-building program authorized by 
the act of February 26, 1925. 

In addition to the lump-sum appropriation referred to the act 
reappropriates the unexpended balance of an appropriation made 
for a specific school purpose in an act making appropriation for a 
prior fiscal year and authorizes its expenditure for the purchase of 
sites authorized to be acquired by the act of February 26, 1925. 

It appears clear that it was the intention of the Congress in the 
enactment restricting the use of the appropriations for the pur- 
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chase of school and playground sites that such restriction as to price 
shall apply to all acquisitions of said sites under appropriations 
made in said act and not merely to the lump-sum appropriation of 

703,500. It is obvious that the placing of the restriction upon the 
use of the appropriations made was but a means of prohibiting the 
purchase of sites at a cost greater than the full value assessed plus 25 
per cent, and repeating the restriction in that part of the act reap- 
propriating the unexpended balance of the prior appropriation was 
unnecessary to give effect to that intent but on the contrary express 
exception therefrom would have been necessary if the restriction 
was not intended to be applicable. 

I am accordingly constrained to determine that the reappropria- 
tion of the unexpended balance of $154,000 is subject to the limita- 
tion that purchases therefrom may not be made when the cost of 
the site exceeds the full value assessment of the property plus 25 
per cent of such assessed value either for the purchase of sites 
specifically enumerated in the act of May 10, 1926, or for the pur- 
chase of other sites authorized to be acquired by the five-year school- 
building program authorized in the act of February 26, 1925. 


A-12027 


OATH OF OFFICE—MIXED CLAIMS COMMISSION, UNITED STATES 
AND MEXICO 


The commissioners and the joint employees of the Governments of the United 
States and Mexico on the Mixed Claims Commission of those two 
countries are not required to take the oath of office under section 1757, 
Revised Statutes. The agents and counsel representing the United States 
under Article IV of the Treaty are “appointed to an office” and must 
take the oath prescribed by section 1757, Revised Statutes. The additional 
employees of the agency of the United States whose appointments are not 
required to be made by the President, the courts of law, or the heags of 
departments are not officers of the United States and as a matter of law 
are not required to take the oath of office, although it is desirable that 
they should do so. 


Decision by Comptroller General McCarl, August 16, 1926: 

There is for consideration by this office the question whether mem- 
bers of the Mixed Claims Commission, United States and Mexico, 
and officers and employees of the commission and of the agency of 
the United States appointed for service in connection with that com- 
mission, should be required to take an oath of office in order to be 
entitled to the compensation for the performance of their respective 
duties. 

This commission was established by treaty or convention between 
the United States and Mexico promulgated by proclamation of the 
President September 10, 1923, 43 Stat. 1722, which treaty provided: 
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ARTICLE I 


« * * * * * i 


Such commission shall be constituted as follows: One member shall be 
appointed by the President of the United States; one by the President of the 
United Mexican States; and the third, who shall preside over the commission, 
shall be selected by mutual agreement between the two Governments. * * * 


ARTICLE II 


The commissioners so named shall meet at Mexico City within six months 
after the exchange of ratifications of this convention, and each member of the 
commission, before entering upon his duties, shall make and subscribe a 
solemn declaration stating that he will carefully and impartially examine and 
decide, according to the best of his judgment and in accordance with the 
principles of justice and equity, all claims presented for decision, and such 
declaration shall be entered upon the record of the proceedings of the 
commission. 


* - e + * * s 


ARTICLE IV 


6 * * * * * + 


Each Government may nominate and appoint agents and counsel who will 
be authorized to present to the commission, orally or in writing, all the argu- 
ments deemed expedient in favor of or against any claim. * * 


* * * * * * * 


ARTICLE V 


The commission shall keep an accurate record of the claims and cases sub- 
mitted, and minutes of its proceedings with the dates thereof. To this end, 
each Government may appoint a secretary; these secretaries shall act as joint 
secretaries of the commission and shall be subject to its instructions. Each 
Government may also appoint and employ any necessary assistant secretaries 
and such other assistance as deemed necessary. The commission may also 
appoint and employ any persons necessary to assist in the performance of its 
duties. 

With respect to the commissioners themselves they are not 
required to take the oath ordinarily required of officers of the 
United States by section 1757, Revised Statutes. Any doubt on this 
point is removed by the provision in Article II of the treaty pre- 
scribing the form of declaration which they will be required to make. 
The secretaries, assistant secretaries, and other assistants appointed 
under Article V of the treaty, either by the respective Governments 
or by the commission itself, can not be considered as officers or 
employees of either Government, being rather officers or employees 
of the two Governments jointly, and could not, therefore, be required 
to take the oath of office required of officers and employees of the 
United States. 

There is a third class of officers or employees authorized by the 
treaty, Article IV; that is, agents and counsel appointed by the 
respective Governments to present the arguments for and against 
the various claims submitted. Section 1757, Revised Statutes, and 
the act of May 13, 1884, 23 Stat. 22, require an oath of office to be 
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executed by “any person elected or appointed to any office of honor 
or profit.” The act of August 6, 1861, 12 Stat. 326, required an 
oath by “each and every officer, clerk, or employe,” but this pro- 
vision was not carried into the Revised Statutes and was accord- 
ingly repealed thereby, leaving the requirements for oaths limited to 
persons “elected or appointed ” to any office of honor, or trust, or 
profit. This requirement is confined to officers of the United States 
in the constitutional sense; i. e., officers whose appointment is vested 
by law in the President of the United States, the courts of law, or 
the heads of the departments. 1 Comp. Dec. 540; 4 id. 92. See 
also United States vy. Hartwell, 6 Wall. 385; United States vy. 
Germaine, 99 U. 8. 509; United States v. Mouat, 124 U. S. 308. 

The appointment of agents and counsel under Article IV of the 
treaty is vested in the respective Governments and such agents and 
counsel are accordingly officers or persons “elected or appointed ” 
to an office within the purview of section 1757, Revised Statutes, 
and the act of May 13, 1884, 23 Stat. 22, and must be required to 
take the oath of office in the form prescribed by said section 1757. 

The treaty does not specifically provide for the appointment of 
employees of the agency of the United States (as distinguished from 
joint employees of the commission) other than the agents and 
counsel, and the authority for the employment of such additional 
assistants is derived from the appropriation for the expenses of 
the agency of the United States, act of February 27, 1925, 43 Stat. 
1024, which contains a provision for “ expenses of an agency of the 
United States * * * including salaries of an agent and neces- 
sary counsel and other assistants and employees in the District of 
Columbia and elsewhere.” Such “ other assistants and employees ” 
therefore not being required by any law to be appointed by the 
President, or a court of law, or the head of a department, are not 
officers of the United States within the constitutional sense and are 
not, as a matter of law, required to take an oath of office, although 
it is highly desirable that they be required to do so as a matter of 
public policy. 4 Comp. Dec. 92-95; Review 3917, April 23, 1923; 
21 Op. Atty. Gen. 507. 

Past payments to the agents and counsel and other assistants and 
employees will not be disturbed but it will be necessary to disallow 
all compensation to such officers and employees accruing after 
September 1, 1926, unless and until the prescribed oath of office 
has been taken. 
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(A-14868) 


LEASES, RENT—PAYMENT OF RENT AFTER EXERCISE OF OPTION 
TO PURCHASE 


Where the United States leased a tract of land, the lease granting to the 
United States an option to purchase with a provision that payment of 
rent should continue until the date title was transferred and the con- 
sideration paid and also a provision limiting the right of renewal under 
the lease to June 30, 1925, upon the exercise of the option to purchase, 
the United States ceased to be a tenant of the lessor and no rent is 
payable for the period it remained in possession after June 30, 1925, 
the expiration of the maximum renewal period, pending the execution 
of the deed and payment of the consideration. 


Decision by Comptroller General McCarl, August 16, 1926: 

There is for consideration the claim of Joseph D. Stephens for 
$80.54, as rental for the period from July 1, 1925, to April 20, 1926, 
for a tract of land in Canadian County, Okla., and described in lease 
between claimant and United States dated December 8, 1923. 

By the lease referred to the claimant leased to the United States 
the tract of land described therein for the term beginning December 
8, 1923, and ending June 30, 1924, for the sum of $8.3314 per month, 
payment to made at the end of the fiscal year. The lease provided 
that it might at the option of the Government be renewed at the 
same monthly rental and upon the same terms and conditions, pro- 
vided notice was given in writing to the lessor at least two months 
before the lease expired, and it was further provided that no renewal 
should extend the period of occupancy beyond June 30, 1925. Para- 
graph 6 of the lease provided as follows: 


OPTION TO PURCHASE.—The lessor hereby gives to the United States of 
America, during the term of this lease or any renewal thereof, the option to 
purchase the above-described property for the sum of thirty-five hundred ($3,- 
500.00) dollars; provided that this lease or any renewal thereof shall continue 
in effect and the United States shall pay rental at the rate stipulated above 
until the date title to the land is actually transferred to the United States 
and the said consideration of thirty-five hundred ($3,500.00) dollars is paid. 
If and when the United States shall exercise the option herein contained by 
service upon the lessor of a notice to that effect, the lessor shall promptly 
thereafter at his expense furnish an abstract of title covering the above- 
described property, showing ownership to be in the lessor free and clear of all 
encumbrances, and further, will recertify the said abstract down to the date 
of transfer of title to the United States, showing that during said period 
there have been no changes of record in the ownership of the property, or any 
liens or encumbrances created or existing against the same. 


The lease was renewed in accordance with its terms until June 30, 
1925, but no lease was entered into for the period subsequent to that 
date. Prior to the expiration of the term under the renewal lease, 
the claimant was advised that the Government elected to exercise 
its option to purchase. However, the deed conveying the land to 
the United States was not executed until February 11, 1926, and pay- 
ment therefor was not made until April 20, 1926, the instant claim 
being for the period subsequent to the expiration of the term under 
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the renewal lease and prior to the date payment was received for 
the property. 

The claimant contends that he is entitled to rental for the land 
until he received payment therefor and relies on the section of the 
lease quoted above to support his contention. 

It is obvious that the occupancy during the period for which rental 
is now claimed was not under the lease of December 8, 1923, nor 
the renewal thereof, since it was expressly provided that the period 
of occupancy thereunder should not extend beyond June 30, 1925. 

The exercise of the option to purchase prior to the termination on 
June 30, 1925, of occupancy under the lease placed the United States 
in the position of owner of the premises on and after July 1, 1925, 
subject to compliance with the contract created by the exercise of 
said option, and the relation of landlord and tenant thereupon 
ceased to exist. See 26 Comp. Dec. 928; 1 Comp. Gen. 625; id. 752; 
and the authorities cited therein. 

The effect of the provision in article 6 of the lease, relied upon as 
the basis for this claim, was to give the lessor the right to rent for 
the entire period covered by the lease and authorized renewals thereof 
unless the purchase price should be paid in the meantime. Rent 
has been paid up to June 30, 1925, which was the date of expiration 
of the lease as renewed, and payment of rent beyond said date is not 
authorized. 

The claim is accordingly disallowed. 


(A-15104) 
TRAVELING EXPENSES—RECEIPTS 


Regardless of whether the regulations of the Veterans’ Bureau assume to waive 
the requirements that receipts covering traveling expenses be furnished by 
beneficiaries of the bureau, the General Accounting Office must, and gen- 
erally will, require receipts in all cases where necessary to establish the 
actuality and correctness of any expenditure for which reimbursement is 
claimed. Such receipts, however, are not indispensable to an allowance 
as to charges which stand self-evidenced. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
August 16, 1926: 


There was received your letter dated July 15, 1926 (file DAA-D), 
requesting reconsideration of suspensions in the accounts of Melvin 
P. Holt, special disbursing agent, as per exceptions expressed in 
Settlement Certificate No. M-20046-V, dated May 28, 1926, which 
are stated as follows: 

Voucher 52683. Payment to Harry E. Hoover, C—195559, Walla 
Walla, Wash., for reimbursement of travel expenses incurred while 
reporting for physical examination January 4, 1926, to January 10, 
1926. No receipts attached to voucher. $20.36. 
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Voucher 52731. Payment to Herbert A. Olsen, C-1283095, Tacoma, 
Wash., for reimbursement of travel expenses incurred while report- 
ing for physical examination Jan. 18, 1926. No receipt attached 
to voucher for gasoline and oil. $1.35. 

The letter states in explanation of the reasons why no receipts 
are furnished : 


It has not been the practice of the bureau to require receipts to support 
minor items of travel expense incurred by claimants or beneficiaries directed 
to report for examination, observation, treatment, or for other purposes author- 
ized under Title II—Compensation and Treatment—of the World War veterans’ 
act. As a matter of fact bureau regulations relative to transportation and 
traveling expenses of claimants and beneficiaries do not require receipts to 
support claims for reimbursement of travel expenses. (Regulation No. 99, 
effective March 28, 1925, and Regulation No. 131, effective January 29, 1926, 
sections 8010 and 8020.) 

Travel accounts of claimants and beneficiaries are necessarily stated on 
Form 3228—Public Voucher for Reimbursement of Travel Expenses—although 
this form is primarily for use of officers and employees of the bureau in 
accounting for expenses incurred in the discharge of official duties. It is the 
opinion of the bureau, however, that claimants and beneficiaries reporting for 
examination, observation, treatment, etc., are not properly subject to travel 
regulations promulgated for observance of officers and employees of the U. 8. 
Veterans’ Bureau, as it is reasonable to presume that claimants and bene- 
ficiaries, as a general rule, are totally ignorant of accounting requirements pre- 
scribed by bureau regulations. The requirement that subvouchers be furnished 
to support minor payments has therefore been-waived as impracticable in the 
case of claimants and beneficiaries, and the oath or affirmation of veteran 
that account is just and true in all respects has been considered sufficient to 
support reimbursement claims, provided charges made are necessary and 
reasonable. 

In view of the above and in the absence of any specific regulation to the effect 
that receipts should be furnished by claimants and beneficiaries in support of 
minor items of expense incurred in reporting for examination, observation, 
treatment, or for other purposes, it is requested that credit be allowed for the 
above and all similar payments suspended by the General Accounting Office, 
and that no further suspensions of this kind be reported in subsequent settle- 
ments of accounts of bureau disbursing officers. 


In the case of Hoover, $11.36 was charged as expended for 44 
gallons gasoline, and oil, and the distance traveled is alleged to be 
980 miles, the automobile used being a Ford, and in the case of 
Olson, $1.35 was expended for 514 gallons gasoline, and oil, used 
in a Ford car, and the distance traveled is given as 82 miles, These 
charges for the distances traveled would appear fair and reasonable 
and it is probable neither of these parties could have traveled for 
less. It may be said that as to such charges’ they stand self-evi- 
denced, and while it is desirable and proper that all claims for reim- 
bursements of expenditures chargeable to the public funds should 
be established by receipted bills, their absence in this case will not 
be considered as indispensable to an allowance. The only other 
charge in question is that of Hoover for lodging at Seattle, January 
5, 6, 7, 8, at $1.50, stated to be contract rates, total $6, and lodging 
Portland, January 4 and 9, going and returning, $1.50 each, total $3. 

As the lodging at Seattle was at contract rates, presumably with 
the Veterans’ Bureau, receipts are unnecessary except for the pur- 
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pose of establishing the fact that lodging was actually obtained, for 
which payment is claimed, but as to this it is safe to assume that 
lodging was necessarily procured, and this would apply as well to 
the like charges at Portland. Accordingly, upon review the sus- 
pensions involved are directed to be allowed. 

It is proper to say, however, relative to statements in the above- 
quoted letter, that the furnishing of proper receipts as evidence is 
not necessarily restricted to application through travel regulations 
to Government employees alone, such regulations being but a spe- 
cific statement for the information of public employees of the gen- 
eral requirements as to such evidence. Regardless of whether the 
bureau regulations assume to waive the requirements for such re- 
ceipts as to such beneficiaries, this office must, and generally will, 
require receipts in all cases where necessary to establish the actuality 
and correctness of any expenditure for which reimbursement is 
claimed. 

If, as you state, the beneficiaries are not generally familiar with 
the accounting requirements of the Government with respect to sup- 
porting payments for traveling expenses by proper receipts, the 
travel order to the beneficiary, incident to the observation, exami- 
nation, ete., which will obligate appropriated funds, should direct 
the beneficiary to furnish such receipts as evidence of payments in 
support of claim for reimbursements. 


(A-15156) 


RETIREMENT, CIVILIAN—BREAK IN CONTINUITY OF EMPLOYMENT 
UNDER AN UNCLASSIFIED POSITION AFTER TRANSFER FROM 
A CLASSIFIED POSITION 


Members of the United States Board of Tax Appeals otherwise entitled to the 
benefits of the civil retirement law because their service in such unclassi- 
fied positions was continuous with service under classified positions, do not 
lose their retirement status because of a break of eight days in the con- 
tinuity of employment under the unclassified position incident to delay 
in reappointment after expiration of term of office. 

Whether a break in the continuity of employment under an unclassified posi- 
tion to which an officer or employee occupying a classified position had 
been transferred would in any event cause a loss of retirement status 
is for consideration upon the particular facts of each case, such as the 
cause of the break, whether due to some reason personal to the officer or 
employee or to some reason over which the officer or employee had no 
control, the duration thereof, and whether the office or position was occu- 
pied by another during the interval. 


Comptroller General McCarl to R. C. Tracy, Special Disbursing Agent, United 
States Board of Tax Appeals, August 16, 1926: 


I have your letter of July 21, 1926, as follows: 


I have the honor to request that you advise me with reference to the fol- 
lowing: 

Messrs. Charles M. Trammell, Charles P. Smith, and C. Rogers Arundell were 
members of the United States Board of Tax Appeals, holding office by virtue 
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of a presidential appointment and senatorial confirmation until the close of 
business on June 1, 1926. During thetr period of service with the board, 
deductions on account of retirement were made from their respective salaries. 
Their terms of office expired at the close of business on the date above men- 
tioned and they were reappointed and qualified by taking the oath of office 
under such appointment on June 8, 1926. 

In view of the fact that there has been a break in the continuity of their 
governmental service, I have the honor to request your decision as to whether 
I am authorized to make deductions in their compensation for retirement 
purposes since June 8, 1926, in view of the opinions of the Attorney General 
dated June 3, 1924, and December 22, 1924. 


The cited opinions of the Attorney General were to the effect that 
officers and employees transferred without break in continuity of 
employment from a classified position subject to the retirement act 
to an unclassified position would remain subject to the conditions 
and entitled to the benefits of the retirement act during their service 
in the unclassified position. See 5 Comp. Gen. 254 and decision of 
July 23, 1926, A-14390, 6 Comp. Gen. 69. See also section 3 (d) of 
the act of July 3, 1926, 44 Stat. 906, which includes, within the 
scope of the retirement act, “unclassified employees transferred 
from classified positions.” 

It is understood that the three members of the board in question 
served in classified positions immediately preceding their first ap- 
pointment and qualification as members of the hoard, which are un- 
classified positions, and that their service under the classified and 
unclassified positions was continuous until June 1, 1926, and that 
there is now presented for decision whether a subsequent break in 
the continuity of employment under the unclassified position termi- 
nated their retirement status. 

The retirement status of an officer or employee occupying an un- 
classified position gained by reason of continuity of employment 
with service under a classified position is a right or benefit personal 
to the officer or employee. It does not attach to the unclassified 
position. This right or benefit may be lost by a break in the con- 
tinuity of employment under the unclassified position, but such 
right or benefit need not be considered as lost by a short break in the 
continuity of employment under the unclassified position which re- 
sulted from a delay, over which the officer or employee had no con- 
trol, incident to reappointment of the same officer or employee to 
the same office or position, which was not occupied by another in 
the interval. Having in mind the purpose and intent of the pro- 
visions of the retirement act, and the evident purpose and intent of 
the established practice with respect to the retirement status of 
unclassified employees transferred from classified positions, I am 
constrained to hold that the three members of the United States 
Board of Tax Appeals remain subject to the conditions and entitled 
to the benefits of the Retirement Act under their reappointments 
effective June 8, 1926. 
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Whether a break in the continuity of employment in an unclassi- 
fied position to which an officer ‘or employee occupying a classified 
position had been transferred would in any event cause a loss of 
retirement status is for consideration upon the particular facts of 
each case, such as the cause of the break, whether due to some reason 
personal to the officer or employee or to some reason over which the 
officer or employee had no control, the duration thereof, and whether 
the unclassified office or position was occupied by another during the 
interval. 


(A-12324) 


COMPENSATION—VALUE OF ALLOWANCES IN KIND FURNISHED 
FIELD EMPLOYEES 






















While the General Accounting Office accepts tentatively the schedule of rates 
fixed by the Department of the Interior for the value of quarters and sub- 
sistence furnished field employees of the Indian Service, National Park 
Service, Bureau of Education in Alaska, and the Geological Survey, to be 
considered as a part of the total rate of compensation of employees, in 
accordance with section 3 of the act of March 2, 1926, 44 Stat. 161, it re- 
serves the right to question any or all of said rates at any time upon the 
discovery of facts or circumstances tending to indicate that said rates do 
not represent the reasonable value to the employee. Different values for 
the same subsistence generally, however, may not be fixed on the basis of 
the salary of the employee. 


Comptroller General McCarl to the Secretary of the Interior, August 17, 1926: 

Consideration has been given to your letter of July 16, 1926, for- 
warding for consideration a schedule of rates for value of quarters 
and subsistence furnished in kind to field employees of the Indian 
Service, National Park Service, Bureau of Education in Alaska, 
and Geological Survey, to be considered as a part of the total rate of 
compensation of employees, in accordance with section 3 of the act 
of March 2, 1926, 44 Stat. 161. Decision of June 3, 1926, 5 Comp. 
Gen. 957. 

If the rates represent the reasonable value to the employees of the 
quarters and subsistence furnished in kind they may be accepted 
as in compliance with the law. 5 Comp. Gen. 957. This office can 
not undertake to determine at this time whether the schedule of 
rates as submitted in fact represent the reasonable value to the em- 
ployees of what is furnished, and while, with the exception herein- 
after noted, they may be accepted tentatively, this office reserves the 
right to question any or all of said rates at any time upon the dis- 
covery of facts or circumstances tending to indicate that said rates 
do not represent the reasonable value to the employee. The excep- 
tion referred to above is the provision in the regulations of November 
30, 1925, relative to the Indian Service, which reads: 


All employees at schools or hospitals who are afforded the privilege of 
boarding at Government tables, whose positions are allocated above Grade 2 
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shall be charged $15 a month. All employees similarly situated, whose posi- 


tions are allocated in Grade 2 or under, shall be charged $10 a month for 
board. 


This places a different value on the same subsistence received by 
employees in different salary grades in order that a less amount be 
deducted from the salary of the lower-paid employees. Such a 
basis is not proper. Obviously the value of the same subsistence 
furnished at the same table to employees in different salary grades 
would be the same unless it could be shown that the subsistence fur- 
nished, and which was the only subsistence available to the employee 
of the lower grade, was of a higher class—more expensive—than 
an employee in like circumstances ordinarily would provide for him- 
self. Furthermore, it is hardly conceivable that an employee re- 
ceiving a salary of $65 a month would not ordinarily expend more 
than $10, or even $15, a month for subsistence. 

You explain the matter as follows: 


In regard to the regulation of the Bureau of Indian Affairs dated November 
30, 1925, pertaining to subsistence furnished employees, it is believed that your 
office was not cognizant of some of the conditions entering into the considera- 
tion of this question when the decision of June 3 was promulgated. Only a 
small number of employees in the Indian field service are furnished sub- 
sistence and then only when it is required for the best interest of the service. 
Most of those being furnished subsistence are Indian employees holding posi- 
tions carrying a gross salary of $65 a month. These employees are usually 
former students and are assigned as assistants to the other employees. They 
are carried on the rolls as salaried employees, but their service in a measure 
also is considered a part of their education and training for appointment to 
such positions as they may later be found qualified to fill; and while the de- 
duction is only $10 a month for subsistence they eat with the pupils and the 
per capita cost for meals is less than $8 a month. These Indian employees 
are required to live at the schools and would not be permitted to reside else- 
where if they could and so desired. 

It is necessary to provide a few other employees with subsistence, such as 
those at hospitals and several of the small boarding schools where there are 
not sufficient employees to justify them in maintaining their own mess. In 
such cases the charge for subsistence is $15 a month, as the cost is appreciably 
more than for meals supplied pupils and employees served at the same tables. 
Due to the isolation of most of the schools the cost must necessarily be the 
principal factor in determining the reasonable value to the employee of the 
subsistence furnished inasmuch as it could not be obtained elsewhere. A de- 
duction of $15 a month was deemed a reasonable charge under all the con- 
ditions, particularly as the cost to the Government is materially less than that 
amount. One of the reasons for this low cost is that proposals are called for 
once a year for supplies for the entire service and because of the large quanti- 
ties required there is a good deal of competition among bidders. Moreover, 
there is a farm connected with each school primarily for the purpose of giving 
pupils instruction along agricultural lines. A reasonable value is placed 
upon the products of these farms and yet they aid materially in reducing the 
cost of subsistence. The matter of furnishing subsistence to employees has 
been given a great deal of consideration, and in general it is now the practice 
to furnish subsistence only when it is not practicable for them to procure it 
elsewhere. It is believed that the rates fixed by the Indian Bureau are 
reasonable and within the purview of your decision and that the plan is the 
most feasible one that can be applied to the peculiar conditions existing in its 
field service. 


If this explanation is intended to show that the employees whose 
subsistence has been fixed at $15 per month do not eat at the same 
tables and are not furnished the same class of subsistence as em- 
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ployees whose subsistence has been fixed at $10 per month, then the 
regulations are misleading. 

The view of this office that different values for the same subsistence 
generally may not be fixed on the basis of the salary of the employee 
must be and is adhered to. 


—_ 





(A-13846) 


APPROPRIATIONS—REPAIRS TO RENTED BUILDINGS 





The limitations in the appropriations for mechanical equipment for public 
buildings and repair and preservation of public buildings to the effect 
that not to exceed a certain percentage of the annual rental derived from 
buildings on sites acquired for the erection of public buildings may be ex- 
pended for repairs, etc., apply to aggregate rentals from buildings on the 
particular site and not to the rental from any one building alone. The 
vouchers representing payments for such repairs, etc., should be supported 
by such information and data as will show the total rentals on the site 
and all previous expenditures for repairs, etc. 


Comptroller General McCarl to the Secretary of the Treasury, August 17, 
1926: 


Consideration has been given to your letter of April 3, 1926, wherein 
you request review of the action taken by this office in disallowing 
credit for two items of $30 and $25 in settlement C-37013-T, ac- 
counts of J. L. Summers, disbursing clerk, Treasury Department, 
for the month of September, 1925, involving payments made by him 
from the appropriations “ Mechanical equipment, public buildings, 
1926,” and “Repairs and preservation of public buildings, 1926,” 
respectively, for certain repairs for buildings on sites acquired for 
the erection of public buildings. 

The appropriation “Mechanical equipment for public buildings, 
1926,” act of January 22, 1925, 43 Stat. 779, from which the first 
item, voucher 37, September, 1925, was paid, specifically limits ex- 
penditures for such equipment for buildings on sites under the 
control of the Treasury Department, to 10 per cent of the annual 
rentals received therefrom. Likewise, the appropriation “ Repair 
and preservation of public buildings, 1926,” contained in the same 
act, from which the second item, voucher 5, September, 1925, was 
paid, restricts payment for repairs to buildings of this character to 
15 per cent of the annual rentals. 

It has been held that the limitations in appropriations such as 
here involved apply to the aggregate rentals received from the 
buildings on the particular site and not to the rental from any one 
building alone. Decision of August 29, 1914, to the Secretary of the 
Treasury. 

It now appearing that the authorized percentage on the aggregate 
rentals from buildings on the sites in question has not been exceeded, 
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the amount of $55, representing the two items disallowed, is certi- 
fied for credit in the accounts of the disbursing clerk. 

To avoid the necessity of suspending or disallowing credit for 
such items in the future, it is requested that hereafter proper in- 
formation and data be submitted with the vouchers representing pay- 
ments for such purpose, showing the total annual rental of all 
buildings not reserved by vendors on the particular site and all prior 
payments for repairs and mechanical equipment, respectively, if 
any, with the voucher number and the account in which paid. The 
first voucher should show the annual rental in detail and all others 
for the same fiscal year may show the annual rental in total, with a 
reference to the first voucher on which the information is furnished 
in detail. 


(A-15340) 
CHECKS—INDORSEMENT—INSANE PAYEE 


The finding by a Naval Retiring Board that an officer is incapacitated for 
active service by reason of paralytic dementia is not necessarily conclu- 
sive of his mental capacity to receive and indorse checks for his retired 
pay, and, in the absence of his being adjudged insane by a competent 
court or of actual knowledge that he is mentally incapable of indorsing 
his pay checks, such checks may be issued in hts name and forwarded 
to his address of record. 


Comptroller General McCarl to the Secretary of the Navy, August 17, 1926: 
There has been received your letter of August 9, 1926, as follows: 


By action of the President of the United States on November 17, 1922, in 
approving the proceedings and findings of the Naval Retiring Board in the case 
of Lieutenant Charles E. Treibly, Medical Corps, U. 8S. N., that officer was 
transferred to the retired list of the Navy. 

The findings of the retiring board were as follows: 

“The board, having deliberated on the evidence before it, decided that Lieu- 
tenant Charles E. Treibly, Medical Corps, U. 8S. Navy, is suffering from paralytic 
dementia; that this condition is permanent, by reason of which he is incapaci- 
tated for active service in the Navy, and that his incapacity was contracted in 
the line of duty as the result of an incident of the service. 

By orders of the Navy Department, dated October 31, 1923, the Superin- 
tendent of the Government Hospital for the Insane at Washington, D. C., was 
directed to receive and care for Lieutenant Commander Treibly (MC), and to 
furnish such treatment as might be necessary to relieve his phys.cal and mental 
disability. 

During period this officer was in the Government. Hospital for the Insane his 
pay was regularly effected by check from the supply officer carrying his account 
on a certificate by an officer of the Medical Corps of the Navy on duty at the 
Government Hospital for the Insane, certifying that Lieutenant Commander 
Treibly (MC), was competent to indorse such checks. This certificate was 
furnished with each check and at regular intervals. 

Recently Lieutenant Commander Treibly (MC), has been released from the 
Government Hospital for the Insane by order of the Supreme Court of the 
District of Columbia solely on the ground that his commitment to that institu- 
tion was not made in accordance with law. 

The supply officer carrying the account of Lieutenant Commander Treibly 
(MC), has requested instructions from the Navy Department with reference 
to effecting his pay, since his release from the Government Hospital for the 
Insane, inasmuch as there is no Government official in a position to certify as 
to his mental capacity to indorse the checks issued for his pay. 


66344°—27——-10 
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Your decision is respectfully requested as to whether or not the supply officer 
should issue checks to Lieutenant Commander Treibly (MC), and submit them 
to his present address in Shamokin, Pa. * * 


If the officer in question had been adjudged insane by a court of 
competent jurisdiction or was, in fact, known to be incapable of 
managing his financial affairs, checks in payment of his retired pay 
should not be delivered except to his duly appointed guardian or 
committee, the indorsement to be by the guardian or committee. 
Bulletin No. 2,1 Comp. Gen. 785. From your statement, however, it 
would appear that the officer has not been adjudged insane by any 
court, that the finding of the retiring board was only conclusive as 
to his incapacity for active service, and that even while confined in 
the Government Hospital for the Insane he was considered and cer- 
tified by a medical officer of the Navy as competent to indorse the 
checks issued for his retired pay. Under the circumstances, there- 
fore, it does not appear necessary at this time to question his com- 
petency to receive and indorse his pay checks. 4 Comp. Gen. 1058. 
Should any further question arise as to his competency to indorse the 
checks so issued to him due to change in his mental condition, a full 
statement of the facts should be again submitted to this office. 


(A-14437) 


RATIONS, COMMUTATION OF—ENLISTED MEN OF THE MARINE 
CORPS 


The monetary allowance in lieu of rations and quarters for enlisted men 
authorized by section 11 of the act of June 10, 1922, 42 Stat. 630, may 
not be paid to enlisted men of the Marine Corps rationed in the usual 
manner in their organization or at their post who are permitted to mess 
separately. Such enlisted men may be paid only the commuted value of 
the ration which would otherwise be furnished in kind. 


Decision by Comptroller General McCarl, August 18, 1926: 

Q. M. Sergt. John H. Rath, United States Marine Corps, has 
requested review of settlement No. 015509, dated December 10, 
1925, disallowing his claim for the difference between the allow- 
ance for subsistence at the rate of $1.20 per day and the commuted 
ration allowance of 50 cents per day, while on duty with the marine 
detachment, American Legation, Managua, Nicaragua, during the 
period from March 15, 1924, to August 3, 1925, 

The quartermaster, headquarters United States Marine Corps, 
Washington, reported June 9, 1926, that: 


During the above indicated period the enlisted men on duty with the marine 
detachment, American Legation, Managua, Nicaragua, were subsisted on the 
Navy ration in kind, in a common mess maintained for them at that station, 
with the exception of certain noncommissioned officers (of whom Quartermaster 
Sergeant Rath was one) who, for their own convenience, were paid com- 
mutation of ration of 50 cents per day, in lieu of being subsisted in kind, 
by authority of the Major General Commandant, in accordance with the 
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provisions of paragraph 490, System of Accountability, U. S. M. ©. The 
purpose of this provision of regulations is to permit married noncommissioned 
officers of the higher grades serving at posts where messing facilities are 
available to receive the commuted ration allowance and subsist with their 
families, and it is the practice to grant this privilege to them whenever 
conditions warrant it. 


Section 11 of the act of June 10, 1922, 42 Stat. 630, provides 
in part: 


* * * To each enlisted man not furnished quarters or rations in kind 
there shall be granted, under such regulations as the President may pre- 
scribe, an allowance for quarters and subsistence, the value of which shall 
depend on the conditions under which the duty of the man is being performed, 
and shall not exceed $4 per day. These regulations shall be uniform for 
all of the services mentioned in the title of this act. Subsistence for pilots 
shall be paid in accordance with existing regulations and rations for enlisted 
men may be commuted as now authorized by law. 


Pursuant to this section regulations were promulgated in Execu- 
tive order of June 19, 1922, applicable to enlisted men of the Army, 
Navy, Marine Corps, and Coast Guard, on duty who are not fur- 
nished quarters or rations in kind, as follows: 


Tasie I 


1. Men on duty where quarters or rations in kind are not furnished will 
be granted daily allowances as follows: 


| 
No Gov- | Govern- 
ernment | ment 
messing messing 
facilities | facilities 
furnished | furnished 





wen 


ts) Babelbteneet ois Git ut cette sued cade $1. 20 
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A. General: ng 


The law and regulation authorize the payment of the allowance 
for subsistence only when the enlisted men are rot rationed in the 
usual manner in a military force. It provides no opportunity to an 
enlisted man at his election to increase the cost to the Government 
of subsisting him by electing payment in money in lieu of rations in 
kind. It is a matter of grace, not of right, on the part of a married 
enlisted man whether he shall be permitted to mess separately from 
his organization and be paid the cost in money of a ration in the 
organization. 

Claimant was on duty at a station where the Government subsisted 
the enlisted men there on duty; for his own convenience he was per- 
mitted to mess separately. He was not an “enlisted man not fur- 
nished * * * rations in kind” but an enlisted man furnished 
rations in kind who was permitted to mess separately and be paid 
the value of the ration. He was neither within the law, nor the 
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regulation entitled to the claimed payment. The claim is entirely 
without merit. 
Upon review the settlement is sustained. 


(A-15159) 


MEDICAL AND HOSPITAL TREATMENT—PENSIONERS IN 
ST. ELIZABETHS HOSPITAL 


Under the provisions of subdivision (10), section 202, of the World War 
veterans’ act of June 7, 1924, as amended by section 9 of the act of July 2, 
1926, 44 Stat. 796, the pensions of veterans are not relieved from deduction 
for board, maintenance, etc., while such veterans are in St. Elizabeths 
Hospital, unless and until such veterans have come under the direction of 
the Veterans’ Bureau. 

The proviso in section 9 of the act of July 2, 1926, amending the act of 
February 2, 1909, 35 Stat. 592, has reference to that part of the act of 
1909 providing for the deduction from the pension of a patient in St. 
Elizabeths Hospital for the payment of board and maintenance incident 
to hospitalization. The other provisions of the act of 1909 providing for 
payment to dependents and for deposit of a portion of the pension for 
personal use of the pensioner remain in full force and effect. 


Comptroller General McCarl to the Secretary of the Interior, August 18, 1926: 

I have your submission of July 22, 1926, requesting decision upon 
certain questions arising under the provisions of subdivision (10), 
section 202, World War veterans’ act of June 7, 1924, 43 Stat. 620, 


as amended by section 9, act of July 2, 1926, 44 Stat. 796, the terms 
of which are as follows: 


(10) That all hospital facilities under the control and jurisdiction of the 
bureau shall be available for every honorably discharged veteran of the Span- 
ish-American War, the Philippine insurrection, the Boxer rebellion, or the 
World War suffering from neuropsychiatric or tubercular ailments and dis- 
eases, paralysis agitans, encephalitis lethargica, or amoebic dysentery, or the 
loss of sight of both eyes, regardless whether such ailments or diseases are 
due to military service or otherwise, including traveling expenses as granted 
to those receiving compensation and hospitalization under this Act. The 
director is further authorized, so far as he shall find that existing Government 
facilities permit, to furnish hospitalization and necessary traveling expenses 
incident to hospitalization to veterans of any war, military occupation, or 
military expedition, including those women who served as Army nurses under 
eontracts between April 21, 1898, and February 2, 1901, not dishonorably dis- 
charged, without regard to the nature or origin of their disabilities: Provided, 
That any and all laws applicable to women who belonged to the Nurse Corps 
of the Army after February 2, 1901, shall apply equally to members of the 
Army Nurse Corps who served under contract between April 21, 1898, and 
February 2, 1901, including all women who served honorably as nurses, chief 
nurses, or superintendent of said corps in said period: Provided, That prefer- 
ence to admission to any Government hospital for hospitalization under the 
provisions of this subdivision shall be given to those veterans who fre finan- 
cially unable to pay for hospitalization and their necessary traveling expenses: 
Provided further, That where a veteran hospitalized under the authority of 
this subdivision is financially unable to supply himself with clothing, he shall 
also be furnished with such clothing as the director may deem necessary: 
Provided further, That where a veteran entitled to hospitalization under this 
subdivision is suffering with a disease or injury necessitating the wearing of 
a prosthetic appliance and is financially unable to supply himself with same, 
upon an affidavit to that effect the director is hereby authorized to furnish 
such applfance and to effect necessary repairs to the same without cost to the 
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veteran: And provided further, That the pension of a veteran entitled to hos- 
pitalization under this subdivision shall not be subject to deduction, while 
such veteran is hospitalized in any Government hospital, for board, mainte- 
nance, or any other purpose incident to hospitalization: Provided further, That 
the Act of May 4, 1898, entitled “An Act making appropriations for the naval 
service for the fiscal year ending June 30, 1899, and for other purposes,” the 
Act of February 28, 1861, as amended by the Act of February 2, 1909, relative 
to the Government hospital for the insane in the District of Columbia, or any 
other Act, in so far as they are inconsistent with the provisions of this section 
be, and they are, hereby modified accordingly. 


With respect to the two provisos last quoted it is stated in the 
submission : 


These acts, therefore, will be modified so that the pension of a veteran 
entitled to hospitalization as a beneficiary of the U. S. Veterans’ Bureau can 
not be used to reimburse the hospital for board and treatment while in this 
institution. The hospital bas several beneficiaries of the Veterans’ Bureau 
who are receiving hospitalization from that bureau, and for whom the hospital 
is drawing a pension; one-sixth being placed to their credit and the balance, 
not exceeding $1.50 per day, being used to reimburse the hospital for their 
board. The balance of their pension that is used to reimburse the hospital 
for their board, is credited the U. S. Veterans’ Bureau on the monthly bill 
rendered for the board and treatment of their beneficiaries, and reduces the 
amount that they would otherwise pay the hospital for this purpose. 

The provision noted states that the pension of a veteran entitled to hospitali- 
zation under this subdivision shall not be subject to deduction while such 
veteran is hospitalized in any Government hospital for board, maintenance, 
etc. The hospital has several of these patients who are being hospitalized 
as beneficiaries of the U. S. Veterans’ Bureau, and there are several other 
of the same class entitled to hospitalization; namely, Spanish-American War 
veterans, service men received in the hospital since 1898, who have not been 
taken up by the U. 8S. Veterans’ Bureau and are not being hospitalized as their 


beneficiaries. Would these men be exempted from reimbursing the hospital 
for board and treatment, the same as those who have become beneficiaries of 
the U. 8S. Veterans’ Bureau? 


The right to hospitalization under section 202 (10), World War 
veterans’ act, as amended, is not absolute in the veteran. Before he 
is entitled to hospitalization it must be determined by the Director 
of the United States Veterans’ Bureau that he comes within the 
purview of that section, such matters as to whether he. was honorably 
discharged, is not financially able to pay, etc., to be taken into con- 
sideration by the director in his determination. Thus, in order for 
a veteran to be “entitled to hospitalization under this subdivision ” 
so as to relieve his pension from deduction for board, maintenance, 
etc., while in a Government hospital, the veteran must have come 
under the direction of the Veterans’ Bureau. You are accordingly 
advised that veterans who have not been taken over by the Veterans’ 
Bureau and are not being hospitalized in St. Elizabeths Hospital 
accordingly are not exempted from reimbursing the hospital for 
board, treatment, etc. 

Your submission further states: 


The pension funds drawn by the hospital under the act of February 2, 
1909 (35 Stat. 592), are deposited in the Treasury of the United States by 
the disbursing officer of this institution, and the records kept in accordance 
with regulations of the Secretary of the Interior dated May Ist, 1909, copy 
of which is inclosed. Under these regulations, one-sixth of the amount drawn 
is placed aside for the benefit of the patient. A certain part, if any dependent 
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beneficiaries appear, is paid to such beneficiaries, the balance being used 
either to reimburse the hospital for board or placed to the credit of said 
patients. Under the act of July 2, 1926, it would be necessary to make a 
change in the method of distributing these funds. Kindly advise us if the full 
amount is to be placed to the credit of the patient for his use, whether such 
funds if a dependent beneficiary should make claim should be used for their 
benefit, or in what. way payments should be made to the patient for his use. 

The provisions of the act of February 2, 1909, 35 Stat. 592, are 
modified by the act of July 2, 1926, supra, only in so far as they 
relate to the deduction from pension money for board and main- 
tenance in St. Elizabeths Hospital of beneficiaries of the Veterans’ 
Bureau. The other provisions of the act of 1909, not being in- 
consistent with the provisions of section 202 of the World War 
veterans’ act, as amended, are not modified and therefore remain in 
full force and effect. 

The authority under the act of 1909 to pay dependents of the 
pensioner a part of the pension, or to deposit a part of the pension 
to the credit of the pensioner for his personal use, is not affected 
by the act of July 2, 1926, except in so far as the Secretary of the 
Interior may deem it advisable to make adjustment in the amounts 
so paid, based upon the conditions as at present appearing in those 
accounts, because of the fact that no part of the pension is now 
subject to deduction for subsistence, etc., in these cases where the 
veteran pensioner has become a beneficiary of the United States 
Veterans’ Bureau. 

The remaining question, i. e., whether the provisions in the act 
of July 2, 1926, will affect “the paying of board of pensioners, 
veterans of the Civil War, or who are receiving pensions for other 
services, having a portion of said pension used for reimbursing 
the hospital for their board and maintenance,” has been answered 
in what has already been stated herein. That is, unless«nd until 
it has been determined by the director that a Civil War veteran is 
entitled to hospitalization under section 202 (10) of the World 
War veterans’ act, as amended, his pension is not relieved from 
deduction for board, etc., while in St. Elizabeths Hospital. 


(A-15219) 


POST OFFICE DEPARTMENT—SALARIES OF SUPERINTENDENTS OF 
CLASSIFIED STATIONS 


Substitute employees assigned to a classified postal station may not be in- 
cluded in the “number of employees assigned thereto” in computing the 
salary of the superintendent of the station under the provisions of the 
act of February 28, 1925, 43 Stat. 1057. 


Comptroller General McCarl to the Postmaster General, August 18, 1926: 


Consideration has been given to your letter of July 26, 1926, as 
follows: : 
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The act of February 28, 1925, reclassifying the salaries of postmasters and 
employees of the Postal Service provides that “the salary of superintendents 
of classified stations shall be based on the number of employees assigned 
thereto and the annual postal receipts” and that “at classified stations each 
$25,000 of postal receipts shall be considered equal to one additional em- 
ployee.” 

Classified stations are branch post offices and stations established under 
the authority of section 3871, Revised Statutes, as amended, which are in 
charge of and manned by employees of the classified civil service. 

In fixing the salaries of superintendents and assistant superintendents at 
classified stations, pursuant to the law quoted above, the department has 
considered only regular employees—clerks, carriers, laborers, and other em- 
ployees who are paid an annual salary and employed regularly eight hours 
per day, plus credit for the number of additional employees warranted by 
the postal receipts.. In a few cases where a regular employee may be assigned 
to two stations the station at which he is employed for the major portion 
of his time is credited with such employee 

It has not been the practice, in fixing the salaries of superintendents and 
assistant superintendents, to include in the number of employees substitute 
employees. Substitute employees may be regularly assigned to stations but 
their employment is contingent upon— 

(a) The absence of regular employees; and 

(b) The use of auxiliary service. 

If employed in place of employees absent on annual or sick leave such sub- 
stitutes are paid at the rate of 65 cents per hour, which expenditurers are 
chargeable to allowances for such substitute service. If employed in place 
of regular employees absent without pay, substitutes are paid at the rate 
of 65 cents per hour out of the lapsed salary of the regular employees. When 
substitute employees are on auxiliary assignments they are paid 65 cents per 
hour out of allowances for auxiliary service. 

In cases where substitutes are employed in place of regular ‘employees who 
are absent their daily service will approximate eight hours on the average, but 
it has been the view of the department that as they were employed in place 
of regular employees they should not be included in the number of employees 
used in fixing the salaries of superintendents and assistant superintendents. 
Auxiliary assignments may be for as much as eight hours per day, though 
this is exceptional. 

The regular assignment of substitute employees to a station adds to the 
supervisory responsibility of the superintendent and assistant superintendent, 
but because of the variation from time to time in the period of the assign- 
ment and the daily hours of employment the department has not included 
them in the number of employees used as a basis for fixing the salaries of 
superintendents and assistant superintendents. 

The department does not believe that substitutes who are taking the place 
of men off duty should be reckoned, but it sees a legitimate reason for argu- 
ment that additional employees who are not on the regular list but who are 
working as auxiliary employees to take care of peak loads from time to time 
should be reckoned. 

The basis for reckoning such auxiliary service would be to reduce the 
amount of such labor to an eight-hour day for the entire year. In some 
instances this would add quite materially to the number of employees. Some- 
times we work an auxiliary eight hours per day for months before making 
him a regular, and this is done to make certain that he will be needed as a 
regular permanently. If a station has, for instance, half a dozen auxiliary 
employees whose time ranges from four to eight hours per day, the question 
of supervision is greatly increased. It is urged that this should be considered 
in determining the number of employees under the station on which the 
salary of the supervisor is predicated. 

We respectfully ask a decision on this question. 


The quoted statutory provision is found in the act of February 
28, 1925, 48 Stat. 1057. Under this statute the basis for fixing the 
salary of superintendents of classified stations is primarily the 
“number of employees assigned thereto.” See also the next para- 
graph in the statute which fixes the various salary rates for the 
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superintendents. The annual postal receipts of the stations are, in 
effect, converted into terms of additional employees for the purpose 
of computing the salary of the superintendents. Thus the fluctua- 
tion in the business of the station is amply taken care of in determin- 
ing the salary of the superintendent. Because of this, and because 
of the fact that both the salary rates and the amount of postal re- 
ceipts to be considered as equivalent to additional employees are on 
an annual basis, I am inclined to the view that the phrase “ number 
of employees” appearing in the statute refers to regular permanent 
employees and does not include substitute employees employed either 
in the absence of the regular employees or in the use of auxiliary 
service, particularly as there is nothing appearing even suggestive 
of any other view. 

You are advised, therefore, that substitute employees assigned to 
classified stations may not be included in determining the salary 
of the superintendents. 


(A-14947) 


SUBSISTENCE—HEADQUARTERS—GENERAL LAND OFFICE 
INSPECTORS 


Where not prohibited by regulation of the particular department, an employee 
with headquarters properly designated elsewhere who, while in a travel 
status, was temporarily engaged in the performance of official duties at or 
near his domicile may be paid the authorized per diem in lieu of sub- 
sistence allowance. 





Decision by Comptroller General McCarl, August 19, 1926: 

J. D. Yelverton, former special disbursing agent, General Land 
Office, by letter of June 29, 1926, requested review of the settlement, 
C-86517-I, in which was disallowed in his accounts credit for pay- 
ments amounting to $48 made to William J. Hanna, an inspector, as 
per diem in lieu of subsistence at the rate of $4 per day for seven 
and a half days during the month of March, voucher No. 47, and 
four and a half days during the month of April, 1925, voucher No. 
311, while at Phoenix, Ariz. 

The inspector makes the following explanation of the duties per- 
formed by him during the months in question as well as generally: 


The Santa Fe field division includes the States of New Mexico and Arizona. 
The designated headquarters are at Santa Fe, N. Mex., and were located there 
probably for the reason that the greater part of the work of the division in 
the past has been in the State of New Mexico. However, there is also a large 
amount of field work in Arizona which must be done. Phoenix is located near 
the center of the State, and all business in the State centers there. That is 
the location of the United States land office, the capitol, and the center of all 
activities of both the State and Federal Governments. It is the hub from 
which radiate the various railroads and highways of the State, and is the 
logical point from which to work, not only the investigation of land-fraud 
cases, but also any line of business. It is the center of population of the 
State, the residence of numerous officials and attorneys, and the headquarters 
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of many of the companies with which the agents of the Interior Department 
have official business. Incidently, too, it is the most expensive place in the 
State in which to live. 

During the progress of my work it has been necessary to visit Phoenix 
frequently for the purpose of examining records of the local land office, and the 
verious State offices, and also to interview the officers of various companies, 
and numerous attorneys located there who have clients all over the State. 
Also many of the people we have to investigate live in Phoenix or the im- 
mediate vicinity. Many of our investigations also start from or lead to 
Phoenix, and my presence in Phoenix is made necessary in the performance 
of official duties. 

The distance between headquarters at Santa Fe, New Mexico, and Phoenix, 
Arizona, is nearly 700 miles. The cost of the round trip between the two 
points, including railroad fare, Pullman, and incidentals, is approximately 
$68.00. The time consumed is nearly two days each way, or four days for 
the round trip. For every trip between these two points, therefore, there is 
a loss of virtually four days’ time, and an expenditure of the equivalent of 
seventeen days’ per diem. From other points in Arizona the expense would 
be greater and the time required longer, but Phoenix is near the center of the 
State, and is taken as a general average. 

* * * * + + + 


During the part of the year 1923 that I was in this division I was at head- 
quarters a greater length of time than at Phoenix. In 1924, on account of 
unusual conditions, I was at Phoenix longer than the work of the average 
year would require. This was because in my assignment there were a num- 
ber of unfinished criminal, fraud, conspiracy, and court cases that could be 
investigated only in Phoenix, or in the immediate vicinity. These were volu- 
minous, and during their investigation there were many records to examine, 
witnesses to interview, attorneys to consult with, and conferences with the 
United States district attorney. 

These cases required my presence in Phoenix most of the time during the 
spring of 1924, and much of the time while there the per diem allowed was 
not sufficient to cover the actual personal expenses made necessary by my 
official duties. 

The cases here referred to have all been cleaned up, and under the present 
method of keeping close tab on all suspicious operations in public lands, and 
the investigation of fraudulent schemes at their inception, the public is better 
protected, and the same conditions are not likely to again occur. 

The work in Arizona in 1925 was nearer the average. During that year I 
was in Phoenix less than half the time that was required in 1924, and there 
was an increase of sixty per cent in my time required at headquarters. 

* . + * * + . 

In the present case Santa Fe, New Mexico, is my designated headquarters; 
no per diem is paid to me nor claimed while there. My assignments con- 
template a return to that point, and neither Mr. Yelverton nor myself had any 
voice in the designation of this post of duty, or official headquarters. In the 
submission of my accounts for March and April, 1925, all of the laws govern- 
ing the payment of per diem, as well as the regulations promulgated by my 
superior officers, were faithfully followed. No per diem was claimed other 
than that specifically provided for in said laws and regulations, and the ac- 
counts were properly prepared, certified, and approved. 

As to my place of domicile, Phoenix may properly be so designated, for, 
since most of my work during the past two years has been in Arizona, my 
family has resided near Phoenix the greater part of the time. During part 
of the two months in question, however, my family was not at Phoenix, and 
my expenses for subsistence exceeded the amount of per diem claimed. 


The situation with respect to the field inspection work of the 
General Land Office is understood to be as follows: 

The work is carried on through local districts or divisions each 
having jurisdiction over all inspection work within its designated 
boundaries which may include one or several contiguous States, 
as the needs of the service may require. Each field division is in 
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charge of a chief who has his office or headquarters at a designated 
city within the district, which is also the designated headquarters 
of all inspectors operating within that district. The district may 
include one or more local land offices through which the various 
entries, selections, locations, or applications are filed and recorded 
prior to their transmission to the General Land Office at Washing- 
ton, D. C. The work of the inspectors is such that no major por- 
tion of it is actually performed at any one place for any extended 
period, although, by reason of the fact that the official records are 
in the local land offices, they perhaps visit the cities in which the 
land offices are located more frequently than elsewhere. The re- 
sults of their investigations are, however, all subject to the direction 
of the chief of their respective divisions and are generally forwarded 
through his office, either personally or by mail, the agents reporting 
to that office at intervals for instruction or directions. 

During the two months’ period in question (61 days) this inspector 
was in Santa Fe, his designated post of duty, for seven days (for 
which no per diem was claimed), 12 days in Phoenix, and 42 days 
at other places. In other months the time spent at the respective 
places would vary according to the necessities of the particular in- 
spections to be made as the nature of the duties of an inspector of 
the General Land Office may carry him anywhere within the bound- 
aries of the field district to which he is assigned. Under the circum- 
stances, and in view of what is stated in the preceding paragraph 
hereof, there would appear to be no necessity nor sufficient reason 
to further question the administrative action in fixing this inspector’s 
headquarters at the headquarters of the district within which he 
operates, and at which place he must necessarily be from time to 
time for instruction, assignments, ete. 

The act of August 1, 1914, 38 Stat. 680, authorized the allowance 
of per diem of not exceeding $4 in lieu of subsistence to persons 
“engaged in field work or traveling on official business outside of 
the District of Columbia and away from their designated posts of 
duty when not otherwise fixed by law.” As the inspector in ques- 
tion was away from his designated post of duty at all times when 
absent from Santa Fe, the payment of the per diem allowance ap- 
pears to be authorized by the act above cited, unless such payments 
should be objectionable because of his having been, during a part 
of said period, at the place of his domicile. 

It has been held in a number of cases that employees on an actual 
expense basis are not entitled to reimbursement for subsistence while 
taking meals at home where it is impossible definitely to separate the 
employee’s actual expenses from those of his family. It has been 
held, also, that employees are not entitled to reimbursement of ex- 
penses or per diem in lieu thereof at their place of domicile where 
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the nature and extent of the duties performed at that place negatived 
the existence of a travel status while there. See particularly 4 
Comp. Gen. 466; A-1907, May 7, 1924, and June 25, 1924; A-11593, 
November 23, 1925. Where, however, proper evidence of actual and 
separable expenses of subsistence incurred by the employee has been 
furnished, reimbursement has been authorized covering the time the 
employee, on a bona fide travel status, is engaged temporarily on 
official business at the place of his domicile. 4 Comp. Gen. 251, 893. 
Evidence of actual expenditures is not a condition precedent to the 
payment of per diem in lieu of subsistence to an employee shown to 
be in a bona fide travel status. Accordingly, where not prohibited 
by regulation of the particular department, an employee with head- 
quarters properly designated elsewhere, temporarily engaged in the 
perfor.aance of official duties at or near his home, is entitled to per 
diem allowance in a proper case while so engaged. 21 Comp. Dee. 
785; 25 id. 240; 1 Comp. Gen. 120. 

Upon review $48 is certified for credit in the disbursing officer’s 
account. 


(A-15163) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—PROMOTIONS 
BETWEEN ALLOCATED POSITIONS 


The promotion of an employee transferred from a lower to a higher grade 
to fill an existing vacant position, the duties of which had previously been 
allocated to the higher grade, becomes effective from the date the regular 
promotion is made, and subsequent thereto the promotion can not be made 
retroactive from the date the employee was assigned to duty although the 
regular promotion could have been made at the time effective from such 
date. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

August 19, 1926: 

I have your letter of July 21, 1926, submitting for decision a ques- 
tion as to whether certain employees assigned and transferred to 
positions in higher grades during the fiscal year 1926 and paid at 
the rate of pay of the higher grade from the beginning of the pay 
period current at the time the notice of transfer was approved by 
the Personnel Classification Board may now receive pay at the 
higher rate from the date they were assigned to the duties of the 
higher grade by making their promotion retroaotively effective from 
such date. 

The cases involved in your submission are those of J. C. Dale and 
George S. Kilgour, who, it appears, were assigned to positions higher 
in grade on December 2, 1924, and February 27, 1925, respectively. 
In each case the position to which the employee was assigned had 
previously been allocated by the Personnel Classification Board and 
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theretofore had been filled by another employee. In each case the 
assignment of the employee named was submitted to the Personne] 
Classification Board for confirmation, and the employee was paid the 
salary of the higher grade only from the beginning of the pay period 
current at the date of receipt of notice of confirmation by the board. 

As stated in 4 Comp. Gen. 957, the matter of filling positions after 
they have been allocated to proper grades is one for the consideration 
of the head of the department in which the position exists and the 
Civil Service Commission and not one falling under the jurisdiction 
of the Personnel Classification Board. . Therefore, the law did not 
require that the promotion of the two employees in question be 
delayed pending any action by the Personnel Classification Board 
with reference thereto. However, it is understood from your letter 
that the promotion in the case of Mr. Dale was administratively 
approved to become effective January 16, 1925, and in the case of 
Mr. Kilgour, April 1, 1925, and that they have been paid accordingly 
from those dates, respectively, at the rates of pay in the higher 
grades. Promotions may not be made effective retroactively. 2 Comp. 
Gen. 45, 515; 3 id. 559. And as these employees were in fact pro- 
moted effective January 16, 1925, and April 1, 1925, such promotions 
could not thereafter be made effective as of earlier dates. 4 Comp. 
Gen. 957. 

The assignment to duties in the higher grades in the two cases 
submitted did not constitute a promotion effective upon the date of 
such assignment. 4 Comp. Gen. 126. 

The question submitted is answered in the negative. 


(A-15317) 
PERSONAL SERVICES—ARCHITECTS 


In the absence of specific statutory authority therefor, the contracting for 
architectural services for a specific job is not authorized. 

Where there is no architect available in the particular department or office 
in question competent to do the necessary work, and the services of such 
an architect can not be obtained from the Office of the Supervising Archi- 
tect as provided in the act of June 25, 1910, 36 Stat. 699, or from any other 
executive branch of the Government pursuant to the act of May 21, 1920, 
41 Stat. 613, the matter is one in which such services as may be necessary 
should be obtained in accordance with civil service rules and regulations 
and at a rate of compensation authorized under the classification act of 
March 4, 1923, 42 Stat. 1488. 


Comptroller General McCarl to the Secretary of Commerce, August 19, 1926: 
I have your letter of August 6, 1926, as follows: 


A track-scale and test-car depot for the Bureau of Standards of this Depart- 
ment was authorized and appropriated for by acts of Congress approved June 
10 and July 3, 1926 (copies inclosed). The bureau desires to contract with 
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the architectural firm which has previously furnished designs for several of 
its laboratories and has had extensive experience in the design of technical 
laboratories throughout the country. Copies of Bureau of Standards letter 
dated August 5, and the architect’s reply and quotation aire inclosed herewith. 

This choice of architect is designed to secure to the Government the value 
of this specialized experience and knowledge of the bureau’s needs to insure 
an effective structure for adjusting and standardizing test-car and large stand- 
ard weights. The contract, it is anticipated, will fix the cost at the standard 
minimum fee and expenses as adopted by the American Institute of Architects 
as professional practice among architects. The specialized knowledge and ex- 
perience would be obtained without involving a question of financial advantage 
or disadvantage to the Government. 

The Acting Supervising Architect informs us that since service by his office 
is optional on this structure he prefers that it be contracted for as suggested. 
His office, moreover, is charged by law with the new public buildings program 
for which the architecture will be of a monumental character. The approval 
of the Civil Service Commission, will, if required, also be obtained before the 
eontract is entered into. 

A decision is requested whether a contract may be entered into as outlined 
in the inclosed letters, and in view of the facts stated above and the further 
fact that this is the usual practice of engaging architectural service. 


With your letter are two inclosures as follows: 


Avecust 5, 1926. 
Mr. WiiiraM I. Demrina, Architect, 


808 17th Street, Washington, D. C. 
Subject: Designs for master track-scale and test-car depot. 


Dear Mr. Demine: In view of your experience in designing scientific and 
technical laboratories in Washington and elsewhere and of your intimate 
knowledge of the particular needs of our standardizing laboratories acquired 
in your design of several of the bureau's laboratories, it is desired to know 
upon what’ terms you would contract to furnish designs for the Bureau of 
Standards master track-scale and test-car depot (the construction cost of 
which will not exceed $37,000) for which Congress has appropriated the funds 
by act approved June 10, 1926, and to furnish architectural service of your 
organization incident thereto. Specifically you should cover visiting the site 
and obtaining the necessary data; attending conferences in Washington; fur- 
nishing preliminary drawings, working drawings, and specifications; making 
necessary minor alterations in drawings; making the necessary large scale 
and full-sized detail drawings; and giving the usual architectural supervision 
to the construction and inspection of the building. 

The purpose of the building—the standardization of test-cars and large test- 
weights—will involve correlating structural and mechanical details with the 
technical uses required of the building. The location will be in or near 
Chicago, so that your reply should cover any extra cost arising from the distant 
location, with such stated limitation as can reasonably be set upon the ag- 
gregate total of such cost. 

Respectfully, 
Georce K. Burcess, Director. 


AuGust 6, 1926. 
Dr. Georce K. Buraess, Director, 
Bureau of Standards, Washington, D. C. 


Dear Siz: In compliance with your request of August 5 for terms upon which 
I would furnish designs for the Bureau of Standards master track-scale and 
test-car depot, in or near Chicago, at a cost not to exceed $37,000.00 for con- 
struction, I would undertake the project for the usual standard minimum 
fee for local work as prescribed by American Institute of Architects; namely, 
six per cent of the cost of constructing the building, plus actual expenses (not 
to cost exceeding $1,000.00) for necessary trips to the location, in connection 
with the superintendence and inspection. 

Specifically these terms will cover visiting the site and obtaining the neces- 
sary data; attending any desired conferences in Washington concerning the 
project; furnishing preliminary drawings, working drawings, and specifica- 
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tions; making necessary minor alterations in drawings; making the necessary 
large scale and full sized detail drawings; and giving the usual architectural 
supervision to the construction of the building. 
Respectfully, 
(Signed ) Witriam I. DEMING. 

The deficiency appropriation act of July 3, 1926, 44 Stat. 853, 
provides: 

Master track-scale and test-car depot: For the acquirement of a suitable site 
by gift, the construction thereon of a building, and the purchase and installa- 
tion of necessary equipment, as authorized in the Act entitled “An Act authoriz- 
ing the purchase by the Secretary of Commerce of a site and the construction 
and equipment of a building thereon for use as a master track-scale and test- 
car depot, and for other purposes,” approved June 10, 1926, fiscal year 1927, 


$50,000. 

There are many objectionable features to the proposed agreement, 
among which may be mentioned the following: (1) It is neither a 
regular authorized employment of personal service, nor a proper 
contract for a specified job. (2) It prescribes no date for com- 
mencement or for completion—everything apparently to be carried 
out in accordance with the wishes of the architect rather than as 
the interests of the Government may require. (3) If it could be 
considered as a proper case for contracting as for a specific job, 
its provisions are so indefinite that it would be impossible to deter- 
mine whether the contractor had defaulted as to time of completion 
or as to quantity or quality of work, and no redress is péovided in 
case of default. Moreover, such contracts should be made only 
after advertising as required by law. 

Apparently what is desired is the personal services of a particu- 
lar architect. Therefore, if there is no architect available in your 
office competent to do the necessary work, and the services of such 
an architect can not be obtained from the Office of the Supervising 
Architect, as provided in the act of June 25, 1910, 36 Stat. 699, or 
from any other executive branch of the Government pursuant to 
the act of May 21, 1920, 41 Stat. 613, the matter would appear to 
be one in which such services as may be necessary should be ob- 
tained in accordance with civil service rules and regulations and at 
a rate of compensation authorized under the personnel classifica- 
tion act of March 4, 1923, 42 Stat. 1488. See decision of June 28, 
1924, A-8372, and January 19, 1926, A~-11664. 


(A-14568) 
TRAVELING EXPENSES—FIRST DUTY STATION—INDIAN SERVICE 


A teacher in an Indian school whose services at said school are discontinued 
and who is transferred to a like position in another school is not entitled 
to reimbursement of expenses incurred in traveling to effect the transfer. 

Section 2077, Revised Statutes, relating specifically to travel by employees of 
the Indian Service, does not confer any greater benefits in that connection 
than the general travel and subs stence laws, 
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Decision by Comptroller General McCarl, August 20, 1926: 

The Secretary of the Interior has requested review of settlement 
No. C-387906-In, disallowing credit in the accounts of Dr. E. A. 
Farrow, superintendent and physician in charge of the Kaibab 
Indian School, for a payment of $47.07 to Mrs. Edna P. Hinson, a 
teacher, as reimbursement of expenses incurred in effecting a trans- 
fer from Camp Verde Agency, Ariz., to the Kaibab Indian School, 
Moccasin, Ariz. 

In support of the request for review it is stated: 


The transfer in question was effected by office letter of October 27, 1925, 
from the position of teacher at $1,200 per annum at Camp Verde to the posi- 
tion of teacher at $1,200 per annum at Kaibab, it being stated that the em- 
ployee would be allowed travel time for the trip and her actual necessary 
expenses not to exceed $3.50 per day, to be paid by the superintendent of the 
Kaibab School. 

The employee was continuously in the service, and there was no nonpay 
status or new oath of office. In several previous cases your office has held 
that employees are entitled to travel expenses under such circumstances as 
exist here, the prohibition applying only to cases in which there is an appoint- 
ment to a different position, with a break in the period of service, nonpay 
status, and a new oath of office. Furthermore, section 2077, Revised Statutes, 
specifically authorizes the payment of their expenses to field employees of 
the Indian Service when required to travel from one place to another in the 
discharge of their official duties. 

The transfer was made for administrative reasons entirely on the initiative 
of this office and without application or fault on the part of the employee. 


The transfer and travel directions were contained in a letter of 


the Commissioner of Indian Affairs to Mrs. Hinson, dated October 
27, 1925, as follows: 


Owing to the decreased average attendance at the Camp Verde Day School, 
it will be necessary to give you an assignment elsewhere. 

You are hereby transferred from the position of teacher (No. 2) at $1,200 
a year at the Camp Verde Day School to a similar position (No. 2) at $1,200 
a year, plus quarters, fuel, and light at the Kaibab Day School, Arizona, and 
should report for duty immediately to Superintendent Dr. Edgar A. Farrow, 
Moccasin, Arizona. 

You will be allowed travel time in which to make the trip and your actual 
necessary traveling expenses, including sleeping-car fare and incidentals and 
your actual expenses of subsistence, not exceeding $3.50 per day, while en 
route from the Camp Verde Day School to the Kaibab Day School, Arizona, 
which traveling expenses will be paid by the superintendent of the latter 
school. 

Your superintendent will furnish you with the necessary subvouchers to 
be used in connection with the filing of your claim for transportation. 


The general rule is that an employee, whether originally appointed 
or already in the service of the Government, appointed for duty at 
another place, must place himself there at his own expense. Only 
those employed for and actually engaged upon general field work, 
and whose employment and duties clearly contemplate service 
in different places as the needs may require, may lawfully be shifted 
from place to place in such work at the expense of the United States, 
It is not a matter of administrative convenience or discretion but is 
necessarily controlled by the character of the duties and terms of 
the employment. The fact that it may be found necessary or de- 
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sirable to transfer employees from one duty station to another from 
time to time does not necessarily constitute the appointments of such 
employees for general field service such as would entitle them to 
reimbursement of expenses incurred in traveling between stations. 
If employees are appointed for duty at a particular place or within 
a particular district, their designated headquarters or duty station 
is that place or that district, and when it becomes necessary to move 
or transfer them for duty (other than temporary) at another place 
or within another district the transfer constitutes, in fact, a dis- 
charge and appointment to a new position and the employees must 
place themselves at their new duty station at their own expense. 5 
Comp. Gen. 468; id. 941; 6 id. 92; A-13930, May 26, 1926. 

The acts authorizing payment of traveling and subsistence ex- 
penses have reference only to officers and employees who are in a 
travel status, that is, away from their official stations on official busi- 
ness. 5 Comp. Gen. 468. Section 2077, Revised Statutes, relating 
specifically to travel by employees of the Indian Service, does not 
confer any greater benefits in that connection than the general travel 
and subsistence laws as it authorizes reimbursement when “required, 
in the performance of their duties, * * * to travel from one 
place to another.” A-14175, June 18, 1926. 

Upon review the settlement must be and is sustained. 


(A-15180) 
COURTS, UNITED STATES—EXPENSES OF PROBATION OFFICERS 





The act of April 29, 1926, 44 Stat. 349, making appropriation for the probation 
system, United States courts, relates to expenses of probation officers per- 
sonally and necessarily incurred in the performance of their duties and 
does not contemplate the establishment or maintenance of office rooms or 
the procurement of supplies, etc., separately or other than as a part of 
the court organization. Such supplies as may be necessary would be for 
furnishing from the court supplies rather than from separate expenditures. 

The procurement or maintenance of a vehicle for use by a probation officer 
in the performance of his duties, or the reimbursement to him for the use 
of his personally owned automobile or other passenger-carrying vehicle, 
in excess of the actual cost of gasoline and oil consumed on official busi- 
ness, is prohibited by the act of July 16, 1914, 38 Stat. 508. 


Comptroller General McCarl to the Attorney General, August 20, 1926: 
There has been received your letter of July 16, 1926, as follows: 


Under date of March 4, 1925, Congress passed an act “to provide for the 
establishment of a probation system in the United States courts, except in the 
District of Columbia,” section 3 of which reads as follows: 

“That the judge of any United States court having original jurisdiction of 
criminal actions, except in the District of Columbia, may appoint one or more 
suitable persons to serve as probation officers within the jurisdiction and under 
the discretion of the judge making such appointment or of his successor. All 
such probation officers shall serve without compensation except that in case it 
shall appear to any such judge that the needs of the service require that there 
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should be a salaried probation officer, such judge may appoint one such officer 
and shall fix the salary of such officer subject to the approval of the Attorney 
General in each case: Provided, That probation officers who are to receive 
salaries shall be appointed after competitive examination held in accordance 
with the laws and regulations of the civil service of the United States. Such 
judge may in his discretion remove any probation officer serving in his court. 
The appointment of probation officers shall be in writing and shall be entered 
on the records of the court of the judge making such appointment, and a copy 
of the order of appointment shall be delivered to the officer so appointed. Such 
court may allow any probation officer his actual expenses necessarily incurred 
in the performance of his duties. Such salary and expenses when duly ap 
proved shall be paid from the appropriations for the courts in which such 
officer serves.” 


Information is requested as to whether, under such authority, the actual 
expenses necessarily incurred by a probation officer in the performance of his 
duties will include such items as maintenance of personal automobile used for 
public business connected with probation work, stationery supplies and office 
equipment, stenographic help, transportation expenses, including the usual 


allowances for tips, ete., give an employee in travel status, and rent of official 
quarters. 


The act approved April 29, 1926, 44 Stat. 349, making an appropria- 
tion for.the Judiciary for the fiscal year 1927, provides as follows: 


Probation system, United States courts: For salaries and actual expenses of 
probation officers, as provided by section 3 of the act entitled “An act to pro- 
vide for the establishment of a probation system in the United States courts, 
except in the District of Columbia,” approved March 4, 1925, $50,000. 


Under the provisions of the act of March 4, 1925, establishing a 
probation system in the United States courts, the law contemplates 
that said probation officers are to serve without compensation, except 
that if it shall appear to any such judge that the needs of the service 
require there should be appointed a salaried probation officer, such 
judge may appoint, according to the civil service rules, one such offi- 
cer, and fix his salary subject to approval by the Attorney General. 
The duties of said probation officer are to investigate any case re- 
ferred to him for investigation by the court in which he is serving 
and to report thereon to the court, and to perform such other duties 
as the court may direct. He is, in fact, an officer of the court, subject 
to instructions from the court in the performance of his duties. It 
is further provided that such court may allow any probation officer 
his actual expenses necessarily incurred in the performance of his 
duties. 

It would appear that as an attaché of the court if office room is 
necessary it would be for arranging in a Federal building rather 
than renting, and that such supplies or stationery as may be neces- 
sary would be for furnishing from the court supplies rather than 
separate expenditures. It would appear that the expenses for which 
the appropriation was made relate to expenses of the probation offi- 
cer personally and necessarily incurred in the performance of his 
duties and do not contemplate the establishment or maintenance of 
office rooms or procurement of supplies, etc., separately or other 
than as a part of the court organization. Relative to the mainte- 
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nance of personal automobile, other than the actual cost of gasol!n 
and oil, used on public business connected with probation work, ses 
act July 16, 1914, 38 Stat. 508. It is to be added that procurement 
or maintenance of a vehicle for use by an employee in the perform- 
ance of his duties is in the nature of an allowance not authorized 
except under specific provision of law, which does not appear in the 
present matter, and incurrence of such expenses is not authorized. 


(A-13436) 


BOARDS AND COMMISSIONS—TEA INSPECTORS—NAVY 
DEPARTMENT 


A body of three inspectors of tea who each and all inspect and pass upon the 
same lots of tea delivered to the Navy,.the rejection or acceptance being 
based upon a majority vote of the three, constitutes a “ commission, board, 
council, or other similar body,” within the purview of section 9 of the act 
of March 4, 1909, 35 Stat. 1027, and may not be paid from appropriated 
funds. 

The inspection of tea to be furnished under a Government contract is a per- 
sonal service to be performed by regular Government employees, and the 
hiring of such inspection by commercial inspectors not otherwise in the 
Government service and authorizing them to overrule the decision of a 
qualified and regularly employed Government tea expert is not authorized. 


Comptroller General McCarl to the Secretary of the Navy, August 21, 1926: 

There has been received your letter of March 8, 1926, requesting 
review of the settlement M-—16580—N of December 15, 1925, in which 
was disallowed credit in the accounts of Lieut. J. M. Holmes, Supply 
Corps, United States Navy, for payments to E. M. Gillette and 
J. Harvey Swenarton, tea inspectors, for services rendered during 
November and December, 1924, and April, 1925. 

The following explanation is submitted by the Chief of the Bureau 
of Supplies and Accounts as to the conditions surrounding the em- 
ployment of the tea inspectors: 


2. With regard to this, a controversy arose at the Navy supply depot. 
Brooklyn, New York, in 1922 regarding a delivery of tea under Contract 56015 
with Charles T. Wilson Co. Inc. It appears that certain other firms dealing 
in tea made a charge that Charles T. Wilson Co., Inc., delivered tea to the 
Navy of an inferior quality to the standard sample, and that the Navy accepted 
such tea, 

3. The method of inspection of tea at the time in question provided for the 
naming of an inspector by the officer in charge, Navy supply depot; the cost 
of inspection to be borne by the contractor. 

4. The inspector in this case was a Mr. E. M. Gillette. The charge made 
brought the good name of Mr. Gillette into question, and resulted in a thorough 
investigation, which was brought to a close by the examination of the samples 
of tea in question by the Bureau of Chemistry, which pronounced them in 
accordance with the standard sample. 

5. This occurrence brought to light two factors: First, the fact that it was 
unfair to require one inspector to bear the full responsibility for determination 
of the quality of tea purchased by the Navy; and second, that the method of 
the Navy Department designating an inspector whose fee was paid by the 
contractor was unbusinesslike, in that it tended against the interests of the 
Government and in favor of the contractor. 
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6. To meet this difficulty, it was decided that three inspectors should examine 
tea for the Navy, and that the expense incident thereto should be borne by the 
Government. It is obvious that it would entail no additional expense to the 
Government as the contractor, of necessity, included the cost of inspection in 
the price bid. 

7. It was further determined that it would be very advantageous if one of 
the three inspectors was a representative of the Department of Agriculture, 
and accordingly that department was approached on this subject, and agreed 
to permit Mr. C. F. Hutchinson, inspector for the Bureau of Chemistry at 
New York, to assist in inspecting tea for the Navy. The two other inspectors 
were to be named by the officer in charge, Navy supply depot, New York, and 
were, of course, to be experts in this line 
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9. Unfortunately, these three tea inspectors have been referred to in official 
correspondence as a “board,” but it is believed that these three men do not 
constitute a board under the intent and purpose of the statute cited above. 
As explained, one member is an employee of the Bureau of Chemistry, Depart- 
ment of Agriculture, and receives no compensation for his services in connec- 
tion with the inspection of tea for the Navy. The other two inspectors are 
civilian tea experts whose services are merely hired by the Government for 
this purpose. 

10. The appropriation, “ Provisions, Navy,” provides for the payment of 
services in connection with the handling of provisions, and one of the elements 
of expense under this heading is necessary inspection. Inasmuch as the Navy 
employs permanently no tea experts, it is under the necessity of hiring them 
when tea is to be inspected. 

11. The hire of civilian inspectors for various purposes has never been 
questioned by the General Accounting Office. 


The hiring of the tea inspectors and the mode of their operation 
was apparently based upon the recommendation of the officer in 
charge of the Navy supply depot at South Brooklyn, N. Y., dated 
September 11, 1922, as follows: 


1. The bureau regrets exceedingly that the last purchase of tea by the Navy 
Department has caused unfavorable comment among certain members of the 
trade in New York, and particularly that the inspection in this particular case 
has raised the question as to the integrity of Mr. Gillette, the Navy Depart- 
ment’s inspector. Mr. Gillette's ability appears to be entirely above reproach, 
and the confirmation by other disinterested inspectors of his action in accept- 
ing delivery under the contract with the C. T. Wilson Company, Inc., would 
seem to prove that his integrity is as good as his knowledge of tea. 

2. However, as the officer in charge points out in reference, the purchase of 
all supplies for the Navy must be entirely above criticism, and some change in 
the inspection of tea appears to be necessary. Since Mr. Gillette is undoubtedly 
and admittedly one of the best tea experts in New York, it is suggested that, fn 
lieu of displacing him by another inspector who might be attacked in the same 
manner that Mr. Gillette has been, consideration be given to the idea of form- 
ing a board consisting of three qualified inspectors, one of whom would be Mr. 
Gillette, a second Mr. Hutchinson (the New York representative of the Depart- 
ment of Agriculture), and the third member an expert inspector selected upon 
the recommendation of the Board of Tea Appeals at New York. In the event 
that the opinion of this board of three inspectors is not unanimous with regard 
to any particular offering of tea, the opinion of the majority of its members 
will be accepted. It is believed that the adoption of this suggestion, or a 
similar one, would place the inspection of tea for the Navy entirely above 
criticism and would add to the list of bidders dealers who now decline to bid 
for the Navy contracts. 


Section 9 of the act of March 4, 1909, 35 Stat. 1027, provides: 


That hereafter no part of the public moneys, or of any appropriation hereto 
fore or hereafter made by Congress, shall be used for the payment of com- 
pensation or expenses of any commission, council, board, or other similar body, 
or any members thereof, or for expenses in connection with any work or the 
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results of any work or action of any commission, council, board, or other 
similar body, unless the creation of the same shall be or shall have been 
authorized by law; nor shall there be employed by detail, hereafter or hereto- 
fore made, or otherwise personal services from any executive department or 
other government establishment in connection with any such commissicn, 
council, board, or other similar body. 


It appears from the record that the three tea inspectors do not act 
separately in inspecting different lots of tea and that the employ- 
ment of three instead of one is not due to the quantity of tea to be 
inspected, but that the entire number act as a unit, each and all 
inspecting the same lots of tea, and that the unanimous or majority 
vote is the deciding factor in the acceptance or rejection of the tea. 
In other words, they function not as individuals but as a “ commis- 
sion, council, board, or other similar body,” and as there is no law 
authorizing the formation of such a board of tea inspectors the pay- 
ments in question were in direct contravention of the above cited 
statute. 5 Comp. Gen. 417, 553; A. D. 7305, January 31, 1923. 

Furthermore, the inspection of tea is strictly a personal service. 
Personal services necessary in connecton with governmental activities 
are for performance by regular employees of the Government who 
are responsible to the Government, and such services should not be 
performed by contractors who can not be held personally responsible 
for failure or misfeasance in the performance of such duties. The 
board of tea inspectors as constituted in the case here under con- 
sideration presents the anomalous situation of two persons, not 
Government employees and not under Government supervision, heing 
granted absolute and final authority to overrule the action of a per- 
son regularly appointed or employed by the Government and recog- 
nized as an expert qualified to represent the Government in such 
matters. The decision and report of the Government tea inspector 
should be sufficient to enable an administrative determination as to 
whether a particular lot of tea does or does not comply with the 
Government’s specifications, and any procedure by which the final 
determination in such matters could be controlled by the action of 
two persons who are not responsible to the Government is unau- 
thorized. The inspection of purchases by the United States is for the 
protection of the United States and not for the protection of vendors 
and can be accomplished properly only by persons responsible to the 
Government and acting under Government supervision. 3 Comp. 
Gen. 720; 4 id. 356, 710; A. D. 6986, August 17, 1922; A-5842, 
December 10, 1924; A-5280, February 13, 1925. 

Upon review the settlement must be and is sustained. 
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(A-14920) 


TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS— 
BUREAU OF FOREIGN AND DOMESTIC COMMERCE 


Congress having specifically appropriated funds for the transportation and 
subsistence of families and-effects of officers and employees of the Bureau 
of Foreign and Domestic Commerce in going to and returning from their 
posts of duty, tacitly sanctioned a practice of long standing of trans- 
ferring such officers and employees to and from and between posts of 
duty at the expense of the Government, and, in view thereof, the General 
Accounting Office will interpose no further objection to the payment from 
public funds of the expenses of transferring such officers and employees 
between official duty stations when such transfers are necessitated by the 


needs of the bureau rather than for the personal convenience of the 
employee. 


Comptroller General MeCarl to the Secretary of Commerce, August 21, 1926: 

Consideration has been given to your letter of June 18, 1926, re- 
questing review of settlement No. C-21141-C, in which was dis- 
allowed in the accounts of Charles E. Molster, disbursing clerk, 
credit for payment to Basil P. Boykin, as reimbursement of travel- 
ing expenses in connection with his transfer from Boston, Mass., to 


Chicago, Ill. 


You make the following explanation of the circumstances under 
which the expenses were incurred: 


When this matter was first brought to the attention of the department by 
your office a statement was furnished to the disbursing clerk of the depart- 
ment, for transmission to your office, to the effect that this change of assign- 
ment was not at the employee’s request but was made in the interest of good 
administration, in the consummation of which it was deemed advisable to 
order Mr. Boykin to come to the Washington office for instruction and con- 
ference before sending him on to Chicago to assume his new duties. The 
duties of all of the employees in the district offices are those of a commercial 
agent, one for the purpose of administration being designated as district 
manager, another one designated as assistant district manager, and others 
being designated as either commercial agents or as assistant commercial 
agents, so there is really no change in the character of the work the employee 
might do even though he might have his title changed from that of commer- 
cial agent to assistant district manager. It has always been understood that 
there would be no legal objection to paying the traveling expenses of em- 
ployees whose station might be changed when that change was made on 
competent authority and for the best interests of the organization. It has 
been the practice for the Bureau of Foreign and Domestic Commerce to re- 
quire employees seeking changes for their personal convenience to pay their 
transfer charges and in cases where the bureau orders the move it has always 
been the understanding that expenses in connection with the transfer would 
be paid by the Government. Inasmuch as this has been the understanding 
with our employees we would like very much to carry out our agreement, 
and if this is consistent with your views and this department might secure a 
ruling from you to continue such payments during the balance of the fiscal 
year 1926 and for the fiscal year 1927, we will make an effort to secure in 


the next appropriation act specific authority for any changes that’ might be 
made after that time. 


The travel order and appointment under which the transfer was 
effected were as follows: 








DECISIONS OF THE COMPTROLLER GENERAL 


Aprix 10, 1924. 
TRAVEI. ORDER 


Mr. B. P. Boykin, Commercial Agent, 
1801 Customhouse, Boston, Mass. 

Sir: You are hereby authorized to travel by the shortest and most direct 
route from Boston, Mass., to Washington, D. C., and such points in the imme- 
diate vicinity thereof as may be necessary in the pursuit of an investigation 
under the direction of this bureau; and upon the completion of this service 
you will return to Chicago, IIL, by the shortest and most direct route, unless 
otherwise directed. 

The expenses incurred under this assignment are payable from the appro- 
priation “ District and cooperative office service, 1924 (.45).” 

A reference to the number of this travel order must appear in your monthly 
expense voucher, taking up expenses incurred, and upon the back of Govern- 
ment Transportation Requests on account of this assignment. 

Very respectfully, 
/3/ O. P. Hopkins, 
Assistant Director. 
Aprit 19, 1924. 
Mr. Basiu P. BoyKInN, 
Through the Director, Bureau of Foreign and Domestic Commerce. 

Srr: You have been appointed, subject to taking the oath of office, and to 
actual entrance upon duty (unless on authorized leave) on the date indicated, 
assistant district manager in the service of the Bureau of Foreign and Do- 
mestic Commerce at Chicago, Illinois, at a salary of two thousand dollars per 
annum, effective May 1, 1924. 

(By transfer and promotion from commercial agent at $1,800 per annum 
at Boston, Massachusetts.) 

By direction of the Secretary: 

Respectfully, 
Epwarp J. GARDNER, 
Acting Chief of Appointment Division. 


It may be stated generally that if employees are appointed for 
duty at a particular place their designated headquarters or duty 
station is that place, and when it becomes necessary to move or 
transfer them for duty (other than temporary) at another place 
or within another district, particularly where a new appointment 
is given and a new oath of office required as in the present case, 
the transfer constitutes in fact a discharge and appointment to a 
new position and the employees must place themselves at their new 
duty station at their own expense. 5 Comp. Gen. 468; 804. 

With reference to employees of the Bureau of Foreign and Do- 
mestic Commerce, however, beginning with the fiscal year 1924, 
act of January 5, 1923, 42 Stat. 1113, Congress has specifically 
appropriated funds— 


* * * To pay the itemized and verified statements of the actual and 
necessary expenses of transportation and subsistence, under such regulations 
as the Secretary of Commerce may prescribe, of families and effects of officers 
and employees of the Bureau of Foreign and Domestic Commerce in going 
to and returning from their posts, or when traveling under the order of the 
Secretary of Commerce * * *. 

By decision of June 18, 1926, A-14278, this provision was con- 
sidered applicable to travel to and from posts of duty within the 
United States as well as elsewhere. Congress by thus appropriating 


for the expenses of the effects and families of officers and em- 
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ployees of the Bureau of Foreign and Domestic Commerce tacitly 
sanctioned the practice, which you state has been of long standing, 
of transferring such officers and employees to and from and between 
posts of duty at the expense of the Government when the transfer 
is orderd by the bureau and is not for the personal convenience 
of the employee. In view thereof, this office will make no further 
objection to the payment from public funds of the expenses of 
transfers of employees of that bureau between official duty stations 
when necessitated by the needs of the bureau rather than when 
for the personal convenience of the employee. 6 Comp. Gen. 92. 

Upon review $39.83 is certified for credit in the disbursing officer’s 
accounts, 


(A-15033) 


NATIONAL CAPITAL PARK AND PLANNING COMMISSION—PUR- 
CHASE OF PARK AND PLAYGROUND SITES 


The stipulation in that portion of the act of May 10, 1926, 44 Stat. 449, 
providing for the acquisition of land by the National Capital Park and 
Planning Commission for the development of the park, parkway, and 
playground system of the National Capital, that no more than $150,000 
of the appropriation shall be available for the purchase of sites in excess 
of the full value assessment of such property last made before purchase 
plus 25 per cent of such assessed value, is construed as a limitation 
upon the balance of the appropriation, regardless of the method of 
acquisition. 


Comptroller General McCarl to the National Capital Park and Planning Com- 

mission, August 21, 1926: 

I have your letter dated July 10, 1926, requesting to be advised 
as to the construction to be put on that portion of the appropriation 
act of May 10, 1926, 44 Stat. 449, appropriating $600,000 for the 
work of the commission, including the acquisition of land for the 
development of the park, parkway, and playground system of the 
National Capital, which provides that— 


* * * no more than $150,000 of this appropriation shall be available for 
the purchase of sites without limitation as to price based on assessed value 
and that the purchase price to be paid for any site out of the remainder of the 
appropriation shall not exceed the full value assessment of such property 
last made before purchase thereof plus 25. per centum of such assessed value. 


There appears to be no question relative to the sum of $150,000 
which stands unfettered by limitations of assessment valuation, the 
question presented being with reference to the latter portion of the 
proviso, and is as to whether the limitation that the purchase price 
to be paid out of the remainder of the appropriation shall not ex- 
ceed the full value assessment of such property plus 25 per cent 
thereof, precludes the use of said remainder to acquire property the 
value of which, as determined under section 2 of the act of June 6, 
1924, 43 Stat. 463, and the act of August 30, 1890, 26 Stat. 412, 413, 
exceeds by more than 25 per cent the full assessment value thereof. 
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The general intent of the proviso in the appropriation act of May 
10, 1926, 44 Stat. 449, is clear—that Congress intended to limit the 
price to be paid for lands acquired. The doubt which is suggested 
is with relation to the fact that land may be acquired through two 
different basic methods, one commonly by agreement and the other 
by condemnation. Both are methods of purchase with relation to 
price. In the proviso it does not necessarily restrict the limitation 
to the acquisition of lands by agreement as distinguished from by 
condemnation. The view rather is justified that if an exception 
were intended to the limitation it would have been clearly ex- 
pressed, to wit, to the effect that it shall not apply to acquisition 
by condemnation. The language is not obscure but is broad and com- 
prehensive as to the intent that there shall be a limit upon the pur- 
chase price. As to such limit the purchase price must be the amount 
paid, whether it be payable through agreement for the acquisition 
of the land or by condemnation proceeding, and there is no author- 
ity to narrow the purchase price to the single method of acquisition 
by agreement. 

The legislative record discloses that throughout the consideration 
of the matter the Congress was seriously concerned respecting the 
amounts paid and to be paid for lands, there being a showing that 
approximately 60 per cent over the assessed value had been paid 
for some 20 parcels of land acquired for park purposes. This con- 
cern was repeatedly expressed and was finally reduced and em. 
bodied in the proviso restricting the uses of the appropriation made. 
Any limitation of 25 per cent over the assessed value of the land 
which could be escaped through court proceedings as provided in 
section 3 of the act of August 30, 1890, would obviously make the 
limitation useless as a matter of practical procedure. The intent, 
as expressed in the statute, is to prevent the use of the remainder 
of the appropriation to pay more than 25 per cent of the unearned 
increment of the land as measured by the assessed value, regardless 
of the method of acquisition of said land, and such intent as ex- 
pressed in the enactment may not be disregarded or liberalized. The 
Congress has the sole power, under Article 1, section 9, of the Con- 
stitution, to appropriate moneys, and it may in its limitations upon 
the uses of public funds appear from some viewpoints unnecessarily 
restrictive, but the responsibility is that of the Congress, and its 
authority therein being supreme the only recourse is through a 
further submission thereto. 

Accordingly, I have to advise you that, with reference to that 
portion of the appropriation to which the limitation applies, the 
commission is not authorized by the terms of the appropriation act 
of May 10, 1926, to pay for any site, regardless of the.method of 
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acquisition, a price exceeding the full assessment value of such prop- 
erty last made before purchase plus 25 per cent of such assessed 
value. 


(A-15101) 


COMPENSATION—RECESS APPOINTMENTS—TARIFF COMMISSION 


Where a vacancy in the office of a member of the United States Tariff Com- 
mission, requiring appointment by and with the advice and consent of the 
Senate, occurred during a recess of the Senate and was filled by a recess 
appointment terminating with the adjournment of the next session of the 
Senate during which the nomination of the President was not acted upon, 
compensation under a second recess appointment of the same or a different 
person to the same office made subsequent to the adjournment of the 
Senate is prohibited by section 1761, Revised Statutes, for the reason that 
a “vacancy existed while the Senate was in session,” the recess appoint- 
ment not being considered as causing the vacancy to cease to exist. 


Comptroller General McCarl to L. W. Moore, Disbursing Officer, United States 

Tariff Commission, August 21, 1926: 

There have been received your letters of July 15, 1926, requesting 
decision whether payment is authorized on vouchers drawn in favor 
of Sherman J. Lowell for salary for services rendered as a member of 
the United States Tariff Commission, from July 6 to 15, 1926, and 
of E. B. Brossard covering salary as a member of said commission 
from July 3 to 15, 1926. 

It appears that a former commissioner, William Burgess, resigned 
June 1, 1925, during a recess of the Senate; that on June 6, 1925, 
A. H. Baldwin was given a recess appointment to the office va- 
cated by Commissioner Burgess; that the said recess appointee quali- 
fied June 22, 1925, served in and was paid the salary of the office 
until July 3, 1926, when the recess appointment was terminated by 
the adjournment of the Senate; that Mr. Lowell’s nomination to the 
office occupied by Mr. Baldwin was sent to the Senate June 23, 1926; 
that no action on the nomination was taken by the Senate prior to 
its adjournment on July 3, 1926; and that Mr. Lowell was given a 
recess appointment and qualified for the office on July 6, 1926. 

In the case of Mr. Brossard the records show that he was appointed 
July 9, 1925, to the office vacated by the resignation of William S. 
Culbertson on May 17, 1925, which was also during a recess of the 
Senate; that Mr. Brossard qualified on July 22, 1925, and was paid 
the salary of the office until June 30, 1926; that his nomination was 
sent to the Senate June 23, 1926; that no action was taken thereon 
prior to adjournment on July 3, 1926; and that he was given another 
recess appointment on July 3, 1926, and qualified thereunder the 
same day. 
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Section 1761, Revised Statutes, provides: 


* * * No money shall be paid from the Treasury, as salary, to any perso: 


appointed during the recess of the Senate, to fill a vacancy in any existing 
office, if the vacancy existed while the Senate was in session and was by law 
required to be filled by and with the advice and consent of the Senate, until 
such appointee has been confirmed by the Senate. 


Section 700 of the act of September 8, 1916, 39 Stat. 795, creating 
the United States Tariff Commission, provides that the members 
thereof shall be appointed by the President, by and with the advice 
and consent of the Senate. 

In both of the cases presented the vacancy in the office originally 
occurred and existed during a recess of the Senate. For this reason, 
payment of compensation for the duration of the first recess appoint- 
ment which terminated July 3, 1926, by adjournment of the Senate, 
was not prohibited by section 1761, Revised Statutes. But the ques- 
tion is now presented whether within the meaning of said section a 
“vacancy existed while the Senate was in session” from December 
7, 1925, to July 3, 1926, during the entire period of which the offices 
were held under recess appointments. If so, compensation under the 
second recess appointments made July 6 and July 3, 1926, respec- 
tively, would be prohibited by the terms of the above quoted section 
of the Revised Statutes. If it may be held that no “ vacancy ex- 
isted ” while the offices were held under lawful recess appointments, 
compensation under the second recess appointments would not be 
prohibited by said section. 

It has been advanced that because the original vacancy occurred 
during a recess of the Senate that the statutory prohibition would 
not apply to prevent payment of compensation under a series of 
successive recess appointments. Section 1761, Revised Statutes, con- 
tains two primary phrases for consideration, viz, “ appointed dur- 
ing the recess of the Senate ” and “ vacancy existed while the Senate 
was in session.” The former is descriptive of a// recess appointments 
made under authority of the Constitution, and it is not a question 
as to when the vacancy originally occurred to which the recess 
appointment was made, but whether a “vacancy existed while the 
Senate was in session.” Thus the emphasis of the statute is found in 
the second of the two phrases mentioned. 

Recess appointments are authorized under Article II, section 2, 
subsection 3, of the Constitution, which reads: 


The President shall have power to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall expire 
at the end of their next session. 


While a recess appointment vests in the appointee all the powers 
of the office, it is obvious that the appointment is of a temporary 
character terminable upon a definite happening, and is not made by 
and with the advice and consent of the Senate. The Constitution 
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effectually preserves the control of the Senate over appointments by 
limiting the term for which the President is authorized to make 
recess appointments. The evident purpose of the provision in sec- 
tion 1761, Revised Statutes, prohibiting payment of compensation 
to a recess appointee prior to confirmation, when the vacancy existed 
while the Senate was in session, was to prevent the Executive, by 
a series of recess appointments, from avoiding the requirement of law 
that the appointment be by, and with the advice and consent of the 
Senate. 16 Op. Atty. Gen. 522. It is noted that the prohibition 
against payment is not limited to cases in which the vacancy oc: 
curs while the Senate is in session, but is applicable to all cases in 
which “the vacancy existed ” while the Senate was in session. A 
recess appointment, being merely a temporary expedient provided 
for under the law, does not fill the vacancy. 17 Comp. Dec. 178; 
21 id. 722. Therefore, it must be held in each of the cases here under 
consideration that the vacancy existed while the Senate was in 
session from December 7, 1925, to July 3, 1926, within the purview 
of the prohibition in section 1761, Revised Statutes. 

In a memorandum filed in connection with the case of Mr. Bros- 
sard, reliance is placed, for authorization to make payments of 
compensation under the second recess. appointment, on decision re- 
ported at 5 Comp. Dec. 785. That decision was in effect overruled 


by decision reported at 14 Comp. Dec. 901. 

Since, as hereinbefore shown, a “ vacancy existed while the Senate 
was in session,” with respect to the offices to which Sherman J. 
Lowell and E. B. Brossard were given recess appointments effec- 
tive July 6 and July 3, 1926, respectively, it must be held that 
payment of compensation to them under such recess appointments 
is not authorized. 


(A-15102) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—EFFECTIVE 
DATE OF REDUCTION OR DISCONTINUANCE 


The provisions of section 205 of the World War veterans’ act of June 7, 1924, 
43 Stat. §22, fixing the effective date for reductions or discontinuances in 
compensation as “ the 1st day of the third calendar month next succeeding 
that in which such reduction or discontinuance is determined,” relate only 
to changes in the rating of disability resulting from a review of an award 
of compensation, and do not relate to changes in rates of compensation 
authorized or required by other provisions of law or regulation which 
themselves limit the period of the rating or fix the effective date of 
reduction or discontinuance in compensation because of some particular 
circumstance or happening. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
August 21, 1926: 
There has been received your letter of July 15, 1926, requesting 
decisicn as to the effective date of reduction or discontinuance of war- 
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risk compensation in the case of Fred Sindar and in four other classes 
of cases. The questions involved whether the provisions of section 
205 of the World War veterans’ act are applicable to make the effec- 
tive date of the discontinuance or reduction in compensation “ the Ist 
day of the third calendar month next succeeding that in which such 
reduction or discontinuance is determined.” 

The facts in the case of Fred Sindar are stated by you as follows: 


The claimant entered the hospital on November 5, 1924, and at that time was 
receiving payments of compensation at the rate of $15.00 per month under a 
rating of fifteen per cent. The claimant was discharged from the hospital on 
November 21, 1924, and the case rated on December 9, 1924, as temporary total 
during the period of hospitalization and twenty per cent permanent partial 
thereafter. On December 10, 1924, an amended award of compensation was 
approved granting the claimant $100 per month from November 5, 1924, to 
November 21, 1924, and $20 per month from November 22, 1924. The claimant 
was rated temporary. total during the ‘period of hospitalization under the 
provisions of bureau regulations. 


The other four classes of cases are described by you as follows: 


The first class of cases are those where the benefits have been awarded under 
section 202 (5) of the World War veterans’ act, 1924, to a claimant who had 
been held to be so helpless as to be in constant need of a nurse or attendant 
and the claimant had been hospitalized or his condition had improved or 
changed to such an extent as to no longer require the services of a nurse or 
attendant. This situation presents the question as to whether the provisions 
of section 205 of the World War veterans’ act, 1924, should be applied or the 
payment of the additional amount on account of the nurse or attendant termi- 
nate when such need ceased to exist. This bureau has held that the addi- 
tional sum payable in such cases is compensation. 

The second class of cases are those where a claimant has been awarded addi- 
tional compensation on account of a wife, child, or dependent parent, and such 
wife, child, or dependent parent has died or there has been some change, such 
as divorce from the wife, the child has attained the age of eighteen years, or the 
dependency of the parent has ceased, which no longer authorizes the payment 
of the additional amount. In these cases should section 205 be applied or 
should the payment of the additional amount terminate upon the happening 
of one of the contingencies above mentioned? 

The third class of cases, which are somewhat similar to the preceding one, 
are those where a claimant is rated as temporarily and totally disabled and 
because of having a wife, child, children, or dependent parent is entitled to 
compensation in excess of $100 per month and by a changed rating is held as 
totally and permanently disabled, thereby requiring a reduction in compensation 
to $100 per month. Should the amount in excess of $100 per month be paid 
for the period provided in-section 205 or the payment under the permanent 
and total rating commence at once? 

The fourth class of cases are those where a claimant suffering from a 
tuberculous disease has been discharged from a hospital under such conditions 
as to entitle him to a continuance of a total and temporary rating for a period 
of three years under the second paragraph of section 202 (3) of the World War 
veterans’ act, 1924. The question here is whether the payment of compensation 
under the continued temporary and total rating shonld be continued under 
section 205 after the expiration of the three years or terminate at that time. 


Section 205 of the World War veterans’ act of June 7, 1924, 
43 Stat. 622, deals with “review ” of awards, and the effective date 
for reductions or discontinuances in compensation thereunder relates 
to changes resulting from such review. This section does not relate 
to changes in rates of compensation authorized or required by other 
provisions of law or regulation which themselves limit the period of 
the rating or fix the effective date of reduction or discontinuance in 
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compensation, because of some particular circumstance or happening. 
See decision of June 7, 1924, 5 Comp. Gen. 961, where it was held 
that section 205 did not relate to reductions of compensation, under 
section 202 (7) of the statute, of insane beneficiaries who had been 
hospitalized for six months. 

Thus Regulation No. 111, above quoted, which controls the Fred 
Sindar case, limits the temporary total disability rating to the period 
of hospitalization. The increase or decrease in compensation pur- 
suant thereto is also effective only during the period of hospitaliza- 
tion whether authorized at the time of hospitalization, during or 
subsequent to hospitalization, and retroactively effective from the 
beginning of hospitalization. As no “review ” of the rating would 
be necessary, section 205 of the statute does not apply to such a case. 

As to the first class of cases, section 202 (5) of the statute, 43 
Stat. 619, provides: 


(5) If the disabled person is so helpless as to be in constant need of a nurse 
or attendant, such additional sum shall be paid, but not exceeding $50 per 
month, as the director may deem reasonable. 


The authority to pay this “ additional sum ” is based on the phy- 
sical or mental disability of the beneficiary, as is the payment of 
compensation proper. The period same is payable is not fixed in 
the provision, but is intended to be coextensive with the condition 
requiring the nurse or attendant. A “review” to determine whether 
this condition did or did not exist would be necessary, and if upon 
review of an award there is found upon facts then disclosed to be 
such a condition as not to require a nurse or attendant there would 
be as much reason for applying section 205 in fixing the effective 
date of any reduction or discontinuance in the amount of the “ addi- 
tional sum” for a nurse or attendant as there would be in fixing 
the effective date of the reduction or discontinuance in the rate of 
the compensation proper. Therefore, section 205 of the statute 
would be for application. 

As to the second class, section 202 (1) of the statute authorizes 
payment of additional amounts of compensation on account of de- 
pendent relatives of the beneficiary. Payment of this additional 
amount would obviously be limited to the period the relationship 
continued. Discontinuance on account of any particular dependent 
would be automatically effective on the happening that severed the 
relationship. As no “review” would be necessary, section 205 of 
the statute would not be for application. 

The third class is not similar to the second class as you suggest. 
The change in the rate of compensation is not because of a sever- 
ance of relationship between the beneficiary and a dependent on 
whose account compensation is payable, but because the beneficiary’s 
degree of disability has been reviewed and rerated. It is understood 
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that the beneficiary has the same dependents during both ratings of 
disability. Under section 202 (1) of the statute additional amounts 
are authorized for dependents “If and while the disability is rated 
as total and temporary.” Section 202 (3) fixes the rates of total 
and permanent disability, but authorizes no additional amounts 
for dependents. A “review” of an award would be necessary in 
this class of cases, and if upon review the disability rating is changed 
from “total and temporary ” to “ total and permanent,” the effective 
date of reduction in the total rate of compensation would be con- 
trolled by section 205 of the statute. 

As to the fourth class, the second paragraph of section 202 (3) of 
the statute Jimits the period of rating of temporary total disability 
on account of a tuberculosis disease, under the conditions therein 
prescribed, to three years from the date of discharge from the hos- 
pital. Thus the section itself limits the period of the rating and 
fixes the effective date of discontinuance. As no “review” of the 
award would be necessary, section 205 would not control. The 
principle in this class of cases is similar to that in the Fred Sindar 
case. 


(A-15284) 


VETERANS’ BUREAU—INSURANCE—AWARDS IN COURSE OF 
PAYMENT 


Under the provisions of section 303 of the World War veterans’ act, as amended 
by the act of March 4, 1925, 43 Stat. 1310, excepting awards “in course 
of payment” from the requirement that payment shall be made to the 
estate of the insured in the event of the death of the designated bene- 
ficiary before receiving all of the 240 monthly installments, the principle 
announced in decision of May 20, 1926, 5 Comp. Gen. 924, that an award in 
favor of a number of persons as distributees under an estate may be 
considered as an entirety, may be applied to a case where payments to 
one of the distributees had been withheld until subsequent to March 4, 
1925, for compliance with the procedural requirements of the Veterans’ 
Bureau. The principle may not be applied, however, in a case where the 
distribution was erroneous either because of a mistake of law or because 
of the subsequent discovery of a relative the existence of whom was pre- 
viously unknown to the Veterans’ Bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
August 23, 1926: 


Consideration has been given to your letter of August 2, 1926, 
as follows: 


Your decision is requested as to the extent to which this bureau may apply 
your opinion of May 20, 1926, A—14176, in the case of William R. Matchett in 
which you considered section 303 of the World War veterans’ act with par- 
ticular reference to the phrase therein contained relating to awards “ which 
are in course of payment on the date of the approval of this act” (that is, the 
World War veterans’ act). You held, as you recall, that in the Matchett case 
the award to all of the distributees collectively might be considered as an 
entirety and not as separate and distinct awards to the individual distributees, 
and that therefore as payments were being made at the time of the enact- 
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ment it might be held that the award was in course of payment on March 4, 
1925, and therefore within the exception contained in section 303, of the World 
War veterans’ act. You will further recall, however, that in the Matchett 
ease the facts showed clearly that an award to one of the distributees had 
been withheld simply because the said distributee was under a legal disability 
(minority) and had requested the withholding of the payment to him until he 
had reached his majority in order to avoid the expense of the procurement of 
a guardian, which expense would have to a great extent consumed the amount 
of the award to which the minor was entitled. 

While the Matchett case was clearly limited to awards which had been 
withheld because of the existence of some temporary legal disability such as 
minority, nevertheless the question has arisen as to whether the same principle 
upon which the Matchett case was predicated might be applied to cases arising 
under section 303 of the World War veterans’ act where the awards were not 
withheld because of a legal disability. 

The first type case is that in which there were four brothers and awards 
were made to three of these brothers prior to the enactment of section 303 
of the World War veterans’ act. The award to the fourth brother had been 
withheld pending merely compliance with some formal procedural requirement. 
That is to say, the bureau had notice of the existence of four brothers, and 
had made awards to three of them but the necessary proof as to the fourth 
brother was not entirely complete, and before such proof was received section 
303 of the World War veterans’ act was enacted, thus raising the question 
whether the award in that case might be considered under the doctrine of the 
Matchett opinion as an entirety, so as to permit an award to the fourth brother 
when the necessary proof had been received after March 4, 1925, on the same 
basis as the awards to the other three brothers. 

The second class of cases presented is one in which all of the insurance 
had been awarded prior to section 303 of the World War veterans’ act, but 
there may have been an error in the distribution of the insurance either by 
a mistake of law, or by the discovery of some relative entitled to share of 
whom the bureau had no previous knowledge, who now makes a claim for 
his respective proportion of his insurance. 

Without attempting an extended analysis of these cases it may be said that 
a number of reasons have prompted this bureau in the past to hold that sec- 
tion 303 would apply, on the theory that section 303 was not intended to pro- 
tect an invalid or an illegal award. Since the awards in both of these type 
cases either had not been made or else were erroneous for one reason or 
another, it was believed that they could not be considered as awards in course 
of payment within the meaning of the first proviso of section 303, and as at 
the time when a correction. was necessary the old method of distribution 
having been swept aside by subsequent legislation no other alternative pre- 
sented itself than to hold that section 803 would then apply so as to require 
a lump-sum payment of the present value of the remaining installments of 
insurance. 

In view, however, of your decision in the Matchett case, with particular 
reference to the phrase “which are in course of payment,” your decision is 
solicited whether the doctrine of the Matchett opinion may be extended to 
the two type cases herein suggested as distinguished from the class of cases 
specifically considered in the Matchett opinion, namely, those in which an 
award had been withheld because of the existence of some temporary legal 
disability. : 


It is understood that in the first type of cases at least one pay- 
ment had been made under the award to the three brothers on the 
basis of there being four brothers. If so, the principle announced 
in the Matchett case is for application. That is to say, as the award 
was made on the basis of four brothers and payment made to three 
of them accordingly, the award as to distribution was finally com- 
pleted, there remaining only compliance with the procedural require- 
ments of the bureau to authorize payment to the fourth brother. 
There was nothing remaining to be done subsequent to the enact- 
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ment of the statute which in any way affected the validity of the 
award on the basis of there being four brothers. Accordingly, the 
award to all four brothers may be considered as an entirety and “ in 
course of payment” on March 4, 1925, so as to authorize payment 
to the fourth brother, if and when compliance was made with the 
procedural requirements of the bureau. 


Obviously the principle of the Matchett case would not be appli- 
cable to an invalid award to several distributees based on an error in 
the distribution of insurance either because of a mistake of law or 
because of the discovery of some relative entitled to a share of 
whom the bureau had no previous knowledge. In such a case there 
was in fact no valid award made prior to the passage of the act. 
Accordingly, in the second type of cases described in your sub- 


misston the award may not be considered “in course of payment” 
on March 4, 1925. 


(A-15339) 


EMPLOYEES’ COMPENSATION COMMISSION—WIVES AS NURSES OR 
ATTENDANTS OF BENEFICIARIES 


An exception to the general rule that payment may not be made to the wife 
of a beneficiary under the employees’ compensation act for services ren- 
dered as a nurse or attendant is not justified where the wife was not 
gainfully employed but only intended to seek outside employment to in- 
crease the family income. 

The services of an attendant are not authorized for a beneficiary under the 
employees’ compensation act, as amended, if they are not necessary in 
connection with providing him with medical, surgical, or hospital care or 


treatment, but are only for the purpose of enabling him to better perform 
the ordinary functions of life. 


Comptroller General McCarl to the Chairman of the United States Em- 
ployees’ Compensation Commission, August 24, 1926: 


Consideration has been given to your letter of August 7, 1926, 
requesting decision whether payment may be made to the wife of a 


beneficiary for services as an attendant on the following statement of 
facts: 


Vern E. Townsend, rural carrier, post office, Elgin, North Dakota, while serv- 
ing his route on an extremely cold day, December 11, 1922, was frozen so 
badly that it was necessary to amputate both feet and both hands. Mr. 
Townsend was hospitalized for a number of months, was then returned to his 
home, and later fitted with artificial hands and feet. Even with these 
appliances, however, he is quite helpless and needs constant attendance, being 
unable to dress or feed himself or to perform for himself many acts necessary 
for mere existence. He is not now a case for hospitalization. Dr. F. C. 
Lorenzen, of Elgin, North Dakota, the physician in charge of the case, advised 
the commission that “It would be hard to get an attendant for him unless it 
would be a private nurse at $35.00 per week as he is unable to care for him- 
self at all, having no hands or feet and needing constant attention.” It was 
learned as a result of a personal investigation by the commission that the 
sole income of the family was the monthly compensation of $66.67 received 
by Mr. Townsend from the commission, and as this did not suffice for their 
needs they were partly dependent upon charity. 

Mrs. Townsend then advised the commission that she had been giving Mr. 
Townsend the necessary care and attention which he required, but that in 
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view of the family’s financial condition it would be necessary for her to 
go out and seek gainful employment to supplement their income. The commis- 
sion considered that if this was done it would have to employ a nurse or 
attendant for Mr. Townsend. It was considered more practicable and econom- 
ical to pay Mrs. Townsend for services rendered at the rate of $1.00 per day 
and an award was made accordingly as a part of the services authorized by 
section 9 of the compensation act. 


In decision dated July 27, 1926, A-14820, 6 Comp. Gen. 78, the 
general rule and an exception were stated relative to payment to 
wives of beneficiaries under the employees’ compensation act for 
nursing services, as follows: 

* * * Accordingly, the general rule under the provisions of the employees’ 
compensation act must be that a wife will not be reimbursed for nursing her 
husband who is a beneficiary under the act. 

Exceptions to the general rule thus stated may be recognized in particular 
cases where the wife is qualified and gainfully employed as nurse outside the 


home and terminates her outside employment in order to care for her 
husband. * * * 


It is your contention that the present case comes within the excep 
tion thus stated. But the facts indicate otherwise. The wife is not 
shown to have been a nurse nor is she shown to have been gainfully 
employed at the time. The fact that the wife intended to seek out- 
side employment in order to increase the family income is not suffi- 
cient to justify the payment to her. The general rule is clearly 
applicable, that is, payment to the wife would be in effect the same 
as an additional allowance to the beneficiary not authorized by the 
statute. 

You suggest that if the wife can not be paid for care for her 
husband it will be necessary to furnish him with an attendant. 
Under section 9 of the employees’ compensation act, as amended by 
the act of June 26, 1926, 44 Stat. 772, only such services are author- 
ized to be furnished the injured employee as “ are likely to cure or to 
give relief or to reduce the degree or the period of disability or to 
aid in lessening the amount of the monthly compensation.” The 
“ relief ” referred to must be regarded as relief from pain or suffer- 
ing and not financial relief, or relief in the sense of providing for 
the material comforts or necessities of life, such as food, clothing, 
shelter, or the means of obtaining same. It must be concluded that 
the maximum amount of disability compensation authorized by the 
statute for total disability was intended by the Congress as the 
maximum amount the Government would reimburse the employee. 
It is understood that the wounds of this man have been cured, that 
is, that there is no longer any physical pain or suffering or need for 
medical, surgical, or hospital care or treatment. If so, the service 
of an attendant for him merely for the purpose of enabling him to 
better perform the ordinary functions of life is not authorized 
under the terms of the statute as amended. When such allowances 
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are intended they are specifically authorized by law. See in this 
connection paragraph 5 of section 202 of the World War veterans’ 
act of June 7, 1924, 43 Stat. 619. 

You state that payments to Mrs. Townsend were suspended upon 
receipt of notice of the disallowance made by this office in the two 
cases given consideration in the decision of July 27, 1926. Payments 
made to her prior to such suspension need not now be disturbed, but 
further payments are not authorized. 


(A-15382) 
LEAVE OF ABSENCE—POSTAL SERVICE EMPLOYEES 


Where an employee of the Postal Service is continued on the rolls as an 
employee absent on account of sickness or injury during the entire period 
he is in receipt of disability compensation and he later resumes his duties, 
the period of such absence may be counted as service in determining 
the annual and/or sick leave which thereafter may be granted to him 
under the act of February 28, 1925, 43 Stat. 1064. 


Comptroller General McCarl to the Postmaster General, August 24, 1926: 
I have your letter of August 12, 1926, as follows: 


For the information and guidance of this department your opinion is re- 
quested as to whether or not an employee of the post office service, while re- 
ceiving compensation from the United States Employees’ Compensation Com- 
mission for disability received in the line of duty is entitled to receive the 
benefits of sick leave with pay and annual leave with pay accruing during 
the period such employee receives compensation, or whether he may receive 
such benefits accruing during his incapacity, after compensation shall have 
ceased and he has returned to duty. 


Section 11 of the act of February 28, 1925, 43 Stat. 1064, provides: 


Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay exclusive of Sundays and holidays, each fiscal year, and sick 
leave with pay at the rate of ten days a year, exclusive of Sundays and 
holidays, to be cumulative, but no sick leaye with pay in excess of thirty 
days shall be granted during any one fiscal year. Sick leave shall be granted 
only upon satisfactory evidence of illness in accordance with regulations to be 
prescribed by the Postmaster General. 


Compensation for employees suffering injuries while in the per- 
formance of their duties is provided for in the act of September 7, 
1916, 39 Stat. 742. Sections 7 and 8 of said act provide: 


Sec. 7. That as long as the employee is in receipt of compensation under 
this act, or, if he has been paid a lump sum in commutation of installment 
payments, until the expiration of the period during which such installment 
payments would have continued, he shall not. receive from the United States 
uny salary, pay, or remuneration whatsoever except in return for services 
actually performed, and except pensions for service in the Army or Navy of 
the United States. 

Sec, 8. That if at the time the disability begins the employee has annual or 
sick leave to his credit he may, subject to the approval of the head of the 
department, use such leave until it is exhausted, in which case his compen- 
sation shall begin on the fourth day of disability after the annual or sick 
leave has ceased. 
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It is clear, therefore, that an employee in the Postal Service may 
not be paid for leave of absence while receiving disability compen- 
sation under the act of September 7, 1916. 

It has been held that an absence on account of an injury such as 
would entitle the employee to the benefits of the act of September 7, 
1916, does not ipso facto break the continuity of service for leave pur- 
poses of an employee who thereafter returns to duty. 26 Comp. 
Dec. 763. Where an employee is sick or disabled for a long-continued 
period, the question whether he should be continued on the rolls as 
in service or be dropped as an employee is one primarily of admin- 
istration. 27 Comp. Dec. 100. See also 5 Comp. Gen. 404. 

If an employee in the Postal Service is continued on the rolls as 
an employee absent on account of sickness or injury during the entire 
period he is in receipt of disability compensation and resumes his 
duties as such employee iramediately upon termination of such period, 
the period of such absence may be counted as service in determining 
the annual and/or sick leave which thereafter may be granted to him 
under the act of February 28, 1925, supra. 

The questions are answered accordingly. 


(A-15182) 


PURCHASES—BOOKS OF REFERENCE 


The appropriation for the purchase or exchange of law books, books of refer- 
ence, etc., is not authority for entering into contracts under which the 
Government would be obligated at the time of receiving the book, etc., 
to exchange it at a future date at a nominal price fixed by the dealers. 

Subscribing to or leasing atlases for a fixed price payable in advance is not 
authorized. 

Comptrollet General McCarl to the Secretary of the Interior, August 25, 1926: 

By indorsement dated July 238, 1926, you request decision as to 
whether the Interior Department is authorized to avail itself of 
the offer contained in a letter addressed to you by a special repre- 
sentative of Rand McNally & Co., to furnish copies of said com- 
pany’s commercial atlas of America to the various offices of the 
Interior Department in need of same, under a plan involving sub- 
scription and exchange of these atlases at the end of the atlas year, 
with an allowance feature of $1 for each atlas returned, to be ap- 
plied as part payment on a renewal contract for a copy of the next 
succeeding edition to take the place of the old atlas returned. 

With your request is a blank contract or leasing form similar to, 
if not identical with, the ones which were considered by this office in 
decisions of March 7, 1925, A~7670, to Secretary of Labor, April 2, 
1925, A-8193, to you and January 23, 1926, A-12635, to Federal 
Power Commission. In each of said decisions it was held that the 
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department or establishment concerned was not authorized to obtain 
the atlas service under the arrangement proposed. 

There is now submitted a plan involving subscription and exchange 
of these atlases at the end of the atlas year, with an allowance feature 
of $1 for each atlas returned to be applied as part payment on a re- 
newal contract for the use of a copy of the next succeeding edition to 
take the place of the old atlas returned, and it has been suggested that 
with this exchange feature the acquisition of the atlas service is 
authorized under the specific authority in the appropriation for pur- 
chase or exchange of books of reference. 

In answer to this proposition I have to advise that the authority 
to purchase or exchange does not authorize a contract under which 
the Government would be obligated at the time of receiving the 
atlas to exchange it at a future date at a nominal price fixed by the 
dealer. The essential features of the proposed arrangement would 
be the same as have been negatived in previous decisions. Conse- 
quently there is no authority to enter into agreements for the leasing 
and exchange of the atlases in the manner proposed. 


(A-15256) 


ADVERTISING, ACCEPTANCE OF OTHER THAN LOWEST BID— 
LIMITATION OF AUTHORITY OF GOVERNMENT CONTRACTING 
OFFICERS 


A contracting officer of the Government is without authority to obligate the 
Government to pay other than the price stipulated in the lowest bid on 
articles complying with the specifications, and his acceptance of a higher 
bid without a valid reason therefor does not obligate the Government to 
pay a greater amount than that specified in the lowest bid. 

A higher bidder for the furnishing of supplies to the Government is on notice 
that the acceptance of his bid by a Government contracting officer may 
be questioned by the accounting officers of the Government. 

Decision by Comptroller General McCarl, August 25, 1926: 

Crane Co. requested June 22, 1926, review of settlement No. 
0120526-C, dated June 9, 1926, disallowing $5.34 of its claim for 
$459.30 for materials delivered to the Bureau of Mines, Department 
of Commerce, under proposal No. 423-A and acceptance dated 
April 29, 1926. 

It appears that the purchasing agent of the Bureau of Mines, 
Department of Commerce, at Pittsburgh, Pa., advertised for bids 
on a quantity of brass tees, plugs, etc., more particularly described 
in the request for bids as follows: 


Twelve (12) 2’’ tees, brass, extra heavy. 
Twelve (12) 2’’ plugs, brass. 

Six (6) 2’’ brass unions, ground joint. 
Six (6) 2’’ brass elbows, extra heavy. 
24 lengths. 

One (1) 2’’ extra heavy brass pipe. 
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Five bids were received. The claimant submitted a bid of 
$459.30. The bid was accepted. Claimant’s bid was not the lowest 
of the bids received, being $5.34 more than that of T. E. Conklin 
Brass & Copper Co., the lowest bidder. Settlement was made upon 
the basis of the lowest bid submitted, or $453.96 for the materials 
delivered. Claimant refused to accept settlement on this basis and 
returned check in the sum of $453.96 and claims payment of the 
sum of $459.30. 

With reference to the acceptance of other than the lowest bid the 
administrative officer states: 


T. E. Conklin Brass & Copper Company’s bid is unsatisfactory, owing to 
light-weight material on 2nd and 3rd items. 


In decision of this office, dated November 5, 1925, 5 Comp. Gen. 
331, it was said: 

The purpose of the statutes requiring competition is primarily to give the 
United States the advantage of the lowest available price for the material or 
the service desired and presupposes the acceptance of the lowest bid conform- 
ing to the stipulated conditions. There may be reasons why the lowest bid is 
not desired to be accepted. However, a higher bid may not properly be accepted 
and higher cost be thus paid unless the reasons for the rejection of a lower 
bid are of such material character as to fully warrant such action and support 
the higher amount to be paid. Competitive bidders as well as the public in 
general are concerned in the acceptance of the lowest bid, and if it appears 
that the rejection is upon insufficient facts there arisés a proper question for 


the consideration of this office of the administrative action in accepting the 
higher bid. 


The reasons advanced by the administrative officer for the accept- 
ance of other than the lowest bid form no legal basis for the accept- 
ance thereof for the reason that it appears that the materials offered 
by the lower bidder fully met the requirements of the specifications. 

The contracting officer acting for and in behalf of the United 
States being required to accept the bid of the lowest responsible 
bidder offering supplies meeting the stipulated conditions, it would 
necessarily follow that the acceptance of a bid by said officer pur- 
porting to obligate the United States for the payment of any amount 
in excess of the lowest bid would not be authorized as being beyond 
the scope of his authority. Where an agent of the Government acts 
in excess of the authority vested in him, his act, from a legal stand- 
point, is no longer the act of the Government. The Underwriter, 
6 Fed. Rep. (2d edition) 937. The Government’s agents or officers 
have only limited power and certain prescribed discretion, and per- 
sons dealing with such agents or officers must under all circumstances 
see for themselves that such authority is not exceeded. The un- 
authorized acts of such agents can not obligate the Government. 
Filor v. United States, 9 Wall. 45; Whiteside v. United States, 93 
U. S. 247, 256; 5 Comp. Gen. 124. This is particularly for considera- 
tion of a higher bidder whose bid is attempted to be accepted, such 
action immediately putting the higher bidder on notice that it may be 
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questioned by the accounting officers whether the reasons for accepting 
the higher bid as against a lower bid are legally good and sufficient. 

Since the contracting officer in this case was authorized to obligate 
the Government only to the amount of the lowest bid, payment in 
excess of that amount may not be made under the appropriation 
involved. 

Check No. 185,007 in the sum of $453.96 is returned in full 
settlement of all claims arising out of the transaction, and if not 
accepted by claimant it may be forthwith returned by claimant and 
the amount thereof will be placed back in the Treasury of the United 
States to the credit of the appropriation under which drawn and 
the claim be disallowed accordingly. 


(A-15403) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—ONE POSITION IN A 
GRADE—BOARD OF MEDIATION 


The maximum salary rate authorized within the fiscal year 1927 for the posi- 
tion of secretary of the United States Board of Mediation, which position 
was ereated during the current fiscal year and allocated as the only posi- 
tion under the board in grade CAF-13, is $6,500 per annum unless the case 
is “unusually meritorious” in which event the maximum would be $7,000 
per annum, which is the “next higher rate” of compensation above the 
“average of the compensation rates of the grade” within the meaning of 
the average provision. 


Comptroller General McCarl to the Chairman of the United States Board of 
Mediation, August 26, 1926: 


Consideration has been given to your letter of August 14, 1926, 
as follows: 


A question has been raised as to the maximum salary which the Board of 
Mediation can pay its secretary this year. 

The Personnel Classification Board has approved, in the usual manner, the 
grading of the secretaryship, CAF-13-1, with a range from $6,000 to $7,500 
per annum. The incumbent in this position is the only employee of the board 
in that grade. 


The board would greatly appreciate your advice at your earliest convenience. 

The Board of Mediation was created and established by section 
4 of the act of May 20, 1926, 44 Stat. 579. The “ Third” paragraph 
of the section provides in part as follows: 


Third. The board may * * * (2) in accordance with the Classification 


Act of 1923 fix the salary of such experts, assistants, officers, and employees, 
- 7 * 


The deficiency act of July 3, 1926, 44 Stat. 844, provides as follows: 


The appropriations heretofore mane for the Railroad Labor Board for the 
fiscal year 1927, aggregating $285,220, are hereby consolidated into one fund 
and transferred to and made immediately available for the Board of Mediation, 
Boards of Arbitration, and the Emergency Board, created by the Railway 
Labor Act, approved May 20, 1926, for salaries and all other expenses author- 
ized by such Railway Labor Act and the general objects of expenditure covered 
by the appropriations hereby made available. 


The appropriations for the Railroad Labor Board were made in 
the act of April 22, 1926, 44 Stat. 315, and subject to what is gener- 
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ally termed the “average provision ” appearing in the same statute 
as section 2, which, in so far as here material, is as follows: 


In expending appropriations or portions of appropriations, contained in this 
act, for the payment for personal services in the District of Columbia in ac- 
cordance with the classification act of 1923, the average of the salaries of the 
total number of persons under any grade in any bureau, office, or other appro- 
priation unit shall not at any time exceed the average of the compensation rates 
specified for the grade by such act, and in grades in which only one position 
is allocated the salary of such position shall not exceed the average of the 
compensation rates for the grade except that in unusually meritorious cases 
of one position in a grade advances may be made to_rates higher than the aver- 
age of the compensation rates of the grade, but not more often than once in any 
fiscal year and then only to the next higher rate: * * *. 


The compensation rates in grade CAF-13 are $6,000, $6,500, $7,000, 
and $7,500 per annum and the original appointment thereto is re- 
quired to be at the minimum rate. The “average of the compensa- 
tion rates” for the grade is $6,750. (See decision of June 26, 1924, 
4 Comp. Gen. 1001, 1003.) As $6,750 per annum does not coincide 
with one of the salary rates of the grade, $6,500 per annum, the next 
lower salary rate, would be the maximum authorized for one posi- 
tion in the grade unless the case is, and is shown to be, “ unusually 
meritorious.” 

The rate of $7,000 per annum is “ the next higher gate” above the 
“average of the compensation rates.” .The position of secretary of 
the board having been created and allocated during the current fiscal 
year, $7,000 per annum would be the maximum rate authorized for 
the position during said fiscal year, and such rate is not authorized 
unless the case is “ unusually meritorious,” in which event evidence to 
that effect should be submitted to this office with the accounts of the 
disbursing officer in which payment at the rate of $7,000 first appears. 


(A-12324) 


COMPENSATION, ALLOWANCES—FIELD EMPLOYEES OF THE WAR 
DEPARTMENT 


The value of quarters furnished in kind to field employees as a part of their 
salary rate may not properly be based on the cash rates of compensation 
received by the employees, but should be based on the grades as fixed for 
the field service in which the positions are allocated and/or the total 
salary rates properly fixed for the positions. 

Notice of any and all deviations or exceptions from the schedule of rates fixed 
by the administrative office for value of allowances furnished in kind to 
field employees must be furnished this office in writing, either with the pay 
rolls on which deductions are made at rates other than provided by the 
general schedule, or directly to this office prior to the settlement of the 
accounts involved. 

The War Department may consider the furnishing of heat, light, household 
equipment, or laundry service to field employees quartered in houses or 
apartments as a sale to the employees rather than as constituting the al- 
lowance furnished as part of the total rate of compensation, but neverthe- 
less the reasonable value of the items “sold” to the employees must be 
fixed by the administrative office and collection thereof shown either on the 
pay rolls or otherwise in the accounts of the disbursing officers. 

The necessity to comply with the provisions of section 3 of the act of March 
2, 1926, 44 Stat. 161, requiring the value of quarters furnished in kind to 
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field employees to be determined and “ considered as part of the compensa- 
tion in fixing the salary rate of such civilian” does not justify or authorize 
a general increase in the total salary rates of all field positions by the ex- 
act amount of the determined vulue of the allowances furnished in kind. 

The base rates of pay of field employees who are paid partly in cash and partly 
by allowances furnished in kind are not the cash rates of pay, but the 
total rates of pay including the cash as well as the determined value of the 
allowances authorized in kind. 

The substitution of allowances in kind for cash, or vice versa, is not an in- 
crease or decrease in the salary rate of the employees for the reason that 
the total salary rate is not changed by such action. When allowances 
in kind are permanently discontinued except during leave of absence with- 
out pay or when absent in a travel status, it is proper to pay the total 
salary rate for the position in cash. 

Administrative regulations may properly previde that the same administrative 
authority which approves promotions or demotions of employees is neces- 


sary to approve any grant or discontinuance of allowances furnished in 
kind. 


Comptroller General McCarl to the Secretary of War, August 27, 1926: 

Receipt is acknowledged of your letter of August 11, 1926, for- 
warding to this office your circular letter dated August 6, 1926, con- 
taining schedule of rates for the value of quarters and subsistence 
furnished in kind to field employees of the War Department to be 
considered as a part of the total rate of compensation of the em- 
ployees under section 3 of the act of March 2, 1926, 44 Stat. 161. 
Decision of June 3, 1926, 5 Comp. Gen. 957. The circular letter 
also contains certain rules and regulations for applying the schedule 
of rates and to govern allowances in general. 

It is noted that the schedule of rates for valuation of quarters 
furnished in kind is based solely on the “cash rates of compensa- 
tion.” Such a basis is not proper. The amount of cash received, 
being only a part of the total rate of compensation, does not neces- 
sarily reflect the comparative standing of employees. The reason 
for basing the valuation of quarters furnished in kind on the basis 
of the positions and salary rates of employees is the presumption 
that a person receiving a higher rate of compensation would ordi- 
narily provide himself with more expensive quarters and that the 
quarters furnished in kind are relatively commensurate with the 
position of the employee. If it is desired to carry out this idea in 
fixing the valuation of quarters furnished in kind to field employees, 
the basis should be on the grade as fixed for the field service in which 
the position is allocated, and/or the total salary rate properly fixed 
for the position. Furthermore, the valuation of allowances fur- 
nished in kind, particularly subsistence, may possibly vary from 
month to month in cases where the employee is not furnished the 
allowance in kind, or reimbursement therefor, the entire month; and 
if the valuation of quarters were to be based on the amount of the 
cash received only the result would be most confusing and imprac- 
ticable. For accounting purposes there should be as much stability 
as possible in the matter of fixing the valuation of the allowances 
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furnished in kind. Neither can I approve the similar proposal in 
the circular letter relating to per diem employees. In this connection 
reference is made to regulations issued by the Interior and Agri- 
culture Departments, given tentative approval by decision of this 
office dated August 17, 1926, 6 Comp. Gen. 120. 

The circular letter further provides: 


If in any special cases it is found to be necessary or desirable in the interest 
of the service to deviate from the rates herein established, chiefs of bureaus 
and services should present the cases to the Secretary of War with recom- 
mendations. 


Notice of any and all deviations from or exceptions to the schedule 
must be furnished this office in writing either with the pay rolls on 
which deductions are made at rates other than provided by the gen- 
eral schedule or directly to this office prior to the settlement of the 
accounts involved. 

With respect to the next paragraph of the circular letter relating 
to the form of pay roll, you are advised that this office will in due 
course prescribe the form of pay roll to show the deductions as 
required by law. 

The next paragraph of the circular letter is as follows: 


No agreements will be made with civilian employees of the field services of 
this department for the furnishing of heat, light, household equipment, or 
laundry services as allowances to such employees as are quartered in houses 
or apartments as distinguished from construction camps, barracks, or dormi- 
tories. In these cases where local conditions require that the Government 
provide such services the furnishing of such services will be treated as a 
purchase on the part of the employee and as a sale on the part of the Govern- 
ment. When such a purchase is made at a fair price, it is not an allowance 
in kind to be included in the rate of pay of the employee. 


There will be no objection to the procedure of treating such items 
as a sale and purchase by the Government and employees, respec- 
tively, rather than as constituting an allowance furnished as part of 
the total rate of compensation of the employees. Nevertheless, the 
reasonable value of the items of heat, light, household equipment, or 
laundry service “sold” to the employees must be fixed by the ad- 
ministrative office and the actual collection of that amount from the 
employee shown either by deductions on the pay rolls or otherwise 
in the accounts of the disbursing officer. 

The circular letter further provides: 


Effective September 1, 1926, the rates of pay of civilian employees in the 
field service will be those authorized and in effect on June 30, 1926, or on the 
date of appointment if subsequent to June 30, 1926, plus increases or minus 
decreases since made therein by appropriate authority except those made 
temporarily by authority of the cablegram of June 23, 1926, and letter of June 
24, 1926, from The Adjutant General, plus the value of properly authorized 
allowances determined as herein directed. 


The evident purpose and intent of this paragraph is to increase 
the salary rates of all field employees by the exact amount of the 
determined value of the allowances furnished in kind. The pro- 
visions of section 3 of the act of March 2, 1926, 44 Stat. 161, do not 
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authorize the increase in the total rate of compensation for all field 
employees by the amount of the determined value of the allowances 
furnished in kind, but require that the determined value of the allow- 
ances furnished in kind be “ considered as part of the compensation 
in fixing the salary rate of such civilians.” If the rate of compensa- 
tion fixed on or prior to June 30, 1926, was in accordance with the 
laws then in force and which have been extended through the present 
fiscal year, viz, the classification act as extended to the field service 
by the acts of December 6, 1924, 43 Stat. 704, January 22, 1925, 43 
Stat. 764, and section 2 of the act of March 2, 1926, supra, there is 
now no authority to generally increase the salary rates of the field 
employees because of the necessity to comply with the provisions of 
section 3 of the act of March 2, 1926, supra. That is to say, if the 
tetal salary rates of the field positions were fixed on the basis of the 
duties and responsibilities of the positions to correspond with similar 
positions in the District of Columbia subject to the classification act, 
there is now no authority to increase those rates by the amount of 
the determined value of the allowances furnished in kind, as such a 
procedure would be in direct violation of the purpose and intent of 
the statutes. 5 Comp. Gen. 37, id. 156. See also 4 Comp. Gen. 582, 
id. 599, id. 625, 626, id. 755, id. LOTT; 5 td. 73, id. 231, id. 235. 

Of course, if the cash salary rates paid to field employees on and 
prior to June 30, 1926, and since increased, or decreased, do not in 
fact represent the total salary rates as properly fixed under the 
statutes cited, but represent only the total salary rates less the value 
of the allowances furnished in kind, then the paragraph in question 
is misleading and should be amended to reflect the exact intent to 
be accomplished. This office may not allow credit in the accounts 
of the disbursing officers for the increase of the salary rates under 
this paragraph unless and until a proper showing as to the authority 
therefor has been submitted. 

The next paragraph in the circular letter is as follows: 


Hereafter services will be engaged and appointments made at, and read- 
justments in rates of pay will be made to, amounts which will include the 
base rates of pay in each case and the value of authorized allowances to be 


determined as herein directed. 

The term “ base rates of pay” is misleading. The “ base rates of 
pay ” are the total rates of pay including the determined value of 
the allowances authorized in kind, on which the retirement deduc- 
tions are to be computed. Evidently what was intended was “ cash 
rates of pay.” The regulations should be amended accordingly. 

The next paragraph in the circular letter is as follows: 


The granting of any allowance of value to an employee not theretofore 
received by him, and the discontinuance of such an allowance, will be con- 
sidered and treated as an increase or decrease in his rate of pay, and will 
be made in the same manner and by the same authority as increases or 
decreases in cash rates of pay are made. 
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The mere substitution of allowances in kind for cash, or vice 
versa, should not be considered as constituting an increase or de- 
crease in the salary rate of the employee. That is, if the total 
salary rate for the position held by the employee is fixed, and con- 
ditions arise necessitating granting to an employee an allowance 
of value not theretofore received by him, or the discontinuance of 
such an allowance theretofore received, the substitution of an allow- 
ance in kind in lieu of cash, or vice versa, is not an increase or 
decrease in the salary rate of the employee, for the reason that there 
is no change in the total salary rate fixed for the position held by 
the employee. Therefore the paragraph just quoted is misleading 
and should be changed. If the paragraph is intended only to pro- 
vide that action by the same administrative authority which ap- 
ptoves promotions or demotions of employees is necessary with 
respect to any grant or discontinuance of allowances in kind, it 
would not be objectionable if such intent were clearly stated. 

The concluding paragraph of the circular letter is as follows: 


Whenever an allowance is granted to an employee in the service, its value, 
determined as herein directed, will be deducted from his total compensation. 
Whenever an allowance to an employee is discontinued, its value, determined 
as herein directed, will be included in the cash payment of salary. In either 
ease, if warranted by the conditions, recommendations may be submitted for 
an appropriate readjustment in the total rate of pay of the employee. 


There would appear to be no objection to this paragraph. It is 
assumed, of course, that the discontinuance of allowances within 
the meaning of the paragraph is not because of a grant of leave 
of absence without pay or absence in a travel status. See in this 
connection decision of June 19, 1926, 5 Comp. Gen. 999. 


(A-14914) 


PUBLIC LAND CLAIMS—LIMITATION ON FILING—REOPENING 


A claim under the act of March 26, 1908, 35 Stat. 48, as amended by the act of 
December 11, 1919, 41 Stat. 366, for refund of excess purchase money paid 
in connection with the purchase of public land, having been disallowed 
because it was not filed within the period provided by statute may not be 
considered under the act of February 9, 1925, 43 Stat. 817, except upon the 
submission by the claimant of a new claim or application for repayment 
under said later statute. 


Comptroller General McCarl to the Secretary of the Interior, August 27, 1926: 

There has been received your request of June 8, 1926, for recon- 
sideration of the claim of William B. King for repayment of excess 
purchase money paid by him in connection with the purchase of lots 
14 and 15 in the township of Sanish, N. Dak. 

The claim in question was made under section 2 of the act of 
March 26, 1908, 35 Stat. 48, as amended by the act of December 11, 
1919, 41 Stat. 366, which provides that all applications must be filed 
within two years from the date of the passage of the amendatery 
act. Claim was filed under date of March 8, 1923, and was disallowed 
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by settlement No. 016003 of February 18, 1924, solely for the reason 
that same was not filed within the two-year limitation prescribed by 
the act of December 11, 1919. The disallowance was proper. 

You now request reopening of the settlement and allowance of the 
claim under the provisions of the act of February 9, 1925, 43 Stat. 
$17, as follows: 

That the Secretary of the Interior is hereby authorized to certify to the 
Secretary of the Treasury the difference between the amounts paid by pur- 
chasers of the lots in the town site of Sanish, within the former Fort Berthold 
Indian Reservation, North Dakota, and the price fixed as result of reappraisal 
by the Secretary of the Interior of August 11, 1922, in all cases whether patents 
had or had not issued at the time of the reappraisal of the lots: Provided, 


That the purchasers or their legal representatives apply for repayment of such 
amounts within two years from the passage of this act. 


The matter is not properly before this office for reopening at your 
request. The provision just quoted creates new rights under which 
new claims may be filed independently of any former claims 
previously disallowed; and the statute specifically provides that such 
new claims may be allowed only if filed by “the purchasers or their 
legal representatives ” within two years from the passage of the act. 

In the absence of a claim or request from Mr. King, or his legal 
representative, for repayment under the provisions of the statute, 
supra, no further action in the matter may be taken by this office. 





(A-15373) 


APPROPRIATIONS—AVAILABILITY FOR PAYMENT OF COMPENSA- 
TION OF SPECIAL COUNSEL FOR PROTECTION OF NAVAL 
RESERVE OIL LANDS 


The appropriation contained in the act of July 3, 1926, 44 Stat. 858, for the 
“ protection of interest of the United States in matters affecting ofl lands 
on former naval reserves,” being made by its terms specifically available 
for the expenses, etc., incurred during the fiscal years 1926 and 1927 
in the carrying out of the provisions of Public Resolution No. 6, February 
21, 1924, is properly chargeable with the compensation of the special 
counsel appointed by the President under that resolution, at such rates 
and in such amounts as may have been fixed in advance with the au- 
thorization or approval of the President. 


Comptroller General McCarl to the Attorney General, August 28, 1926: 


I have your letter of August 9, 1926, requesting decision on a 
question stated therein as follows: 


In order that the department may be able to recommend to the President the 
allowance of such additional compensation as may deemed just for Special 
Counsel W. C. Morrow, a ruling is requested upon the question whether the 
appropriation of $60,000 for the “ Protection of interest of the United States 
in matters affecting oil lands on former naval reserves” contained in the 
second deficiency act, fiscal year 1926, approved July 8, 1926, is available 
for this purpose. 


The appropriation in question appearing in the act of July 3, 
1926, 44 Stat. 858, under the heading “ Miscellaneous objects, De- 
partment of Justice,” provides as follows: 


Protection of interest of the United States in matters affecting oil lands 
on former naval reserves: For compensation and expenses of special counsel 
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and for all other expenses, including employment of experts and other as- 
sistants at such rates as may be authorized or approved by the President, 
in connection with carrying into effect the “Joint resolution directing the 
Secretary of the Interior to institute proceedings touching sections 16 and 
36, township 30 south, range 23 east, Mount Diablo meridian,” approved 
February 21, 1924, including obligations heretofore incurred, fiscal years 
1926 and 1927, $60,000, to be expended by the President. 


Mr. Morrow was appointed under date of June 5, 1924, by the 
President by and with the advice and consent of the Senate, special! 
counsel to prosecute proceedings under the provisions of Public 
Resolution No. 6, approved February 21, 1924, 43 Stat. 15, the 
appointment stating that his compensation was to be paid from 
the appropriation provided by Public Resolution No. 8 of February 
27, 1924, 43 Stat. 16. Said appropriation provided $100,000 to be 
expended by the President for the purpose of employing the neces- 
sary attorneys and agents and for such other expenses as might 
be necessary in connection with instituting and carrying on any 
suits or other proceedings, etc., in relation to the cancellation of 
any leases on oil lands in former naval reserves. 

The matter dealt with in public resolution of February 21, 1924, 
cited above, under which Mr. Morrow holds his appointment is 
not the cancellation of naval reserve oil leases but the instituting 
of proceedings to assert and establish the title of the United States 
in certain tracts of land within the exterior limits of naval reserve 
numbered one in the State of California and to take such steps to 
prevent or arrest the exhaustion of the oil within such tracts of 
land. No appropriation specifically available for the purpose con- 
templated under the resolution of February 21, 1924, was made 
until the appropriation of $60,000 in the second deficiency act for 
the fiscal year 1926, supra, which amount was made available for 
the payment of expenses incurred during the fiscal years 1926 and 
1927. 

The appropriation “ Protection of interest of the United States 
in matters affecting oil lands on former naval reserves” as it ap- 
pears in the act of July 3, 1926, supra, being made specifically for 
the payment of compensation and expenses of special counsel, etc., 
in connection with the purpose of the resolution of February 21, 
1924, is accordingly available for the payment of any compensation 
due Mr. Morrow for services rendered in the fiscal years 1926 and 
1927 in carrying out the purpose of the resolution of February 
21, 1924, pursuant to the appointment of June 5, 1924, at such rates 
and in such amounts as may have been authorized or approved 
by the President. Such appropriation may not be construed, how- 
ever, as authorizing a retroactive increase in the rate of compen- 
sation as previously fixed or appre by the President in the case 
of Mr. Morrow. 

Your question is answered accordingly. 
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(A-15191) 
VETERANS’ BUREAU—BURIAL EXPENSES 


Under the World War veterans’ act as amended by the act of March 4, 1925, 
43 Stat. 1305, and by the act of July 2, 1926, 44 Stat. 794, the Director of 
the Veterans’ Bureau has exclusive jurisdiction to determine whether any 
assets left by a deceased veteran of any war should be applied to meet 
the expenses of burial, funeral, and transportation of the body. 


Decision by Comptroller General McCarl, August 31, 1926: 

Mrs. Austin V. Zona has requested review of settlement No. C- 
068771-VB, dated February 7, 1925,,.by which was disallowed her 
claim for reimbursement in a sum of $100 for the burial expenses 
incident to the death of her former husband, Edmund Matschke, 
World War veteran, who died September 14, 1920. 

The total amount of the claim was $100, the maximum author- 
ized by the controlling statutes, but the claim was approved by 
the Veterans’ Bureau only in the amount of $76.25 on the basis 
that the decedent was a veteran of the World War and left insuffi- 
cient assets to meet the expenses of the burial to the extent of that 
amount. Claimant filed a receipted undertaker’s bill showing a 
total expenditure of $256.25. The claim was disallowed by this 
office for the reason that it then appeared from the record that the 
amount of $130 had been paid to, or was due, the estate of the 
decedent as the proceeds of a commercial life insurance policy and 
therefore constituted assets of the estate. Evidence now with the 
record discloses that the policy designated a beneficiary, the mother 
of the insured, and that payment was actually made to the father 
who surrendered the insurance policy and had paid the premiums 
thereon. Accordingly, the proceeds of the policy did not consti- 
tute assets of the estate. 4 Comp. Gen. 972. It now appears that 
the decedent had in his possession at the time of his death the sum 
of $12.15, and that. there was due him as an employee of the Inter- 
national Harvester Co. $32.75, a total of $44.90, which constituted 
assets of the estate. 

The World War veterans’ act of June 7, 1924, as amended by 
the act of March 4, 1925, 43 Stat. 1305, made retroactively effective 
to April 6, 1917, provided: 

* * * Where a veteran of any war, * * * who was not dishonorably 
discharged dies after discharge or resignation from the service and does not 
in the judgment of the director leave sufficient assets to meet the expenses 
of burial and funeral and the transportation of the body, the United States 
Veterans’ Bureau shall pay the following sums: * * * for burial and 
funeral expenses and the transportation of the body (including preparation 
of the body) to the place of burial, a sum not exceeding $100 to cover such 


items and to be paid to such person or persons as may be fixed by regula- 
ns) iP, 


This statute fixed $100 as the maximum authorized for the burial, 
and where a veteran left assets the decisions of this office held that 
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the Government was obligated under the statute only for the dif- 
ference between the amount of the assets left by the deceased and 
the maximum amount of $100. 4 Comp. Gen. 969; 5 id. 356. 

The statute was further amended by the act of July 2, 1926, 44 
Stat. 794, to read as follows: 

* * * Where a veteran of any war * * * who was not dishonorably 
discharged, dies after discharge or resignation from the service and does not 
leave assets which, in the judgment of the director, should be applied to 
meet the expenses of burial and funeral and the transportation of the body 
(the decision of the director to be binding for all purposes), the United States 
Veterans’ Bureau shall pay the following sums: * * * for burial and 
funeral expenses and the transportation of the body (including preparation 
of the body) to the place of burial, a sum not exceeding $100 to cover such 
items and to be paid to such person or persons as may be fixed by regula- 
Cease? 2 “8: 

The effect of the statute as now amended is that the director has 
exclusive jurisdiction to determine whether any assets that may have 
been left by a deceased veteran of any war should or should not be 
applied to meet the expenses of burial and funeral and transporta- 
tion of the body. In view thereof, prior decisions of this office 
holding that only the actual amount of the difference between $100 
and a less amount of assets left by the decedent was payable as 
reimbursement for funeral expenses are no longer controlling. 

Accordingly, the director in this case having determined that any 
ussets that may have been left by the decedent should not be applied 
to the expenses of the funeral to the extent of $76.25, the claim in 
that amount may now be allowed irrespective of the amount of $44.90 
of assets left by the decedent. 

There is certified due claimant the amount of $76.25. 


(A-15413) 
CUSTOMS SERVICE—REWARDS TO INFORMERS 


Payments of awards may be made to informers, under section 619 of the act 
of September 21, 1922, 42 Stat. 988, of not to exceed 25 per cent of the ap- 
praised value of a seized vehicle forfeited under the customs laws jsvhere 
such seized vehicle is retained for use by the Government in the enforce- 
ment of the customs laws or the national prohibition act. 


Comptroller General McCarl to the Secretary of the Treasury, August 31, 
1926: 


I have your letter dated August 11, 1926, as follows: 


I am inclosing herewith a copy of informer’s claim for compensation filed by 
Artie Pollock, Beaumont, Texas, in connection with the seizure of a Reo motor 
truck used in the illegal transportation of liquor and forfeited to the United 
States. 

This vehicle, however, was not sold but was retained for Government use 
under the act approved March 3, 1925, and the informant requests thet an 
award be given him under the provisions of section 619 of the tariff act on 
the basis of the appraised value of the seized vehicle. 

Section 619 of the tariff act provides that anyone— 

“who detects and seizes any vessel, vehicle, merchandise, or baggage subject 
to seizure and forfeiture under the customs laws and who reports the same to 
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an officer of the customs, or who furnishes to a district attorney, to the Secre- 
tary of the Treasury, or to any customs officer original information concerning 
any fraud upon the customs revenue, or a violation of the customs laws per- 
petrated or contemplated, which detection and seizure or information leads to 
a recovery of any duties withheld, or of any fine, penalty, or forfeiture incurred, 
may be awarded and paid by the Secretary of the Treasury a compensation of 
25 per centum of the net amount received.” 

Your opinion, therefore, is solicited as to whether awards may be paid 
in those cases in which the seized vehicles are retained for Government use 
under the act of March 3, 1925. 

There is also inclosed herewith a copy of a communication addressed to the 
department by the collector of customs at the port of Port Arthur, Texas, and 
a copy of the department's reply thereto. 


The act of September 21, 1922, 42 Stat. 988, provides: 


Sec, 619. AWARD OF COMPENSATION.—Any person not an officer of the United 
States who detects and seizes any vessel, vehicle, merchandise, or baggage 
subject to seizure and forfeiture under the customs laws and who reports the 
same to an officer of the customs, or who furnishes to a district attorney, to 
the Secretary of the Treasury, or to any customs officer original information 
concerning any fraud upon the customs revenue, or a violation of the customs 
laws perpetrated or contemplated, which detection and seizure or information 
leads to a recovery of any duties withheld, or of any fine, penalty, or for- 
feiture incurred, may be awarded and paid by the Secretary of the Treasury 
a compensation of 25 per centum of the net amount recovered, but not to ex- 
ceed $50,000 in any case, which shall be paid out of moneys appropriated for 
that purpose. For the purposes of this section, an amount recovered under a 
bail bond shall be deemed a recovery of a fine incurred. 


The act of March 3, 1925, 43 Stat. 1116, provides: 


That hereafter any vessel or vehicle summarily forfeited to the United States 
for violation of the customs laws may, in the discretion of the Secretary of 
the Treasury, under such regulations as he may prescribe, be taken and used 
for the enforcement of the customs laws or the national prohibition act, in 
lieu of the sale thereof under existing law. 


The doubt entertained as to the payment of an award in this 
case appears to arise out of the provision that there may be paid a 
compensation of 25 per cent of the net amount recovered, there being 
an evident idea that the amount to be paid is dependent upon some 
actual funds being recovered as (a) in the case of duties withheld, 
or any fine, or penalty incurred, or (6) obtained from sales under 
executions where forfeiture is incurred. I think as to (a) the right 
to an award is dependent upon a recovery as evidence of some serv- 
ice réceived by the Government as the guid pro quo for the reward, 
but as to (b), in view of the fact that such awards are not in any 
event payable from the net amount recovered, but out of moneys 
appropriated for that purpose, the term “ recovered ” must be under- 
stood in such cases as a word of limitation upon the amount of 
award payable, and not a restriction to the fact of recovery of defi- 
nite receipts. Such construction is, therefore, not in conflict with 
the terms of the act of March 3, 1925, provided the monetary value 
to the Government of the forfeiture incurred can be conclusively 
established as a basis for determining the amount of award. The act 
of March 3, 1925, stipulates that a report shall be submitted to Con- 
gress each year in the Budget setting forth, among other things, the 
appraised value of the vessel or vehicle so acquired, and the collector 
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has certified a net appraised value, after deducting the expenses of 
seizure, sale, and storage, of $968.48, which may properly be taken 
as the value to the Government of the forfeiture incurred. 

Under the terms of the enactment a forfeiture may be viewed as 
constituting a recovery and the value or amount of such recovery 
must be ascertained. If the proper facts are produced to establish 
the value in such cases where no sale arises, as in the instant case, 
then the making of an award thereon is within your discretion but 
limited to not to exceed 25 per cent of the amount of the recovery 
as shown by the facts as to the value of the forfeited thing. 

The appropriation available for such payment is that for “ Com- 
pensation in lieu of moieties in certain cases under the customs laws.” 


(A-14451) 
PROPERTY, PUBLIC—VESSELS DAMAGED BY COLLISION 


Where an oil barge operated by the Navy collided with a dredge operated by the 
Army, resulting in the guard rail of the dredge being damaged, payment 
by the Navy Department to the War Department of the estimated cost of 
any damages resulting from said collis on is not author.zed, but the Navy 
Department may be reimbursed from the War Department appropriation 
for the cost of any repairs made by the Navy on the said. Army dredge. 


Comptroller General McCarl to Maj. T. B. Larkin, United States Army, Sep- 


tember 1, 1926: 
I have your letter of May 11, 1926, as follows: 


1. On February 12, 1926, the United States dredge Culebra, while docked at 
the United States navy yard, Mare [sland, Calif., was damaged by the navy 
yard oil barge No. 32. 

2. The commandant of the Mare Island Navy Yard convened a board of 
investigation to inquire into the report upon the damage sustained by the 
dredge Culebra. A copy of the report of the boxrd is inclosed, together with 
a copy of the letter of transmittal of the commandant. There are also inclosed 
copy of a statement of the action of the commandant on the report, copy of 
the abstract of the findings of the board, copy of a report by Mr. F. C. Schef- 
fauer, assistant engineer in general charge of dredging operations, and copy 
of a statement of investigation made by the master of the dredge Culebra. 

3. The damage was done to the guard rail of the dredge Culebra. and ap- 
pears to have resulted from the swinging of the bow of the oil barge under 
the guard rail of the dredge, due to a heavy syuall. As the oil barge was 
discharging it was gradually rising out of the water, exerting pressure against 
the guard rail of the dredge, which resulted in the damage. 

4. It will be noted from the copies inclosed that the blame for the accident 
is placed upon the navy yard oil barge No. 32. The board of investi: tion 
was of the opinion, as stated in the abstract of its findings, that the respousi- 
bility for the contact between the oil barge and the dredge rests with the 
United States Navy boatswain’s mate, first class, in charge of the oil barge 
when the damage was done, and also that the dredge was not maintaining an 
efficient watch and lookout. 

5. The damage was repaired by the navy yard at a total expense of $214 81, 
and the time lost by the dredge on account of the repair of the damages 
amounted to $432.00, making a total of $646.81, as shown on the bill herewith. 

6. The matter of adjustment is hereby referred for such action as may be 
deemed proper. The decisions by the Comptroller of the Treasury and of 
the Comptroller General are understood to tend to support the view of& the 
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commandant, U. 8S. navy yard, Mare Island, Calif., that the cost of repairing 
the Engineer Department dredge should be borne by an Engineer Department 
appropriation, namely, maintenance and improvement of existing river and 
harbor works. If, however, it is held that the Navy Department should bear 
the results of the damage, it seems that the repairs having been made by that 
department, the amount of $214.81 requires no further action, leaving only 
the loss of time in the amount of $432 to be paid to the Engineer Department 
appropriation. 

7. This office would appreciate information by letter as to the adjustment 
made in this case that it may more easily become a matter of record for 
future guidance. 


The data transmitted with above-quoted letter disclose that the 
Navy Department claims that the War Department is indebted to 
it in the sum of $214.81 for repairing the damages sustained by the 
United States Engineer Department dredge Culebra in the colli- 
sion with naval oil barge Vo. 32 on February 12, 1926, at the Mare 
Island Navy Yard, San Francisco, Calif., while the War Depart- 
ment claims that, inasmuch as responsibility for the collision of 
said vessels was wholly with the Navy personnel, the Navy Depart- 
ment is indebted to it for the total damages to the vessel Culebra 
resulting therefrom, amounting to the sum of $646.81 (repairs 
$214.81 and demurrage $4382). 

The claims involved by the submission are those presented by one 
branch of the Government against another and the question upon 
which decision is requested concerns only the appropriation properly 
chargeable with the payment of the repairs made by the Navy 
Department to the injured dredge Culebra and of the demurrage 
charges on that vessel arising in connection with its collision with 
the naval oil barge Wo. 32. 

The requirements of law are that “All sums appropriated for the 
various branches of expenditure in the public service shall be applied 
solely to the objects for which they are respectively made, and for 
no others.” Section 3678, Revised Statutes. The effect of said pro- 
vision of the statutes is to make unlawful the diversion of funds 
appropriated for one object of expenditure to another object of 
expenditure; and it also is intended to prohibit an appropriation for 
any purpose from being enlarged or augmented, directly or indi- 
rectly, beyond the amount thereof as fixed by law. The performance 
of work by one department of the Government for another depart- 
ment thereof, without reimbursing the whole additional cost of such 
work as accurately as it may reasonably be ascertained, would con- 
travene the requirements of law in that it would augment one appro 
priation at the expense of another. It is well established that when 
one Government department performs work or renders services for 
another the actual cost of such work or services is a proper charge 
against available appropriations of the department receiving the 
benefit. 3 Comp. Gen. 976; decision of April 9, 1926, A—12810. 
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The maintenance and repair of United States Army dredge ves- 
sels are provided for by funds appropriated in the general appro- 
priations for expenditures by the War Department. In the act of 
February 12, 1925, 43 Stat. 930, the sum of $40,000,000 was appro- 
priated to the War Department for the fiscal year 1926 for “the 
preservation and maintenance of existing river and harbor works.” 
The unexpended and unobligated balance of that appropriation 
would be available for the payment of repairs on the dredge Culebra 
resulting from said collision with the naval oil barge No. 32. 

The appropriation for construction and repair of vessels of the 
Navy is applicable to expenditures on such vessels only, and is not 
available for repairs of any other Government vessel, regardless of 
the cause necessitating such repairs. See 6 Comp. Dec. 74; 14 id. 89. 

In view of the facts disclosed by the record and the law applicable 
thereto, it must be held that the War Department is not entitled to 
recover any damages from the Navy Department resulting from the 
collision of the dredge Culebra with the naval oil barge No. 32 on 
February 12, 1926, and that the Navy Department is entitled to 
reimbursement from the proper appropriations of the War Depart- 
ment of the costs of repairing the injuries sustained by said dredge 
in such collision. 


(A-15479) 


GENERAL AVERAGE—HOUSEHOLD EFFECTS AND AUTOMOBILE OF 
OFFICER OF COAST AND GEODETIC SURVEY SHIPPED ON A 
STRANDED VESSEL 


The obligation to contribute in general average rests upon the vessel, the cargo 
and the freight, and the owners of such interests. With certain exceptions, 
all property saved contributes, the cargo owners contributing according to 
the value of their respective property saved. 

The owner of an automobile and household goods shipped as a part of the 
eargo of a vessel on a Government bill of lading is obligated to contribute 
in general average resulting from the stranding of such vessel while the 
eargo, of which his goods were a part, was being transported to destina- 
tion. The fact that the Government undertook to bear the expense of 
transporting the goods does not operate to make it the insurer of said 
goods. 5 


Comptroller General McCarl to the Secretary of Commerce, September 1, 
1926: 


There has been received your letter of August 20, 1926, requesting 
decision of a question presented, as follows: 


On March 25, 1926, Lieutenant Frank S. Borden, of the United States Coast 
and Geodetic Survey, shipped an automobile from Philadelphia, Pennsylvania, 
to Manila, Philippine Islands, on the Isthmian Steamship Company’s steamer 
Steel Scientist, shipment being covered by Government bill of lading Number 
C—65058, the usual terms of a Government bill of lading governing the shipment. 
Lieutenant Borden was duly authorized by the Coast and Geodetic Survey to 
ship his household goods, which term includes the automobile shipped on above 
date. 
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The steamer Steel Scientist was stranded on April 13, 1926. Upon arrival 
of shipment in Manila the transportation company’s agent refused to deliver 
the automobile to Lieutenant Borden unless a cash deposit or bond was given 
to secure the payment of general average contribution, or unless instructions 
to release shipment without a deposit or bond were issued by the home office 
of the transportation company. In reply to letter from the Coast and Geodetic 
Survey. Marsh & McLennan, 80 Maiden Lane, New York City, adjusters for 
general average, inquired as to whether the shipment was at the risk of Lieu- 
tenant Borden or on account of the Coast and Geodetic Survey. If the former, 
a cash deposit or bond will be required, while a letter to the effect that the 
Coast and Geodetic Survey will arrange for the payment of the proper general 
average charges will be acceptable in the latter case. 

Information is desired as to whether Lieutenant Borden or the Coast and 
Geodetic Survey is liable for the general average charges. 

As the automobile is still being held by the transportation company, it will 
be appreciated if this matter can be expedited as much as possible. 


General average is a contribution by the several interests engaged 
in a maritime adventure to make good the loss of one of them for 
voluntary sacrifices of part of the ship or cargo to save the residue 
of the property and/or the lives of those on board from an impend- 
ing peril, or for extraordinary expenses necessarily incurred for the 
common benefit and safety of all the interests in the adventure. The 
right to contribution is based upon the principle that whatever is 
sacrificed for the common safety of the associated interests shall be 
made good by ail the interests which were exposed to the common 


peril, and were saved from the common danger by the sacrifice. 


The spirit and intendment of the law of contribution in general 
average is to place the persons interested, as near as may be, in the 
same relative position which they occupied before the peril was met. 
The obligation to contribute in general average rests upon the 
vessel, the cargo and the freight, and the owners of such interests. 
With certain exceptions, all property saved contributes. The cargo 
owners contribute according to the value of their property saved. 
See 36 Cye. 372, et seqg., and cases therein cited, which include: The 
Jason, 178 Fed. Rep. 414; The Strathdon, 94 Fed. Rep. 206; Me- 
Andrews v. Thatcher, 3 Wall. (U. S.) 347; and 7'he Maggie Ham- 
mond, 9 Wall. (U. S.) 485. 

In the instant case the owner of the automobile and household 
goods shipped as part of the cargo of the Isthmian Steamship Cv.’. 
steamer Stecl Scientist from Philadelphia to Manila, P. L, on Gov- 
ernment bill of lading No. C-65058, was Lieut. Frank S. Borden, of 
the United States Coast and Geodetic Survey, and the fact that said 
goods were transported on a Government bill of lading does not 
relieve him from his obligation as owner thereof to contribute in gen 
eral average resulting from the stranding of said vessel while the 
cargo, of which his goods were a part, was being transported 
destination. The cargo of the vessel is liable for the general averay: 
assessed, and the release thereof from the lien attached is a matte 
for adjustment by the owner of the effects. ‘Phere is no authority o 
law for the United States to contribute in general average where 
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none of the cargo involved, or the vessel, is Government property, as 
appears to be the case here. The fact that the Government under- 
takes to bear the expense of transporting the effects of an officer or 
employee under certain circunistances does not operate to make the 
Government an insurer of said property. As between the Govern- 
ment and the owner all risks of the shipment are assumed by the 
owner unless otherwise specifically provided by law. 
Your question is answered accordingly. 


(A-13985) 
TRAVELING EXPENSES—USE OF OWN AUTOMOBILE 


Where it appears that the legal title to the automobile used by an employee of 
the Department of Agriculture for official travel in Ohio was in the brother 
of the employee who resided in Washington, but that the employee had the 
beneficial use of the machine continuously, payment at mileage rates for 
the official travel actually performed is limited to 7 cents per mile, as fixed 
by statute and department regulations. 

Decision by Comptroller General McCarl, September 3, 1926: 

There is for consideration the question whether credit may be 
allowed in the accounts of A. Zappone, disbursing clerk, Department 
of Agriculture, for payments made to John W. Hardell, residing in 
Washington, D. C., for the hire of a Ford coupe rented to his brother, 
Robert E. Hardell, who is an employee of the Bureau of Dairying of 
the Department of Agriculture, engaged in cheese-making investiga- 
tions in a number of factories in the vicinity of Sugar Creek, Ohio. 
~Robert KE. Hardell has been in the employ of the Department of 
Agriculture since August 1, 1921, and his work has always been in 
connection with cheese-making investigations. He is stationed in 
Washington, D. C., in the wintertime, and during the cheese-making 
season he is sent to Sugar Creek, Ohio, from which place he goes out 
periodically to a number of cheese factories in the surrounding coun 
try for the purpose of making investigation of problems arising in 
connection with the commercial manufacture of cheese. This involves 
the necessity for repeated trips to a number of cheese factories in the 
surrounding country, and the only feasible way to make the trips is 
by automobile. He was first sent out on this work in the season of 
1922. During the first two months of that season he hired a car from 
u garage in Sugar Creek, Ohio, at 15 cents a mile. In May, 1922, 
Robert E. Hardell secured a quotation of 15 cents a mile from the 
Main Street Garage, of Sugar Creek, and in a letter to his official 
superior stated that the Ford garage in that place was not anxious to 
rent a car for his work, but if they did it would be 15 cents a mile. 
Apparently an oral agreement was entered into with John W. Har 
dell to furnish a Chevrolet car for 14 cents a mile, as a voucher in his 
favor was paid for use of such a car for September, 1923. 


; 
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A question was raised on this voucher as to why an automobile 
was not hired at the employee’s official station. The explanation 
was submitted that the rate was better than could be secured from a 
local concern. Apparently this explanation was accepted, since 
credit was allowed for the payments made under the oral agreement 
above referred to. Whether the agreement was renewed in 1924 
does not appear. 

April 11, 1925, John W. Hardell wrote to the Bureau of Dairying 
and offered to furnish the Government a new 1925 coupe for the use 
of his brother, Robert E. Hardell, in his official work in the vicinity 
of Sugar Creek, Ohio, at 14 cents a mile. The offer was accepted 
on April 13, 1925, by the acting director purchase and sales of the 
Department of Agriculture, the rental to include all expenses of 
operation and maintenance. Under this agreement payments aggre- 
gating $895.78 have been made for travel performed up to November 
30, 1925. 

The act making appropriation for the Department of Agriculture 
for the fiscal year 1925 contains the following provision: 

Whenever during the fiscal year ending June 30, 1925, the Secretary of Agri- 
culture shall find that the expenses of travel, including travel at official sta- 
tions, can be reduced thereby, he may, in lieu of actual operating expenses, 
under such regulations as he may prescribe, authorize the payment of not to 
exceed 3 cents per mile for motor cycle or 7 cents per mile for an automobile 
used for necessary travel on official business. 

Similar provisions have appeared in the acts making appropria- 
tion for the Department of Agriculture for fiscal years prior to 
1925, and also appear in the acts for the fiscal years 1926 and 1927.— 

The fiscal regulations of the Department of Agriculture prescribe 
that when specifically authorized there may be allowed mileage 
rates not exceeding 7 cents per mile for the use of a personally owned 
automobile for official work. 

In this case the automobile used in official travel was not personally 
owned by the employee so using it. It is probable that the legal title 
of the automobile was actually in the brother of the employee at all 
times, but inasmuch as the one who had the legal title to the car was 
in Washington, D. C., and the car itself was in Sugar Creek, Ohio, 
and vicinity throughout the cheese-making season, there seems to be no 
doubt that the beneficial use of the car was in the employee who was 
using it in his official work and for such other purposes personal 
to himself as he saw fit. 

The arrangement may have been innocent and bona fide, but it 
certainly has the appearance of a subterfuge to avoid the limitation 
of 7 cents a mile imposed by statute and the department regulations. 

In view of the facts appearing, it must be considered that there 
was no authority to enter into the agreement of April 13, 1925, 
calling for a mileage rate of 14 cents a mile, and it must be regarded 
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as hv snore than an authorization to allow 7 cents a mile for the use 
of the employee’s personally owned car. 

Accordingly, credit will be allowed in the disbursing clerk’s 
account at the rate of only 7 cents a mile for the number of miles 
actually traveled by Robert E. Hardell on official business, for which 
payment has been made under the agreement of April 13, 1925, at 
the rate of 14 cents a mile. 










(A-15260) 


VETERANS’ BUREAU—RECOVERY OF OVERPAYMENTS TO BENE- 
FICIARIES—CERTIFICATE OF WAIVER 


The certificate necessary to show that a case is within the provisions of sec- 
tion 28 of the World War veterans’ act of June 7, 1924, 43 Stat. 615, 
authorizing the director to waive the recovery of overpayments made to 
beneficiaries, should show in all cases that the beneficiary was not at 
fault in the overpayments made and, further, either that such recovery 
would defeat the purpose of benefits otherwise authorized or would be 
against equity and good conscience. 

Section 28 of the World War veterans’ act of June 7, 1924, 43 Stat. 615, re 
quires the exercise of personal judgment of the Director of the Veterans’ 
Bureau, or some one to whom he has specially designated that duty pur- 
suant to section 5 of the same act, and the certificate may be made only 
by the person who has exercised such judgment. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 3, 1926: 


There has been received your letter of July 27, 1926, requesting 
decision whether a proposed form of certificate which you submit 
will be sufficient to show that a case in which such certificate is 
made comes within the provisions of section 28, World War veterans’ 
act of June 7, 1924, 43 Stat. 615, which provides: 

There shall be no recovery of payments from any beneficiary who, in the 
judgment of the director, is without fault on his part, and where, in the 


judgment of the director, such recovery would defeat the purpose of benefits 
otherwise authorized or would be against equity and good conscience. 


The proposed form of certificate as submitted by you is as follows: 


I hereby certify that recovery of the unauthorized payment of 


ical in the amount of ~.---------_, made under the award to the above- 
named beneficiary, was waived by the ~.----~--------~--- _. regional com- 
mittee on recoveries, effective ...............~..- » upon determination that 


(1) veteran was without fault in receiving the erroneous payment and (2) 
recovery of the amount so paid would defeat the purpose of benefits otherwise 
authorized or would be against equity and good conscience. 


Chairman Regional Committee on Recoveries. 

It will be noted that the provisions of the section quoted are that 
if certain facts exist “in the judgment of the director” there shall 
be no recovery of overpayments made-to a beneficiary. A blank 
delegation of authority to chairmen of regional committees on recov- 
eries as contemplated by the certificate does not appear to be a suffi- 
cient compliance with the law which requires the exercise of the 
personal judgment of the director or of some one to whom he has 
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specially designated that duty pursuant to section 5 of the World 
War veterans’ act, 1924, 43 Stat. 608. 

While committees on recoveries as provided by United States 
Veterans’ Bureau General Order No. 290-C of February 10, 1926, 
may ascertain the facts in a particular case and take such other 
action as authorized therein, finzl action in the matter, and the 
certificate in evidence thereof, should be for consideration as indi- 
cated in the preceding paragraph. In no case, whatever the amount 
involved, would the action of the committees on recoveries be suffi- 
cient to establish that the recovery is’prohibited by the provision in 
question. In this connection your attention is invited to paragraph 
2, Central Committees on Recoveries, and paragraph 3, Regional 
Committees on Recoveries, General Order No. 290-C, for such action 
as is deemed necessary in this respect. 

The certificate to be furnished by the administrative office under 
section 28, supra, should also contain-a statement as to the basis of 
the action taken; that is to say, while the certificate need not state 
the facts upon which the certificate is based it should appear therein 
that the findings of the director, or the person to whom he has 
specially assigned that duty, are based upon the facts as they appear 
upon examination of the record in the particular case involved. 

It is accordingly suggested that the certificate for the signature of 
the director, or the person specially designated by him to act in that 
behalf, be substantially in the following form: 

Upon examination of the facts in this case I hereby certify that, in my 
Seanad, te Payment of <The’ amomit of oo 
made under the award to the above-named beneficiary was made without fault 
on his part, and that recovery of said amount would, in my judgment, (1) 
defeat the purpose of benefits otherwise authorized, or (2) be against equity 
and good conscience. [(1) or (2) to be stricken out as the case may require.! 

Section 28 of the World War veterans’ act of 1924 makes it a con- 
dition precedent that the beneficiary be without negligence or fault 
before the relief provided for therein may be given consideration, 
and for that reason the certificate must contain a definite and specific 
statement to that effect. In addition to this, the relief is not author- 
ized unless it appears that the recovery would either defeat the pur- 
pose of benefits otherwise authorized or be against equity and good 
conscience. A statement that both of these last two conditions exist 
is not necessary. 


_(A-15337) 


LEAVE OF ABSENCE—MILITARY—TEMPORARY EMPLOYEES 


An employee of the Reclamation Service, appointed temporarily under section 
4 of Rule VIII of the Civil Service Commission, is not entitled to leave of 
absence with pay for the time he is ordered to training duty as a member 
of the Officers’ Reserve Corps. 
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Comptroller General McCarl to the Secretary of the Interior, September 3, 

1926: 

There has been received your request of August 9, 1926, for a 
decision of the question whether Alan B. Sheldon, employed in the 
Reclamation Service, as a senior engineering draftsman under sec- 
tion 4 of the Civil Service Rule VIII, is entitled to compensation 
for the period July 1 to 15, inclusive, when he was on leave of 
absence engaged in training as a member of the Officers’ Reserve 
Corps. 

The act of May 12, 1917, 40 Stat. 72, provides: 

* * * That all officers and employees of the United States or of the Dis- 
trict of Columbia who shall be members of the Officers’ Reserve Corps shall be 
entitled to leave of absence from their respective duties, without loss of pay, 
time, or efficiency rating, on all days during which they shall be ordered to 
duty with troops or at field exercises, or for instructions, for periods not to 
exceed fifteen days in any one calendar year. 

Section 4, Rule VIII, of the Civil Service Rules, provides for 
appointments for temporary work for periods of not exceeding three 
months, which may be extended under certain conditions for an 
additional three months. It has been held that temporary employees 
are not entitled to leave with pay under the act of August 29, 1916, 
39 Stat. 617, which applies to employees of navy yards, naval sta- 
tions, gun factories, and arsenals; under the acts of March 2, 1911, 
36 Stat. 966, and February 22, 1921, 41 Stat. 1144, which relate to 
employees of the District of Columbia; or under the act of March 
15, 1898, 30 Stat. 316, which applies to leaves of absence to employees 
of the departments at Washington. 3 Comp. Gen. 382; 4 id. 17, 511, 
552, 575, 748; 5 id. 903. ‘These decisions were based upon the prin- 
ciple that a leave of absence with pay is inconsistent with temporary 
employment. 

The granting of leave from their civilian occupations in the Gov- 
ernment service to members of the Officers’ Reserve Corps when 
ordered to training duty appears to be mandatory but it does not 
necessarily follow that the employee is entitled to civilian pay while 
not performing the duties of his civilian position. 1 Comp. Gen. 
256; 3 id. 246; 4 id. 65. The act of May 12, 1917, supra, requires 
that the leave therein granted to “all officers and employees ” shall 
be “without loss of pay, time, or efficiency rating.” These terms 
do not concern temporary employees. It may be that little or no 
distinction is being made administratively between regular and 
temporary employees, but the conditions of their employment are 
radically different and basically efficiency ratings have to do with 
regular employees. ‘The act of May 12, 1917, is accordingly under- 
stood to apply to regular employees only. See 3 Comp. Gen. 112 
with respect to granting military leave with pay to substitute 
employees. 
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As temporary employees are not entitled to annual leave with 
pay, and the act of May 12, 1917, does not apply to temporary em- 
ployees so far as “loss of pay, time, or efficiency rating” is con- 
cerned, it must be held that there is no authority to pay the 
employee in this case for the time he was absent from and did not 
perform the duties of his temporary civilian position. 


(A-15437) 


PERSONAL SERVICES—MECHANICS 


Mechanics and other like services in a recognized trade or craft, when needed 
temporarily for performance of a particular job for which an appropria- 
tion is available and for which service qualified regular employees of the 
Government are not available, may be considered nonpersonal services 
and engaged by contract after due compliance with sections 3709 and 
3744, Revised Statutes, upon either a lump sum or a time and expense 
basis. 


Comptroller General McCarl to the Secretary of the Navy, September 4, 1926: 
There has been received your letter of August 17, 1926, requesting 
decision of a question presented, as follows: 


Certain of the navy yards and naval stations having central power plants 
for the generation of electrical energy have been in the habit of obtaining, 
by service requisitions, the services of turbine experts from the factories of 
the Westinghouse Electric and Manufacturing Company and the General 
Electric Company to make detail examinations and overhaul of turbo gene- 
rators in such power plants, the contracts being made with those companies 
and not with their experts. The only persons in the Government service 
who are qualified to perform the above services are employees of the Navy 
Department on duty at other yards and stations. As it is impossible to 
foretell the extent of the work required and the time necessary for its 
accomplishment, it Las been customary for the contracts to be made at a 
per diem rate, plus traveling expenses from the factory and return thereto. 


- * * * * * * 


* * * ‘The services required in cases of the kind referred to in the 
first paragraph of this letter are only the services of expert mechanics, and 
are not to be rendered in connection with scientific investigations and research 
work. While there are employees of the Navy Department at yards and 
stations other than those where the services of the experts in question are 
desired, who could perform such duties, to detach these employees from their 
regular duties would seriously hamper, if not cripple, the work of the 
stations where assigned, and the Government would suffer by reason of such 
detachment. The performance of the work in this manner is therefore 
impracticable. The Navy Department knows of no other persons in the 
Government service who are qualified to perform the work required. 

In view of the foregoing, a decision is requested as to the legality of 
contracting with the concerns named in paragraph one for the services of 
turbine experts to make detail examinations and overhaul of turbo generators 
in central power plants at navy yards and naval stations where employees 
of the Navy Department are not available for this work. 


As the service in question is not to be performed at the seat of 
government, the act of August 5, 1882, 22 Stat. 255, is not appli- 
cable. Services in a recognized trade or craft are also excepted from 
the provisions of the classification act of March 4, 1923, 42 Stat. 
1488. 4 Comp. Gen. 900. 
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The established rule is that personal services as such are for 
performance by regular employees of the Government, subject to 
proper supervision, and may not be performed otherwise. 5 Comp. 
Gen. 450, 629, 968. Nonpersonal services have been defined as those 
necessitating the furnishing of both personal services and material 
or supplies. 5 Comp. Gen. 231. To this definition of nonpersonal 
services may also be added temporary services of laborers, mechanics, 
and members of a recognized trade or craft when engaged by con- 
tract for the performance of a particular job for which there is 
an available appropriation. 6 Comp. Dec. 314. While services of 
this character may, and should, be performed by the regular em- 
ployees of the Government, when qualified and available, no objec- 
tion will be made, when no regular employees are qualified or 
available, to contracting for such services, after due compliance with 
the provisions of sections 3709 and 3744, Revised Statutes. 

The services of expert mechanics, when required only at intervals 
for short periods to overhaul turbo generators, would appear to 
come within the definition of nonpersonal services, and may be 
contracted for accordingly. 


(A-15454) 


PERSONAL SERVICES—APPRAISERS—NATIONAL CAPITAL PARK 
COMMISSION 


The appropriation of the National Capital Park Commission for personal 
services in the District of Columbia, act of March 3, 1925, 48 Stat. 1247, 
contemplates the performance of such services under administrative super- 
vision by persons regularly employed in accordance with civil-service rules 
and regulations at rates of puy specified in the classification act of 1923. 
Credit may be allowed, however, for payment made for appraisements in 
an emergency under a contract executed in April, 1925, before any regular 
employees of the commission were appointed. 


Comptroller General McCarl to Maj. U. S. Grant, 3d, Executive and Disburs- 
ing Officer, National Capital Park Commission, September 8, 1926: 


There has been received your letter of August 5, 1926, requesting 
review of the settlement C-311-DC of May 4, 1926, disallowing 
credit in the accounts of Lieut. Col. C. O. Sherrill, for a payment 
in the sum of $400 made to Edward P. Schwartz, Inc., for services 
rendered under contract as appraiser. In support of your request it 
_is stated: 


While the National Capital Park Commission was established by the act of 
June 6, 1924, there were no funds appropriated for its use until the approval 
of the act of March 3, 1925, the funds appropriated by that act being made 
immediately available. No employees were engaged or placed upon the pay 
roll of the National Capital Park Commission until May 7, 1925. But to earry 
out the duty with which it was charged and save certain tracts from 
destruction by impending building operations the commission had to proceed 
at once with its work of acquiring lands for park, parkway, and playground 
purposes. The reports upon the eight items of purchase for which the charges 
of B. P. Schwartz, Inc., were made were submitted to this office on March 17, 
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1925, April 1, 1925, April 1, 1925, April 21, 1925, April 21, 1925, April 21, 1925, 
April 21, 1925, and April 27, 1925, all prior to date of appointment of the 
first appointment made by said commission. 

Said E. P. Schwartz, Inc., had been previously making appraisals for the 
Commission in Charge of the State, War, and Navy Department Buildings, 
the executive officiai of which was the same as that of the National Capital 
Park Commission. The previous services had been regarded as satisfactory 
and efficient and the terms of proposed service to the National Capital Park 
Oommission were considered very reasonable. 

The appropriation for the National Capital Park Commission provided, by 
the act of March 3, 1925, “ for each and every purpose requisite for and incident 
to the work of the National Capital Park Commission.” This wording itself 
expressed and was intended to express the fact that all the expenses incident 
to the proposed purchases could not be foreseen and that the appropriation 
might be used for such expenses even though not explicitly stated. These 
words are believed to express definitely the intention of Congress that the men- 
tion of certain particular expenditures later in section 3 of the act should not 
be regarded as excluding expenditures for other purposes, the only object in 
mentioning “ the expenses of surveys, ascertainment of title, condemnation pro- 
ceedings, if any, and necessary conveyancing to be paid from said appropria- 
tions,” being to assure Congress that the lump-sum appropriation mentioned in 
this act was to cover everything to be expended in connection with the con- 
templated park extension, including the items named, the entire sum being 
divided between the general funds of the Treasury and the revenues derived 
by taxation of the District of Columbia residents, in the same proportion as 
other District of Columb'a expenses; that no later request would be made for 
additional funds for incidental or unforeseen expenses; and that such expenses 
should not be charged against regular appropriations made exclusively from 
moneys of the United States. 

Furthermore, by act of June 6, 1924, said commission “is hereby authorized 
and directed to acquire such lands as in its judgment shall be necessary and 
des'rable in the District of Columbia and adjacent areas in Maryland and 
Virginia within the limits of the appropriations made for such purposes, for 
suitable development of the National Capital park, parkway, and playground 
system. That said commission is hereby authorized to acquire such lands by 
purchase when they can be acquired at prices reasonable in the judgment of 
said commission, otherwise by condemnation proceedings.” The service of an 
experienced appraiser was a legitimate and ind'spensible preliminary to ascer- 
taining whether the prices obtainable were reasonable and the cost of con- 
demnation proceedings could be avoided. The commission had no employees in 
its office qualified for this purpose; it regarded the employment of this firm, 
offering very reasonable terms, as the only method for carrying out the work 
in such a way as to protect the United States against overcharges. 

It is submitted that the expression in section 3 of said act of June 6, 1924, 
“for the payment of its expenses and for the acquisition of the lands herein 
authorized to be acquired,” could and should reasonably be held as covering 
such expenses of appraisal. Cost of surveys is specifically mentioned. In a 
community already fully mapped and generally subdivided, surveys preliminary 
to purchase of land are useful and necessary only to perm't check of the areas 
it is proposed to purchase and determination of the unit cost to be paid. 
Determination of such unit cost is of no practical value except for the purpose 
of judging whether the price asked is reasonable, as required by the words of 
the act itself; and an appraisal is an inseparable adjunct of a survey for this 
purpose, 

Payments for appraisals are commonly made by corporations acquiring 
timberlands, mining lands, etec., as a necessary part of the investigation . nat- 
urally preliminary to such purchases. 

It is respectfully requested that consideration be given to these reasons for 
believing that the appropriation act itself was intended to expressly authorize 
just such payments as those made to this appraising firm, for necessary services 
at very reasonable rates, before the specially qualified personnel could be set 
up in this office to handle such work. 


The act of June 6, 1924, 43 Stat. 463, created the National Capital 
Park Commission for the purpose of a comprehensive development 
of the park, parkway, and playground system of the National 
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Capital and authorized it to acquire by purchase or condemnation 
the lands necessary to that end. The first appropriation for its 
activities was made in the act of March 3, 1925, 43 Stat. 1247, 
and provided therein for personal services in the District of Colum- 
bia in accordance with the classification act of 1923. This appro- 
priation for personal services contemplates that all personal services 
required by the commission be performed under the supervision of 
the commission by persons regularly employed in accordance with 
the civil-service rules and regulations at rates of compensation 
authorized by the classification act of 1923 and does not authorize 
the procurement of such services by contract to be rendered without 
administrative supervision. This general rule has been repeatedly 
called to the attention of yourself and your predecessor, Colonel 
Sherrill, in connection with the activities of the various offices anc 
commissions with which you have been associated. See particularly 
A-6982 of January 6, 1925, with reference to employment of ap- 
praisers in connection with the Rock Creek and Potomac Parkway; 
A--11664 of November 16, 1925, and January 19, 1926, employment 
of architects in conneetion with the Meridian Hill Park; 5 Comp. 
Gen. 450 and 629, employment of architects on the Arlington Memo- 
rial Bridge; 4 Comp. Gen. 356, employment of’a broker to negotiate 
the purchase of sites by the Office of the Superintendent of the State, 
War, and Navy Buildings. See also 4 Comp. Gen. 710, 908, and 
977; 5 id. 968 and 1015; 26 Comp. Dec. 635 and 800. 

In view of all the circumstances appearing and the emergency 
conditions under which the appraising in this case was obtained, 
credit will now be allowed for the payment in question. 

Should it be deemed necessary or desirable to procure such services 
by contract for any of the organizations with which you are con- 
nected, the matter should be presented to the Congress, as such 
contracts can not be sanctioned in the absence of specific statutory 
authority therefor. 


(A-15037) 
SALES—SURPLUS PROPERTY—REFUNDMENTS 


Disbursing oflicers are not entitled to credit in their accounts for refunds 
made to purchasers of surplus Government property in cases where the 
property was sold “as is” and “where is” without warranty or guaranty 
of any kind and was open to inspection prior to sale in order that it could 
be examined by prospective purchasers, notwithstanding such refunds may 
have been made because of the findings of a local board of sales that such 
property was not marketable or salable, or upon the orders of a superiot 
officer. 


Decision by Acting Comptroller Genera! Ginn, September 13, 1926: 
Guy E. Manning, captain, United States Army, retired, and for- 
mer disbursing officer, requested February 13, 1926, review of settle- 
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ment No. 0105250-W, dated January 11, 1926, wherein there was 
withheld, from the amount of $483.12 allowed him for longevity pay, 
the sum of $433 to apply to an amount disallowed in his special 
deposit accounts for March, 1922, on account of certain erroneous 
payments made by him as shown by difference sheet No. 11, certifi- 
cate No. M-220—-W, dated November 7, 1923. The amount withheld 
covers two payments; one made on voucher 2 to I. Topper for the 
sum of $249 and the other made on voucher 3 to Ginsburg Bros. 
for the sum of $184, as refundments recommended by the local 
board of sales on account of certain antifreeze liquid purchased at 
an auction sale of surplus property held at the General Reserve 
Depot, Columbus, Ohio, December 5, 1921, not being marketable. 

All surplus property to be sold at the auction sale in question, 
including 20,830 gallons of “antifreeze liquid, good,” was, under the 
conditions and terms of sale, open for inspection for a period of 
one week prior to sale, during which time opportunity was afforded 
prospective buyers to examine the property to be sold, and failure on 
their part to inspect any property was not to be considered as 
ground for any claim for adjustment or rescission, and such inspec- 
tion was specially urged owing to the fact that no claims of any 
nature whatsoever were to be entertained by the Government should 
the property bought at the sale not come up to the expectations of 
the purchasers in any particular. Furthermore, prospective pur- 
chasers were specifically advised that all property would be sold 
“as is” and “ where is” without warranty or guaranty as to quality, 
character, condition, size, weight, or kind, or that the same was in 
condition or fit to be used for the purpose for which it was originally 
intended, and that no claims for any allowances upon any of the 
aforesaid grounds would be considered after the property was 
knocked down to a bidder by the auctioneer. 

It appears from the record that I. Topper purchased at said sale 
830 gallons of antifreeze liquid at $0.30 per gallon, for which he paid 
the full consideration of $249, and that Ginsburg Bros. purchased 
5,000 gallons from the same lot of antifreeze liquid at $0.20 per 
gallon and 4,000 gallons at $0.21 per gallon, paying therefor only 
10 per cent of the total purchase price of $1,840, or $184. The 
amounts so paid, to wit, $249 and $184, were refunded the respective 
purchasers upon the finding of a local board of sales that each con- 
tainer bore a poster stating that “ This material not for use in cars 
having aluminum water manifold or aluminum pump,” and the rec- 
ommendation that the claims of the purchasers be allowed in view 
of the fact that the product was not marketable or salable. 

The conditions and terms of sale as printed in the catalogue of 
sale were controlling in the matter as they were formulated and pro- 
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mulgated by the Secretary of War, or at his direction, in accord- 
ance with the authority conferred by the act of July 9, 1918, 40 
Stat. 850, and were binding on all subordinate officers of the War 
Department. The local board of sales did not have and could not 
have had, any legal authority to make an adjustment and settlement 
of the claims of the purchasers in these cases, for the authority to 
adjust and settle all claims and accounts whatever in which the 
United States is concerned either as debtor or creditor is conferred 
on the General Accounting Office by section 305 of the act of June 
10, 1921, 42 Stat. 24, amending section 236 of the Revised Statutes, 
and the adoption by the finance officer of the recommendations of 
the local board of sales, therefore, was not binding nor conclusive in 
the matter, and can serve as no protection to the disbursing officer 
who made payment pursuant thereto. 

The argument advanced to the effect that had the disbursing officer 
refused to make the refund he would have been guilty of disobedience 
of orders and subject to court-martial punishment, and offered by 
way of extenuation for making the payments here in question, is 
untenable. With reference to a similar contention a former Comp- 
troller of the Treasury, in decision of December 10, 1900, 7 Comp. 
Dec. 268, 271, said: ; 

* * * One of the main principles of public accounting is to hold disbursing 
officers responsible for the legality of their payments. If the Secretary of War, 
under his authority to make regulations not in conflict or inconsistent with 
law, can authorize credits to disbursing officers for illegal payments it would 
be utterly subversive of and not in aid of or in harmony with law. Whenever 
Congress has desired to relieve disbursing officers from liability for payments 
made on the authority of others it has had no difficulty in finding language to 
express that intent. Examples of this will be found in sections 285 and 846, 
Revised Statutes; act of March 3, 1879 (20 Stat., 419), and paragraph 6 of 
section 8, act of July 31, 1894 (28 Stat., 208). Under the last-mentioned act 
general provision has been made by which disbursing officers can avoid respon- 
sibility by applying to the Comptroller of the Treasury [now Comptroller 
General] for an advance decision in cases where they may have 
doula: © ° © 

The payments here involved were not made pursuant to orders 
issued under section 285 or 846, Revised Statutes, or the act of 
March 38, 1879, cited. Numerous decisions of this office have pointed 
out the duty of disbursing officers, for their own protection as well 
as for the protection of the interests of the Government, to submit 
all matters pending before them for payment which involve doubtful 
questions of law or facts to this office either for decision in advance 
of payment or for direct settlement, and the failure to comply with 
the law and decisions pertaining to such matters can not operate to 
excuse an officer for making payments not legally authorized. 

With reference to the merits of the claims on account of which the 
payments were made it is apparent that the purchasers did not 
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inspect the property purchased by them, as they were specifically 
admonished to do, for had they done so the poster on each container 
conveying the information that the antifreeze liquid could not be 
used in cars containing aluminum parts in the cooling system would 
have been discovered before the property was purchased; and as the 
sales were made “as is” and “ where is” without warranty or guar- 
anty as to kind, quality, or condition, it must be held that the refund- 
ment of amounts paid by them on their purchases of antifreeze 
liquid was not authorized under the conditions and terms-of the 
catalogue of sale. 

The withholding from an amount due the disbursing officer for 
longevity pay of an amount sufficient to reimburse the United States 
for the illegal expenditures was proper. 1 Comp. Gen. 605; 2 id. 579; 
3 id. 771; 4 id. 858. Section 1766, Revised Statutes. 

Upon review the settlement is sustained. Proper steps will be 
taken to adjust the appropriations involved in the transaction, and 
the check transmitted with request for review will be returned to 
claimant. 


(A-15613) 


LEAVE OF ABSENCE—ANNUAL—DISTRICT JUDGE OF CANAL ZONE 


The act of September 21, 1922, 42 Stat. 1006, allows the district judge of the 
Canal Zone “six weeks’ leave of absence each year with pay, under such 
regulations as the President may from time to time prescribe,” and in the 
absence of regulations by the President specifically providing therefor, such 
leave is not cumulative. 


Comptroller General McCarl to the Governor of the Panama Canal, September 

16, 1926: 

There has been received your letter dated August 25, 1926, inclos- 
ing a memorandum dated August 23, 1926, addressed by the United 
States District Judge of the Canal Zone to the Auditor for the 
Panama Canal requesting that there be submitted to this office for 
decision the question whether the said district judge is entitled to 
pay from July 29 to August 27, 1926, inclusive, under a statement 
of facts which may be epitomized as follows: 

The present district judge of the Canal Zone appears to have 
acted in 1924 as district attorney, the exact date of his appointment 
and qualifications as district judge not being shown. During the 
year 1924, he had 12 days of unused leave of absence and during 
1925 he had 10 days of unused leave of absence. It appears that 
during the present calendar year the district judge used 20 days 
leuve in excess of the six weeks’ leave of absence granted annually 
by paragraph (g) of section 8 of the Panama Canal act, as amended 
by section 2 of the act of September 21, 1922, 42 Stat. 1006, as 
follows: 
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The district judge, the district attorney, and the marshal shall be appointed 
by the President, as heretofore, by and with the advice and consent of the 
Senate, for terms of four years each, and until their successors are appointed 
and qualified; they shall reside within the Canal Zone during their term of 
office, and shall be allowed six weeks’ leave of absence each year with pay, 
under such regulations as the President may from time to time prescribe. 


The auditor has approved payment to the district judge of his 
salary for six weeks’ leave of absence and the question here for deci- 
sion at the suggestion of the district judge is whether he is entitled 
equally with employees of the Canal Zone and the Panama Canal 
to cumulate his leave not exceeding 120 days in accordance with 
section 29 of the Executive order of January 15, 1917, as follows: 


Thirty days cumulative leave will be allowed each employee paid on a 
monthly or annual basis for each year of his service * * *. This leave will 
be due after completing 10 months’ service each year, and may be taken when 
the employee’s service can be spared. It may be taken annually or left to 
cumulate to the credit of the employee, provided, however, that the maximum 
number of days leave with pay of all kinds which may be granted at any one 
time, or which may be cumulated into a cash payment at termination of service 
is 120. 

It is unnecessary at this time to decide whether the district judge 
is, as is contended, an employee of the Canal Zone within the mean- 
ing of the Executive orders fixing the leave of employees of the 
Panama Canal and the Canal Zone, for whatever may be the correct 
conclusion with respect to this matter (see McAllister v. United 
States, 141 U. S. 174), the act of September 21, 1922, has excepted 
the district judge, district attorney, and marshal from the provisions 
applicable to other employees in the matter of leave of absence with 
pay by the provision that they “shall be allowed six weeks’ leave 
of absence each year with pay, under such regulations as the Presi- 
dent may from time to time prescribe,” differing in this respect from 
the act of April 30, 1900, 31 Stat. 158, as amended by the act of 
March 3, 1909, 33 Stat. 1035, as to district judges of Hawaii; act of 
August 29, 1916, 39 Stat. 555, as to the judges of the Supreme Court 
of the Philippine Islands; and the act of March 2, 1917, 39 Stat. 
965, as to the district judge of Porto Rico. 

There appear to have been no specific regulations prescribed by 
the President with respect to the leave of the judge, district attor- 
ney, and marshal of the Canal Zone. ‘The regulations applicable 
to employees, generally, of the Canal Zone are not applicable to the 
judge, district attorney, and marshal, whose leave is fixed by law, 
and whether they shall hereafter be allowed to accumulate leave 
as are the employees of the executive department of the Canal Zone 
and the Panama Canal or otherwise would be for the determination, 
in the first instance, of the President by the issuance of regulations 
therefor, and would involve a consideration of whether their services 
may be spared for more than six weeks during any one year. 

66344°—27——14 
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The voucher submitted represents payment wh'le on leave assumed 
to have been on a cumulative basis and its payment, if otherwise 
correct, will not be questioned by this office in this instance. 

Your question is answered accordingly. 


(A-13755) 
VETERANS’ BUREAU—BURIAL EXPENSES 





In reimbursing a claim within the maximum amount of $100, filed by a relative 
for burial expenses of a veteran of the World War who died while not 
under the jurisdiction or control of Veterans’ Bureau, under the provisions 
of the World War veterans’ act of 1924, there is no general requirement 
that the amount for individual items for burial shown to have been ex- 

pended and authorized under the terms of the regulations, must be 

limited to the amount charged the Veterans’ Bureau for similar items 
under a contract with the same undertaker for burial of veterans dying 
in a Veterans’ Bureau hospital or otherwise while under the jurisdiction 
and control of the bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 17, 1926: 


I have your letter of August 11, 1926, as follows: 


Reference is made to your decision A-13755 dated April 13, 1926, relative 
to payment of burial, funeral, and transportation expenses of the remains 
of veterans under section 201, subsection (1), of the World War veterans’ act, 
1924, as amended. 

As I have construed your decision, regardless of the status of a veteran, 
or the wishes of those who assume responsibility for his burial, if the services 
of burial and funeral are performed by an undertaker with whom the bureau 
has a contract, the bureau is authorized to pay or reimburse only the cost 
of the contract services, unless evidence can be adduced and a certification is 
made that the services were different than items bearing the same designation 
in the contract, that the services were additional, and that they were also a 
necessary burial, funeral, or preparation of the body expense. 

Since the receipt of your decision by the bureau, an attempt has been made 
in those cases affected thereby to obtain the required evidence, however, owing 
to the many difficulties and complications attendant to a further observation 
of the decision in question, I am constrained to request your review of the 
entire subject, in the hope that to some extent, at least, the decision might 
be modified. 

Under the law, where a veteran has a status entitling him to the benefits 
provided in section 201, subsection (1), of the World War veterans’ act as 
amended, and the services of a contract undertaker are not utilized, reim- 
bursement or payment is authorized to the extent of $100.00 covering items 
of burial, funeral, and transportation, if expenses in the amount stated were 
incurred. Many veterans, or at least their relatives, are in ignorance of 
the provision made for the burial of veterans until long after expenses were 
incurred. They do not know who the contract undertakers are, and the con- 
tract undertakers do not know that the deceased, for whom they are rendering 
services was a veteran. Further, assuming that a contract undertaker did 
know the deceased was a veteran, he would not be able to learn except in 
a comparatively few cases, whether or not the veteran was entitled to burial 
at the expense of the Government. 

Take those cases, for example, wherein the question of assets is a factor in 
the determination of the right of a veteran to burial at Government expense. 
It may not, except in a very few instances, be determined that the veteran is 
entitled to burial before the actual services are performed. The nearest rela- 
tives of a deceased person are usually responsible for his burial. They order 
the services which it is thought are necessary to the proper burial and funeral 
of the deceased. After the services are rendered and the relatives become 
cognizant that the bureau is authorized, under certain conditions, to pay for the 
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burial, funeral, and transportation of the remains within the limits of $100, 
naturally they look to the bureau for reimbursement, and can not understand 
the necessity of establishing the fact that the services so ordered were addi- 
tional to those which the undertaker might have furnished under a contract 
which he held with the bureau, or that such additional services were necessary 
for the proper burial and funeral of the deceased. 

Where, perchance, the undertaker whose services were utilized did not have 
a contract with the bureau, the full amount of $100 may be allowed if the bill 
wus sufficiently large to cover; however, if the services were ordered from an 
undertaker who, it happened, had a contract with the bureau, the amount allow- 
able as reimbursement would be fixed by the contract price unless a showing 
such as is required by your decision is made. Thus it would happen in two 
cases where absolutely identical services were rendered, different amounts 
would be allowable on claims submitted to this office. Such a procedure is obvi- 
ously one which the bureau has found difficulty in defending. 

There appears nothing in the act which requires, as a condition precedent to 
reimbursement or payment for services of burial, funeral, and transportation 
of the remains of veterans, that contract undertakers, or services specified by 
the bureau, must be utilized; therefore to apply the decision further without 
knowing that you were fully cognizant of all the phases of the question at the 
time the decision was rendered appears improper without again bringing the 
matter to your attention for further consideration. 

With respect to one item of proof required, viz, that the additional services 
were necessary, you Will appreciate that this would largely be dependent on the 
station in life held by the deceased or of his relatives and their financial cir- 
cumstances. There being no uniform standard or criterion by which it can 
be said, for example, whether a casket costing $50, $100, or $150 was necessary, 


it is found practically impossible to obtain the evidence which your decision 
requires. 


The decision of April 13, 1926, A-13755, to which you refer, held 
that payment was not authorized for burial of Francis A. Dunn, jr., 


beneficiary of the Veterans’ Bureau, who died in Veterans’ Bureau 
Hospital No. 95, in excess of the contract rates stipulated in the con- 
tract between the Government and the undertaker for the burial of 
beneficiaries dying in that hospital, where the services of the under- 
taker were procured as a subcontractor by another undertaker engaged 
by the father of the decedent who had no contract with the Govern- 
ment, in the absence of evidence showing that additional or different 
services than those called for by the contract had been rendered. 
The principle involved was that a contractor could not increase his 
rates for the various items of burial services of a beneficiary coming 
within the terms of the contract by the indirect method of serving 
as subcontractor for another undertaker who had no contract with 
the Government. The decision did not relate to veterans dying out- 
side the hospital not within the terms of the contract with the under- 
taker and over which the Veterans’ Bureau had no jurisdiction or 
control. In such cases the statute fixes the maximum of $100, and 
the items that may be included are fixed by regulations of the bureau. 
There would be no general requirement that individual items au- 
thorized by the regulations within the maximum of $100, for which 
a relative is making claim for reimbursement, should in all cases 
be limited to the contract rates specified in a contract with the same 
undertaker for the burial of beneficiaries dying in a certain hospital 
and in no way connected with the burial of a veteran dying outside 
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the hospital. Obviously, the relatives may not be presumed to have 
notice of contracts between the undertaker and the Government, nor 
could it be held that the undertaker is restricted in quoting prices 
to private parties for the burial of ali veterans in the vicinity to 
the amounts stipulated in a contract he may have with the Govern- 
ment with respect to those veterans dying under the jurisdiction and 
control of the Government. 

If the services of an undertaker were engaged to bury a veteran 
dying outside a hospital because of the fact of having the hospital 
contract, it might be considered unreasonable to charge a greater 
rate for similar items than those set forth in the contract for vet- 
erans dying in the hospital. Decision of August 18, 1926, A-15084. 
But this is a matter for consideration in connection with determining 
the reasonableness of the charges made by the undertaker and is not 
controlling of the present situation. 

You are advised, therefore, that in reimbursement claims filed by 
relatives for burial expenses of a veteran dying outside the juris- 
diction and control of the Veterans’ Bureau for an amount within 
a maximum of $100 under the provisions of the World War vet- 
erans’ act there is no general requirement that the amount of indi- 
vidual items for burial shown to have been expended and authorized 
by the terms of the regulations, must be limited to the amount 
charged the Veterans’ Bureau for similar items under a contract 
between the same undertaker and the Veterans’ Bureau for the burial 
of veterans dying in a Veterans’ Bureau hospital or otherwise under 
the jurisdiction and control of the Veterans’ Bureau. 


(A-15249) 


PAY—ACTIVE DUTY—NAVAL RESERVE 





A naval reservist ordered to active duty for training may not be paid active- 
duty pay for any period beyond the date fixed in his orders for termination 
of active duty. 


Comptroller General McCarl to Lieut. Ambrose J. Barnum, United States 
Navy, September 17, 1926: 


There has been received your letter of July 28, 1926, requesting 
decision as follows: 















Subject: Kennedy, Richard William, fireman, third class, 
#400-10-71, decision requested regarding pay. 
Reference: (2) Joint service pay bill, page G5, article 4(e). 
(b) Naval Reserve Regulations, page 17, article H1505. 
Inclosure: (A) Copy of order to enter the account of Richard William Ken- 
nedy, F3c, U. 8. N. R. #400-10-71. 
(B) Copy of commandant’s order dated 21 July 1926, to close the 
account of, and release from active duty, Richard Wiiliam 
Kennedy, F3c, U. 8. N. R. 
1. Information is ~equested as to the period of time for which Richard 
William Kennedy, F3c, U. 8. N. R., is entitled to pay. 





U. S. N. R. F-1 
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2. The circumstances are as follows: 

Under the date of 3 July, 1926, Richard William Kennedy, F3c, U. 8S. N. R., 
was ordered to fifteen (15) days active duty for training, with pay. Kennedy 
reported on board the U. 8. 8S. King on 3 July, 1926, for this duty. On 6 July, 
1926, Kennedy was transferred to the naval hospital, Chelsea, Massachusetts, 
for treatment (appendicitis). Under the date of 21 July, 1926, Kennedy was 
discharged from treatment and the supply oflicer of the receiving ship at Boston 
Navy Yard, Boston, Massachusetts, was directed to close out his account and 
pay him for fifteen (15) days’ training duty with pay. 

3. Referring to reference (a), it is stated therein that in cases where mem- 
bers of the Naval Reserve are ordered to training duty with pay for a period 
of fifteen (15) days and are unavoidably retained on duty for a longer period 
with the approval of the same authority under which their orders to training 
duty were issued they are entitled to active duty pay, ete. 

4. It is the opinion of the supply officer of the receiving ship at Boston, 
Massachusetts, that reference (a) does not apply in Kennedy’s case, as Kennedy 
was transferred from the U. 8. 8S. Aing to the naval hospital at Chelsea, Massa- 
chusetts, for treatment; therefore he was nof in a training duty status while 
undergoing treatment. 

5. Pending a decision from the Comptroller General as to the period for 
which Kennedy is entitled to pay, the supply officer of the receiving ship at 
Boston has paid Kennedy from 3 July, date of reporting for active duty for 
training, to 5 July, 1926, the date prior to reporting at the naval hospital, 
Chelsea, Massachusetts, for treatment. 


Section 11 of the act of February 28, 1925, 43 Stat. 1080, provides: 
* * * Warrant officers and men of the Naval Reserve when employed on 
active duty or on training duty with pay or when employed in authorized 
travel to and from such duty shall receive the same pay and allowances as 
received by warrant oflicers and enlisted men of the regular Navy of the same 
rank, grade, or rating, and of the same length of service * * *. 


Section 20 of the same act provides: 


That in time of peace except as herein otherwise provided, officers and 
enrolled and enlisted men of the Fleet Naval Reserve shall be required to 
perform such training duty, not to exceed fifteen days annually, as may be 
prescribed by the Secretary of the Navy, unless excused thereform for good 
and sufficient reasons by direction of the Secretary of the Navy: * * 


Kennedy’s order to active duty for training was limited to 15 days 
and he may not be paid as on active duty after the expiration of 
that period. See Denby v. Berry, 263 U.S 


(A-15411) 


VETERANS’ BUREAU—GUARDIANS OF INDIAN MINORS 


Under section 21 of the World War veterans’ act, as amended by the act of 
July 2, 1926, 44 Stat. 791, the director of the Veterans’ Bureau may deter- 
mine that payments of disability compensation due an Indian beneficiary 
under legal disability for whom no guardian, curator, or conservator has 
been appointed under State laws should be made to a superintendent of an 
Indian school or agency. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 17, 1926: 


Consideration has been given to your letter of August 13, 1926, 
requesting decision whether the Director of the Veterans’ Bureau 
may determine that superintendents of Indian agencies or schools 
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are, in cases where no guardian has been legally constituted under 
State laws, such persons as are legally vested with the responsibility 
or care of the estate of an Indian minor who is under the jurisdiction 
and control of such superintendents or agents by virtue of regulations 
of the Secretary of the Interior. 

Section 23 of the war risk insurance act of October 6, 1917, 40 Stat. 
402, provided as follows: 


That when, by the terms of this amendatory act, any payment is to be made 
to a minor, other than a person in the military or naval forces of the United 
States, or to a person mentally incompetent, such payment shall be made to the 
person who is constituted guardian or curator by the laws of the State or 
residence of claimant, or is otherwise legally vested with responsibility or care 
of the claimant. 


Under this statute the Comptroller of the Treasury, under date of 
July 2, 1920, refused to decide definitely, in the absence of proper 
regulations by the Interior Department, whether superintendents in 
the Indian Service were, by virtue of their official positions, legally 
vested with responsibility for, or care of, Indian minors so as to 
entitled them to receive and receipt for amounts due such minors 
under the provisions of the war risk insurance act. Whereupon the 
Secretary of the Interior issued the following regulations: 


Superintendents are authorized as guardians ex officio to receive for and 
pay in cash to a minor, or his parent, custodian, or guardian, or disburse 
for the benefit of such minor, funds received under war risk insurance act, 
section 23, in such sums as may be necessary for the proper care, support, 
and education of such minor. 


By decision dated February 23, 1921, the Comptroller of the 
Treasury held as follows: 


I find no authority of law for the regulation which you have quoted. 
Money due from the Bureau of War Risk Insurance to ex-soldiers of Indian 
blood, or their beneficiaries, is not due because of their Indian blood, and 
therefore is not Indian moneys. I have been unable to find any general 
statute or other authority which empowers superintendents of Indian schools 
to act ex officio as guardians of minor Indians in their charge, or which 
empowers the Secretary of the Interior to authorize them to act as guardians 
ex officio of such minors. The regulation is not in itself sufficient authority 
for payment in accordance with its terms. 

In this connection, see decision of this office to the Secretary of the 
Treasury dated July 2, 1920, and memorandum of January 6, 1921, to Assistant 
Secretary Laporte. See also, United States v. Blackfeather, 155 U. 8. 180. 


Section 21 of the World War veterans’ act, as amended by the 
act of July 2, 1926, 44 Stat. 791, provides in part as follows: 


(1) That where any payment under this Act is to be made to a minor, 
other than a person in the military or naval forces of the United States, 
or to a person mentally incompetent, or under other legal disability adjudged 
by a court of competent jurisdiction, such payment may be made to the 
person who is constituted guardian, curator, or conservator by the laws of 
the State of residence of claimant, or is otherwise legally vested with the 
care of the claimant or his estate: * * * Provided further, That for the 
purpose of payments of benefits under Title II hereof, where no guardian, 
curator, or conservator of the person under a legal disability has been ap- 
pointed under the laws of the State of residence of the claimant, the director 
shall determine the person who is otherwise legally vested with the care 
of the claimant or his estate. 
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The regulations prescribed by the Secretary of the Interior purport 
to authorize the superintendents to receive and receipt for all 
moneys due under the war risk insurance act, whether or not there 
was a guardian or other person legally vested with the care of the 
claimant or his estate. The provisions of law relating to the care and 
custody of Indians and Indian funds would not justify any such gen- 
eral regulation issued by the Secretary of the Interior relating to 
amounts due under the World War veterans’ act. 

The last proviso of section 21 of the World War veterans’ act, as 
amended, above quoted, refers only to payments of disability com- 
pensation. As to such payments due an Indian minor for whom no 
guardian, curator, or conservator has been appointed under the laws 
of the State of residence of the minor, the director is authorized 
and directed to “ determine the person who is otherwise legally vested 
with the care of the claimant or his estate.” The purpose and effect 
of said section as now amended would appear to be to confer upon 
the director plenary power and jurisdiction to determine the person 
to whom payments of benefits under Title II should be made in the 
case of a beneficiary under legal disability for whom no guardian, 
curator, or conservator has been appointed under State laws. There- 
fore, if the director should determine that a superintendent of an 
Indian agency or school is legally vested with the care of an Indian 


claimant or his estate, in the case of any such beneficiary, payment to 
such superintendent would be legal and proper. However, the 
authority conferred by the statute does not extend to a beneficiary 
under legal disability for whom a guardian, curator, or conservator 
has been appointed under State laws. 


(A-11954) 


VETERANS’ BUREAU—AVAILABILITY OF APPROPRIATIONS FOR 
PAYMENT OF CLAIMS FOR BURIAL EXPENSES 


The appropriation of the Veterans’ Bureau for “ Medical and Hospital Services ” 
for the fiscal year 1927, act of April 22, 1926, 44 Stat. 320, may be considered 
as available for payment of claims accruing during the fiscal year 1927, or 
in prior fiscal years, for funeral, burial, and other inc!dental expenses, in- 
cluding preparation for shipment and transportation of remains. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 20, 1926: 


Consideration has been given to your letter of August 23, 1926, 
as follows: 


I have the honor to invite attention to your decision of November 21, 1925 
(A-11954), in which was considered the question whether the appropriation 
“ Military and Naval Compensation, Veterans’ Bureau, 1925, and prior years” 
was properly chargeable with the amount of claims for reimbursement of 
funeral expenses of veterans dying in prior fiscal years and wherein it was 
held that such appropriation was not so chargeable but that such claims 
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should be paid from the appropriation for medical and hospital services, 1926. 
The latter appropriation was not in its terms available for the payment of 
any claims except those accruing during the then current fiscal year, but this 
bureau was directed nevertheless to charge claims accruing during prior fiscal 
years to such appropriation for the time being. It was suggested, however, 
that if it were desired to make this practice permanent, statutory authority 
to charge the fiscal year appropriation current at the time the voucher or 
settlement is allowed for payment, should be sought. Accordingly, when the 
bureau presented its estimates for appropriations for the fiscal year ending 
June 30, 1927, to the Director of the Bureau of the Pudget it was recommended 
that the wording of the appropriation for medical and hospital services be 
amended to read as follows: 

“ Medical and Hospital Services: For medical, * * * funeral, burial, and 
other incidental expenses (including preparation for shipment and transporta- 
tion of remains) accruing during the fiscal year 1927 or in prior fiscal 
pean ..:* 7 3% .7 

When the Budget was transmitted to Congress by the President the 
parenthesis which was opened immediately preceding the word “ including” 
wis, through some inadvertence, left unclosed. However, when H. R. 9341, 
“A bill making appropriations for the Executive Office and sundry independent 
executive bureaus, boards, commissions, and officers for the fiscal year ending 
June 30, 1927, and for other purposes,” was introduced in the House of Repre- 
sentatives the closing parenthesis appeared after the word “ years,” making the 
provision as follows: 

“ Medical and hospital services: For medical, * * * funeral, burial, and 
other incidental expenses (including preparation for shipment and transporta- 
tion of remains accruing during the fiscal year 1927 or in prior fiscal 
years) * * #%,” 
and this error went unnoticed until after the bill had been approved by the 
House and was pending before the Committee on Appropriations of the Senate. 
A letter was then addressed to the chairman of the Committee on Appropria- 
tions of the Senate, copy of which is inclosed for your information. Repre- 
sentatives of the bureau also appeared before the committee in person and dis- 
cussed the matter, and were assured that the error would be rectified. How- 
ever, this was not done and the closing parenthesis now appears after the word 
“years ” in Public, No. 141, approved April 22, 1926. 

It is believed that you will appreciate the situation presented therein. 
There is no doubt of the intention of the framers of the legislation that this 
appropriation should be available for the payment of all funeral and burial 
expenses accruing during the fiscal year 1927 or in prior fiscal years. How- 
ever, in view of the fact that the language of this appropriation as punctuated 
would indicate that authority has been granted only for the payment of 
expenses of preparation for shipment and transportation of remains accruing 
during prior fiscal years, it was thought advisable to present this matter 
for your consideration, before passing these claims for payment. Your imme- 
diate advice in the premises is respectfully requested. 
















































































































































































The explanation of the position of the closing parenthesis appear- 
ing in the statute as enacted (44 Stat. 320) is correct. See page 102, 
Budget, 1927. It is evident that the error in placing the closing 
parenthesis after the word “years” rather than after the word 
“remains” was a clerical or typographical one and that there was 
no intention of limiting the availability of the annual appropria- 
tion for 1927 to claims accruing in prior fiscal years covering only 
expenses of “preparation for shipment and transportation of re- 
mains.” The insertion of the clause “accruing during the fiscal 
year 1927 or in prior fiscal years” in the enactment was intended 
for the express purpose of making the annual appropriation for 
funeral, burial, and other incidental expenses, including the prepara- 
tion for shipment and transportation of remains, available for such 
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expenses regardless of whether the death occurred during or prior 
to the fiscal year 1927, the change in the law being made pursuant to 
decision of November 21, 1925, A-11954, to which you make refer- 
ence. See in this connection page 439 of the hearings on the inde- 
pendent offices appropriation bill, 1927. 

Accordingly, you are advised the appropriation, “ Medical and 
hospital services ” for the fiscal year 1927, is available for payment 
of legal and proper claims accruing during the fiscal year 1927 or 
in prior fiscal years for funeral, burial, and other incidental expenses, 
including preparation for shipment and transportation of remains. 


(A-15026) 
FOREIGN SERVICE—CONSULAR FEES—YACHTS 


Yachts lawfully registered, or lawfully enrolled and licensed, in accordance with 
statutory requirements are to be considered as “American vessels’ within 
the purview of section 12 of the act of June 26, 1554, 25 Stat. 56, and 
exempt from the payment of consular fees as provided therein. 


Comptroller General McCarl to the Secretary of State, September 20, 1926: 


I have your letter of August 7, 1926, as follows: 


I have the honor to acknowledge the receipt of your letter of July 22, 1926, 
file number A-15026, in regard to the liability of enrolled and licensed but 
unregistered American yachts to the payment of consular fees, and to inquire 
what construction should be placed on the word “registered” as used in the 
last paragraph of your letter, which reads: 

“The purpose and effect of the various statutes relative to the matter would 
appear to be that all vessels registered as American vessels, in aecordance with 
statutory requirements, are relieved from the payment of fees named in the 
tariff of consular fees prescribed by order of the President, and this would be 
inclusive of yachts. If, therefore, the yacht in question is duly registered as 
an American vessel, you are advised that it would be exempt from the p:iyment 
of the fees in question.” 

If “registered” as used by you in the quoted paragraph includes yachts, 
which are licensed and enrolled but do not carry a certificate of registry, it 
follows that fees should not be collected. However, if “ registered” is to be 
understood in the restricted sense as applicable only to vessels carrying registers, 
those yachts which are only enrolled and/or licensed would be subject to the 
payment ef fees under your decision. In connection with the gencral subject 
reference is made to a decision of Acting Comptroller Ginn, dated March 1, 1922, 
(1 Comp. Gen. 465.) 


The question whether a yacht may be relieved from the payment 
of consular fees by reason of section 12 of the act of June 26, 1884, 
23 Stat. 56, depends upon whether it is an “American vessel ” within 
the meaning of that act. 

Section 4131, Revised Statutes, as amended by the act of June 26, 
1884, 23 Stat. 53, and the act of May 28, 1896, 29 Stat. 188, provides: 

Vessels registered pursuant to law and no others, except such as shall be duly 
qualified according to law for carrying on the coasting or fishing trade, shall 


be deemed vessels cf the United States, and entitled to the benefits and 
privileges appertaining to such vessels; * * *%, 
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The requirements for registration are prescribed in section 4132, 
Revised Statutes, as amended by act of August 24, 1912, 37 Stat. 562, 
and act of August 18, 1914, 38 Stat. 698, as follows: 


Vessels built within the United States and belonging wholly to citizens 
thereof; and vessels which may be captured in war by citizens of the United 
States and lawfully condemned as prize, or which may be adjudged to be for- 
feited for a breach of the laws of the United States; and seagoing ves- 
sels, * * * wherever built, which are to engage only in trade with foreign 
countries * * * being wholly owned by citizens of the United States * * * 
and no others, may be registered as directed in this title. Foreign-built vessels 
registered pursuant to this Act shall not engage in the coastwise trade: 
Provided, 'That a foreign-built yacht, pleasure boat, or vessel not used or 
intended to be used for trade admitted to American registry pursuant to this 
section shall not be exempt from the collection of ad valorem duty * * *, 










Sections 4311 and 4312, Revised Statutes, provide with respect to 
vessels in domestic commerce: 


Sec. 4311. Vessels of twenty tons and upward, enrolled in pursuance of this 
Title, and having a license in force, or vessels of less than twenty tons, which, 
although not enrolled, have a license in force, as required by this Title, and no 
others, shall be deemed vessels of the United States entitled to the privileges 
of vessels employed in the cvasting-trade or fisheries. 

Sec. 4812 In order for the enrollment of any vessel, she shall possess the 
same qualifications, and the same requirements in all respects shall be com- 
plied with, as are required before registering a vessel; and the same powers 
and duties are conferred and imposed upon all officers, respectively, and the 
same proceedings shall be had, in enrollment of vessels, as are prescribed for 
similar cases in registering; and vessels enrolled, with the masters or owners 
thereof, shall be subject to the same requirements as are prescribed for 
registered vessels. 































Section 4322, Revised Statutes, also provides: 


The collectors of the several districts may enroll and license any vessel that 
may be registered, upon such registry being given up, or may register any 
vessel that may be enrolled, upon such enrollment and license being given up. 

Section 4214, Revised Statutes, as originally enacted in the Revised 
Statutes, provided: : 

The Secretary of the Treasury may cause yachts used and employed exclu- 
sively as pleasure-vessels, and designed as models of naval architecture, if 
entitled to be enrolled as American vessels, to be licensed on terms which will 
authorize them to proceed from port to port of the United States, and by 
sea to foreign ports, without entering or clearing at the custom-house. * * * 
Said section 4214 was subsequently amended by acts of March 3, 
1883, 22 Stat. 566, January 16, 1895, 28 Stat. 625, and August 20, 
1912, 37 Stat. 315, by the substitution of the words “if built and 
owned in compliance with the provisions of sections forty-one hun- 
dred and thirty-three to forty-one hundred and thirty-five,” in lieu 
of the words “if entitled to be enrolled as American vessels.” As 
sections 4133 to 4135, Revised Statutes, had reference to conditions 
for registering vessels, the change in language would not appear 
to be material in view of the provisions of section 4322 of the Revised 
Statutes, supra. 

It appears from the above quoted sections of the Revised Statutes 
that the provisions for registering, enrolling, and licensing ves- 
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sels, are all for the purpose of identifying them as vessels of the 
United States or as American vessels, the two terms being used 
interchangeably. 18 Op. Atty. Gen. 234. The term “ registered ” 
as used in my decision of July 22, 1926, was used in a lay sense 
and was intended to embrace all vessels registered, enrolled, or 
licensed as vessels of the United States or American vessels in accord- 
ance with the statutory requirements. 

If, therefore, the yacht in question has been lawfully registered, 
or lawfully enrolled and licensed, it is an “ American vessel ” within 
the purview of section 12 of the act of June 26, 1884, supra, and is 
exempt from the payment of consular fees. 


(A-15290) 


SET-OFF—OVERDRAWN CLOTHING ACCOUNT OF MARINE CORPS 
ENLISTED MAN 


The value of clothing overdrawn by an enlisted man of the Marine Corps is 
an indebtedness due the Government and should be offset on date of dis- 
charge against any credit due him for savings deposit and interest. 


Comptroller General McCarl to the Paymaster, United States Marine Corps, 
September 21, 1926: , 


There has been received your letter of May 4, 1925, requesting 


review of disallowance in the disbursing account of Capt. Hugh 
Shippey, former A. P. M., United States Marine Corps, of credit 
for payment of deposit and interest in the amount of $20.92 to Ira L. 
Barber, private, United States Marine Corps, in the third quarter, 
1925. 

It appears that Barber was given a bad-conduct discharge on 
March 11, 1924, at which time he was paid $9.10 as travel allowance 
and $20.92 deposit and interest. In final statement of his account 
he was charged with $23.44, overdrawn clothing, and was overpaid on 
discharge $22.14. The disallowance was based on the ground that 
the deposit and interest paid him on discharge should have been 
used to offset his indebtedness for overdrawn clothing. 

The deposits of savings of enlisted men of the Navy or Marine 
Corps authorized by the acts of February 9, 1889, 25 Stat. 657, and 
June 29, 1906, 34 Stat. 579, are not exempt from debts due the United 
States. 16 Comp. Dec. 566. Whether the overdrawn-clothing 
charge should have been offset against the deposit and interest to 
Barber’s credit when discharged depends on whether such charge 
constitutes an indebtedness to the United States. 

You state that the charge in question was due to an overissue of 
clothing incurred under the regulations of the Marine Corps which 
permit a man to draw clothing in excess of his accumulated credit 
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provided the amount due for the year is not exceeded, and that only 
when issues exceed the amount due for the year is the excess charged 
against the man’s current pay; that the amount Barber drew in 
excess of his accumulated credit was not in excess of the amount 
due him for the current year and would not have been checked had 
Barber remained in the service; that such overissue being in ac- 
cordance with the regulations and customs of the service, is not an 
indebtedness due the Government. 

Enlisted men of the Marine Corps are entitled to an annual allow- 
ance of uniform clothing by reason of assimilation of their pay and 
allowances to enlisted men of the Army under section 1612, Revised 
Statutes, 4 Comp. Dec. 26. Section 1302, Revised Statutes, provides: 

The money value of all clothing overdrawn by the soldier beyond his allow- 
ance shall be charged against him, every six months, on the muster-roll of his 
compiny. or on his final statements if sooner discharged, and he shall receive 
pay foy such articles of clothing as have not been issued to him in any year, or 
which may be due to him at the time of his discharge, according to the annual 


estimated value thereof. The amount due him for clothing, when he draws 
less than his allowance, shall not be paid to him until his final discharge from 


the service. 

Pursuant to that statute, article 219, Manual, Paymaster’s Depart- 
ment, Marine Corps, 1918, provides that the clothing accounts of all 
men will be settled semiannually on March 31 and September 30, 
except as may be necessary to settle individual accounts by reason of 
discharge, etc. Article 225 thereof directs that when an enlisted 
man’s clothing allowance for any year of an enlistment, together with 
credits due from prior years, has been exhausted, the amount in 
excess, together with the money value of any subsequent issues dur- 
ing that year, will be checked against his pay on the pay roll of the 
month in which the issues are made, and article 228 requires that 
officers failing to make checkages on account of excessive issues will 
be held responsible for all losses to the Government by reason of such 
failure. 

The law and regulations contemplate a definite quantity of cloth- 
ing to be issued to each man for each year of his enlistment. The 
man’s right to such allowance or the money value thereof does not 
accrue in advance of service rendered. 1 Comp. Gen. 335. When a 
man has overdrawn his accumulated clothing allowance at any time 
a settlement is made, the law prescribes that the money value thereof 
“shall be charged against him,” and it is an indebtedness due the 
Government. The fact that the law fixes stated intervals for settle- 
ment of his clothing account does not entitle him to clothing credit 
for the full period of such time regardless of service rendered. If 
the total drawn exceeds his credit, the excess is chargeable to the 
man’s account whether settlement is made at close of the six months’ 
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period or at date of discharge. Decision 32 MS. Comp. Dec. 269, 
January 28, 1905. 

The value of the clothing overdrawn by Barber at date of dis- 
charge was an indebtedness due the Government, and should have 
been offset against credit due him for deposit and interest on date of 
discharge. 

Upon review the disallowance is sustained. 


(A-15461) 


PERSONAL SERVICES—STENOGRAPHIC REPORTERS—GENERAL 
CLAIMS COMMISSION, UNITED STATES AND MEXICO 


The acts making appropriations for the General and Special Claims Commis- 
sions, United States and Mexico, for the fiscal years 1926 and 1927, acts of 
February 27, 1925, 43 Stat. 1024, and April 29, 1926, 44 Stat. 340, not spe- 
cifically authorizing the contracting by the American Agency for steno- 
graphic reporting, there is no authority for payment of a claim for report- 
ing and transcribing by contract with the American Agency the oral hear- 
ings before the General Claims Commission, United States and Mexico, 
sitting at Washington, but in view of the need for such service and the fact 
that the services were contracted for under 2 misapprehension as to the 
scope of the agent’s authority, objection will not be made to payments” 
covering special reporting services rendered prior to June 30, 1927, after 
compliance with section 3709, Revised Statutes, regarding advertisement. 


Decision by Comptroller General McCarl, September 23, 1926: 

Hart, Dice & Carlson have requested review of settlement No. 
030588, dated July 1, 1926, disallowing their claim for $1,851.30 for 
services performed in reporting and transcribing during the period 
March 8 to 18, 1926, arguments in cases before the General Claims 
Commission, United States and Mexico, as per voucher approved by 
the Assistant Secretary of State and referred by him to the General 
Accounting Office for settlement. 

The services were performed under a contract consisting of claim- 
ants’ proposal, dated March 6, 1926, addressed to Col. Henry W. 
Anderson, American agent, Mexican-American General Claims Com- 
mission, Washington, D. C., to report stenographically the proceedings 
to be held by the Mexican-American General Claims Commission, to 
begin sittings on March 8, and to furnish 7 copies of transcript 
thereof for 55 cents a folio (a folio being 100 words or figures), and 
of acceptance thereof by letter of Howard P. Locke, administrative 
officer, dated March 8, 1926, as follows: 

In accordance with your proposal, you are hereby instructed to perform such 
service, commencing this date, and continuing until such time as the proceedings 


of the commission shall require, provided this does not extend beyond June 30, 
19286. 


The appropriation sought to be charged is provided in the act of 
February 25, 1925, making appropriations for the Departments of 
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State and Justice a1.d for the judiciary and for the Departments of 


Commerce and Labor for the fiscal year ending June 30, 1926, and 
reads: 

















































For the expenses of the settlement and adjustment of claims by the citizens 
of each country against the other under a convention concluded September 8, 
1923, and of citizens of the United States against Mexico under a convention 
concluded September 10, 1923, between the United States and Mexico, including 
the expenses which, under the terms of the two conventions are chargeable in 
part to the United States, the expenses of the two commissions, and the expenses 
of an agency of the United States to perform all necessary services in connec- 
tion with the preparation of the claims and the presenting thereof before the 
said commissions, as well as defending the United States in cases presented 
under the general convention by Mexico, including salaries of an agent and 
necessary counsel and other assistants and employees in the District of Colum- 
bia and elsewhere, rent, law books and books of reference, printing and binding, 
contingent expenses, traveling and subsistence expenses (notwithstanding the 
provisions of any other act), and such other expenses in the United States and 
elsewhere as the President may deem proper, $275,000, of which $100,000 shall 


be immediately available. (43 Stat. 1024.) 

The claim was disallowed on the ground that the act of August 5, 
1882, 22 Stat. 255, prohibits the employment at the seat of govern- 
ment of any employees except pursuant to specific appropriations for 
such personal services and prohibits the payment for personal serv- 
ices at the seat of government from any contingent expenses, specific, 
or general appropriation, unless such employment is authorized and 
payment therefor provided in the law granting the appropriation. 

The General Claims Commission, United States and Mexico, was 
established pursuant to a convention between the two Governments 
concluded September 8, 1923, providing for the establishment of a 
commission to adjudicate claims of American citizens against Mexico 
and of Mexican citizens against the United States, the commission to 
consist of three commissioners, one to be appointed by the President 
of the United States, one by the President of Mexico, and the third, 
to preside, to be selected by mutual agreement of the two Govern- 
ments. 43 Stat., Part 2 (Treaties and Convention), 1730. 

Article III of the convention provides in part as follows: 

Each Government may nominate and appoint agents and counsel who will 
be authorized to present to the commission, orally or in writing, all the argu- 
ments deemed expedient in favor of or against any claim. The agents or 
counsel of either Government may offer to the commission any documents, 
affidavits, interrogatories, or other evidence desired in favor of or against any 
claim and shal) have the right to examine witnesses under oath or affirmation 


before the commission, in accordance with such rules of procedure as the com- 
mission shall adopt. 


Article IV provides: 


The commission shall keep an accurate record of the claims and cases sub- 
mitted, and minutes of its proceedings with the dates thereof. To this end, 
each Government may appoint a secretary; these secretaries shall act as joint 
secretaries of the commission and shall be subject to its instructions. Hach 
Government may also appoint and employ any necessiry assistant secretaries 
and such other assistance as deemed necessury, The commission may also 
appoint and employ any persons necessary to assist in the performance of its 
duties. 
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Article X provides: 


Each Government shall pay its own commissioner and bear its own expenses. 
The expenses of the commission including the salary of the third commissioner 
shall be defrayed in equal proportions by the two Governments, 


The Acting Secretary of State, in letter dated August 20, 1926, 
transmitting claimants’ request for review, states in part: 

* * * Messrs. Hart, Dice, and Carlson were engaged to report the oral 
arguments in order that they might be available for the consideration of the 
commission and for the use of the agent and counsel of the United States in 
preparing answers to the oral arguments of the agent and counsel of the 
Mexican Government. In order that the oral arguments of the agents of both 
Governments might be available for proper consideration of the commission 
and in order that the American agent and counsel might have opportunity to 
answer the oral arguments of the Mexican agent and counsel, it was necessary 
that the oral arguments of the agents and counsel of both Governments be 
reduced to tangible form. It was felt that this service was necessary ade- 
quately to protect the interests of the Government of the United States and of 
American citizens whose claims have been presented to the commission for 
adjudication. * * * It would seem that the convention should be regarded 
as having conferred upon the agent of the United States and the commission 
not only the authority but the duty to provide means to reduce to writing the 
oral arguments of the agents and counsel of the two Governments, written 
reports of those arguments being essential to the proper performunce of the 
duties of the commission and the agent and counsel of the United States 
* * * Tt is not believed that the inhibitions of the act of August 5, 1882, 
have any application to the General Claims Commission, United States and 
Mexico, or to the agency of the United States * * *. It is felt that if the 
services of reporters can not be engaged fot the forthcoming sessions of the 
commission, the agent of the United States will be greatly hindered in his 
efforts to protect the interests of the Government of the United States and of 
American citizens before the commission. 


Rules and regulations approved and established by the commission 
by order entered September 4, 1924, provide under Section I, 
Place and ‘Time of Hearings, that the office of the commission shall 
be maintained at the city of Washington, where its records shall 
be kept; under Section IX, Taking of Oral Testimony, that where 
ora] testimony is taken before the commission, it shall be reported 
verbatim in writing by a stenographer appointed by the commission, 
or otherwise as it may direct; and under Section X, Hearings, that 
time allowed for oral arguments will be fixed by the commission, 
but no requirement is stated that the oral arguments shall be reported 
stenographically. 

In the Budget for the fiscal year 1926, transmitted by the Presi- 
dent to the Congress under date of December 1, 1924, there is 
included in the estimates of appropriations for the Department of 
State the estimate of expenses for the General and Special Claims 
Commissions, United States and Mexico, based on items therein 
set out, included in which, under personal services, are items for 
stenographers at stated salaries. The wording of the estimated 
appropriation therein, as well as the estimated sum, is the same 
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as in the appropriation made in the act of February 27, 1925, 
supra. ‘the same is substantially true with respect to the estimates 
in the budget for the fiscal year 1927, transmitted by the President 
to the Congress under date of December 7, 1925, and the appro- 
priation in the act of April 29, 1926, 44 Stat. 340. 

It would thus appear that such stenographic work as was estimated 
to be necessary for the commission and for the American agency 
was to be performed by stenographers regularly employed at stated 
salaries, and therefore the appropriation did not provide for 
payment of personal services of a reporter for reporting stenographi- 
cally and transcribing, under contract at a price per folio, oral 
arguments made by the agents and counsel of the two Governments 
before ihe commission sitting at Washington, D. C. With regard 
to such contracts generally, see 4 Comp. Gen. 977; 5 id. 968; also 
decisions of September 9, 1925, A-10076, and October 21, 1925, 
A-11593. 

Jt appears. however, from a letter of the special disbursing officer. 
addressed to the Chief, Bureau of Accounts, Department of State. 
under date of June 7, 1926, that the special need for stenographi- 
cally reporting and transcribing the oral arguments did not become 
apparent to the American agent until shortly before the time the 
claimants were invited by the American agent to submit a proposal 
for the performance of the service; and in view of the fact the 
services were contracted for under a misapprehension as to the 
scope of the agent’s authority in the matter—due to the peculiar 

r of the commission and the work to be performed by it— 


ie claim may now be allowed. 


characte! 
] 
i 


{ 

Accordingly, upon review, there is certified due claimants 
$1,851.30, 

With the understanding that an effort is to be made by the State 
Department to obtain express authorization of law for the procuring 
of such reporting service by contract in the future, payments cover- 
ing such special service under contract entered into after compliance 
with section 3709, Revised Statutes, regarding advertisement, not 
to extend beyond June 30, 1927, will not be further questioned, if 
otherwise correct and proper. 


(A-15648) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—EFFECTIVE DATE OF 
ALLOCATION AND REALLOCATION 
In view of the provisions of General Regulations No. 54, dated July 6, 1926, 


prescribing one pay rol) for each month to be submitted to the General 
Accounting Office, the “ pay period” within the meaning of decisions dated 
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September 8, 1924, 4 Comp. Gen. 280, and February 26, 1925, 4 Comp Gen. 
721, is the entire month. The increases and decreases in compensation 
re.ulting from the allocation or reallocation of a position should be made 
effective from the first of the month in which notice of the allocation or 
reallocation is received in the administrative office. This decision will be 
effective for allocations or reallocations, notice of which is received in the 
administrative office on or after September 1, 1926. 


Comptroller General McCarl to the Secretary of the Interior, September 23, 
1926: 


Consideration has been given to your letter of September 10, 1926, 
as follows: 


Your General Regulation No. 54, dated July 6, 1926, prescribed one pay roll 
for each month to be submitted to the General Accounting Oftice. 

In this connection I wish to refer to your decisions of September &, 1924, 
February 26, 1925, and April 21, 1926, laying down the rule that allocations may 
be given effect to only for the pay period current upon the date of receipt by 
the administrative office of the allocation, Under the new pay-roll procedure 
the pay period covers the entire month, and it would seem to be in accord with 
your decisions to make all changes in allocation effective at the beginning of 
the month as being the beginning of the pay period current. sefore changing 
our present practice or making such changes effective on the Ist and 16th, 
however, the department would like to have your confirmation of its under- 
standing. 


General Regulations No. 54, dated July 6, 1926, prescribes that 
only one pay roll be submitted to the General Accounting Office each 
month. The mid-month payment of compensation is in effect now 
regarded merely as an advance of a part of the pay due for the 


entire month. Therefore, in the application of the decisions of this 
office dated September 8, 1924, 4 Comp. Gen. 280, and February 26, 
1925, 4 Comp. Gen. 721, stating the rule that increases or decreases 
in compensation resulting from the allocation or reallocation of a 
position are effective from the beginning of the pay period current 
when notice of the allocation or reallocation is received in the admin- 
istrative office, the “ pay period” may now be regarded as the entire 
month. 

Accordingly, all increases or decreases in compensation resulting 
from allocation or reallocation of a position, notice of which is re- 
ceived in the administrative office on or after September 1, 1926, 
will be made effective the first of the month in which notice of the 
allocation or reallocation is received in the administrative oltice. 


(A-12245) (A-12704) 
PAY—RETIRED—PASSED ASSISTANT PAYMASTER OF THE NAVY 


The provision in the act of August 29, 1916, 30 Stat. 579, changing the age 
for compulsory retirement of naval officers under section 1444, Revised 
Statutes, from “sixty-two years” 


\ “sixty-four years” does not repeal 
section 1445, Revised Statutes, and has no application to the officers 
designated therein, 


66344°—27——15 
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A passed assistant paymaster of the Navy with the rank of lieutenant who, 
at the age of 64 and after 43 years 11 months and 9 days’ service, 
including nearly 36 years’ service as a pay clerk, was placed upon the 
retired list of the Navy in contravention of section 1445, Revised Statutes, 
is not entitled to the retired pay of a commodore, authorized by section 
1481, Revised Statutes, and the act of May 13, 1908, 35 Stat. 128, for 
officers lawfully retired after long and faithful service in certain of the 
staff corps. 


Decision by Comptroller General McCarl, September 24, 1926: 

There has been received, by reference from the Secretary of the 
Navy, an application dated November 3, 1925, from Lieut. T. C. 
Gibbs, Supply Corps, United States Navy, for an advance decision 
in the case of Passed Assistant Paymaster Edward F. Delaney, 
“who has been advanced to the rank of commodore on the retired 
list, as to whether or not this officer is entitled to the difference in 
pay between lieutenant, Supply Corps, United States Navy, and com- 
modore, Supply Corps, United States Navy, retired.” 

The application is presumably made under section 8 of the act 
of July 31, 1894, 28 Stat. 205, 211, which requires this office to render 
a decision upon the application of disbursing officers, or the head 
of any executive department or other establishment upon any ques- 
tion involving a payment to be made by them or under them. How- 
ever, it appears from an examination of Paymaster Gibbs’s disburs- 
ing account that he had, prior to presenting the question for decision, 
eredited Passed Assistant Paymaster Delaney’s account with the 
retired pay of a commodore at $375 per month for the period since 
July 1, 1923, and has continued to credit him with the retired pay 
of a commodore instead of the retired pay of a lieutenant at $281.25 
per month, carrying forward the difference between the two rates 
of pay from quarter to quarter and from roll to roll as a balance due 
but not paid. 

From a practical accounting viewpoint the procedure followed by 
Paymaster Gibbs can not be too strongly.condemned. ‘The entry 
of an item on the credit side of a pay-roll account, under present 
practice, is tantamount to payment, implying both an intention on 
the part of the disbursing officer to make payment and a conclusion 
by him that the payment is legal. It must be so regarded to avoid 
confusion in auditing and possible ultimate loss to the United 
States. The requirement for the future must be that where decision 
of this office is sought upon any question involving a “ payment to 
be made” no credit entries on account of such payment be made until 
decision has been rendered. 

Under date of December 9, 1922, Passed Assistant Paymaster 
Delaney, with the rank of lieutenant, was advised by the then Secre- 
tary of the Navy as follows: 

Subject: Transfer to the retired list. 


1. On 25 December, 1922, you will have attained the statutory retirement age 
of sixty-four (64) years and will be transferred to the retired list of officers of 
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the U. S. Navy from that date, in accordance with a provision contained in the 
act of Congress approved 29 August, 1916. 


It appears from the Navy Register that Delaney was commissioned 
a chief pay clerk from July 1, 1915, pursuant to authority contained 
in the act of March 3, 1915, 38 Stat. 942-943, after previous service as 
a paymaster’s clerk of 35 years 11 months and 15 days. He was then 
more than 56 years of age. Under World War emergency legislation 
he was appointed an assistant paymaster from July 1, 1917; attained 
the rank of temporary lieutenant (junior grade) from February 1, 
1918, and the rank of temporary lieutenant from July 1, 1918; was 
appointed, ad interim, a temporary passed assistant paymaster, with 
the rank of lieutenant, from August 1, 1920; and under the provi- 
sions of sections 4 and 5 of the act of June 4, 1920, 41 Stat. 835, 836, 
he was transferred to the regular Navy, and on April 7, 1921, at the 
age of 62 years 3 months and 13 days was commissioned a regular 
passed assistant paymaster therein, with the rank of lieutenant from 
August 3, 1920. When Passed Assistant Paymaster Delaney was 
placed upon the retired list December 25, 1922, having attained the 
age of 64 years, he had completed 43 years 5 months and 9 days of 
service, 

Under date of September 9, 1925, the present Secretary of the 
Navy addressed the Chief of the Bureau of Navigation as follows: 
Subject: Rank of Lieut. Edward F. Delaney, Supply Corps, U. 8S. N., on the 

retired list of the Navy. 

1. Returned. 

2. The department is of the view that Lieutenant Edward F. Delaney, Supply 
Corps, U. 8. N., is by law entitled to the rank of commodore on the retired list 
of the Navy from the date of his retirement, 25 December, 1922, in accordance 
with the provisions of section 1481 of the Revised Statutes. 


3. It is therefore directed that necessary action be taken to correct the rank 
of the above-named officer and that his pay be adjusted accordingly. 


Under date of September 17, 1925, the Secretary addressed the 
following letter: 


To: Commodore Edward F. Delaney, Supply Corps, U. 8. N. (ret.), 372 Broad- 
way, Newport, R. I. 
Subject: Advancement to the rank of commodore on the retired list. 
1. You will regard yourself as having been placed on the retired list with the 
rank of commodore, in accordance with the provisions of section 1481 of the 
Revised Statutes, effective on 25 December, 1922. 


Section 1481 of the Revised Statutes, which was section 11 of the 
act of March 3, 1871, 16 Stat. 537, provides: 


Officers of the Medical, Pay, and Engineer Corps, chaplains, professors of 
mathematics, and constructors, who shall have served faithfully for forty-five 
years, shall, when retired, have the relative rank of commodore; and officers of 
these several corps who have been or shall be retired at the age of sixty-two 
years, before having served for forty-five years, but who shall have served 
faithfully until retired, shall, on the completion of forty years from their entry 
into the service, have the relative rank of commodore. 
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By act of August 5, 1882, 22 Stat. 286, it was provided that “ Here- 
after there shall be no promotion or increase of pay in the retired 
list of the Navy, but the rank and pay of officers on the retired list 
shall be the same that they are when such officers shall be retired.” 
This act repealed section 1481 to the extent that it conflicts with said 
section. 32 Op. Atty. Gen. 496. The present construction in Navy 
Depariment as illustrated in this case apparently is that the last 
clause of the section as thus “ repealed ” requires that officers of the 
staff corps mentioned, retired for age after having served faithfully 
more than 40 years at date of retirement, be assigned the rank of 
commodore on the retired list. 

When section 1481 of the Revised Statutes was enacted the highest 
relative rank in any staff corps was that of captain (attained in due 
course of promotion), so that no staff officer could attain the rank of 
commodore while on the active list. It was intended to give staff 
officers of long and faithful service in commissioned grades of the 
several staff corps designated and who had reached the highest grade 
in their corps a rank on the retired list above that which they could 
attain on the active list, the assignment of such rank being merely 
an honorary distinction entitling the recipient to no additional pay. 
It was not intended to require the assignment of the rank of com- 
modore to a staff officer who had not attained to the rank of captain 
on the active list and, prior to the act of May 13, 1908, 35 Stat. 128, 
the officer was entitled to no additional pay on the retired list by 
reason of the honorary rank so assigned him. 

It is inconceivable that a paymaster’s clerk, whose appointment in 
the regular Navy as a commissioned officer was with the rank of lieu- 
tenant under the act of June 4, 1920 (authorizing the appointment in 
the lower grades of the regular Navy of a limited number of tem 
porary and reserve oflicers who had had and as a reward for World 
War service), should receive, in addition, an advance in rank and pay 
on the retired list from that of lieutenant to commodore without 
having passed through the intermediate grades, particularly in view 
of the fact that the uniform reward conferred upon officers of dis- 
tinguished service has been promotion for the purposes of pay into the 
next grade above that in which the officer served before retirement. 
Section 11, act March 3, 1899, 30 Stat. 1007; act June 29, 1906, 3: 
Stat. 554; sec. 30, act March 4, 1925, 43 Stat. 1279; 22 Op. Atty. Gen. 
433: 26 id. 57, 60; and Gibson vy. United States, 194 U.S. 182. 

Moreover, on September 9, 1925, when the Secretary of the Navy 
directed the Chiet of the Bureau of Navigation to advance Lieu- 
tenant Delaney on the retired list to the rank of commodore section 
1481 of the Revised Statutes had been amended by the act of March 
4, 1925, 48 Stat. 1271, as follows: 
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Suc. 5. That hereafter no person shall be retired with the rank of commodore, 
under the provisions of section 1481 of the Revised Statutes, unless he has 
attained at the time of retirement the rank of captain in the Navy. 

This provision is merely declaratory and was enacted upon the 
recommendation of the Navy Department to remove all doubts with 
respect to the rights of those officers transferred to the regular Navy, 
as was Lieutenant Delaney, in the rank of lieutenant or below under 
the act of June 4, 1920. 

In view of 17 Op. Atty. Gen. 60 the authority of the Secretary 
of the Navy to advance Lieutenant Delaney, even had his retire- 
ment been otherwise legal, to the rank of commodore on the retired 
list after the amendment of section 1481 by the act of March 4, 1925, 
is open to question. But independently of these considerations a 
question arises as to the legality of the retirement of Lieutenant 
Delaney. 

Section 1443 of the Revised Statutes, which was section 21 of the 
act of August 3, 1861, 12 Stat. 290, provides: 

When any officer of the Navy has been forty years in the service of the 
United States, he may be retired from active service by the President upon his 
own application. 

Section 1444 of the Revised Statutes (sec. 1, act of December 21, 
1861, 12 Stat. 329; sec. 8, act July 16, 1862, 12 Stat. 584; sec. 1, act 
June 25, 1864, 13 Stat. 183; sec. 3, act December 21, 1864, 13 Stat. 
420; and act March 3, 1873, 17 Stat. 556) provides: 

When any officer below the rank of vice admiral is sixty-two years old, he 
shall, except in the case provided in the next section, be retired by the Presi- 
dent from active service. 

Section 1 of the act of June 25, 1864, had provided that section 
1 of the act of December 21, 1861, “shall not be so construed as to 
retire any officer under the age of 62 years, and whose name shall 
not have been borne upon the Navy register for a period of 45 
years after he had arrived at the age of 16 years.” This pro- 
hibition seems not to have been carried into the Revised Statutes, 
and the uniform administrative practice seems to have been to 
place all officers “except in the case provided in the next section,” 
on the retired list when they reached the age of 62 years. But see 
11 Op. Atty. Gen, 144. In this connection it is to be noted that 
Lieutenant Delaney’s name has been borne on the Navy register 
only since July 1, 1915. 

The “ next section ” which is section 1445 of the Revised Statutes 
(sec. 6, act July 15, 1870) provides: 

The two preceding sections shall not apply to any lieutenant commander, 
Heutenant, master, ensign, midshipman, passed assistant surgeon, passed assist- 
ant paymuaster, first assistant engineer, assistant surgeon, assistant paymaster, 


or second assistant engineer; and such officers shall not be placed upon the 
retired list, except on account of physical or mental disability. 
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This is a prohibition against placing passed assistant paymasters 
upon the retired list for age or length of service. Therefore, unless 
this section has been repealed the retirement of Lieutenant Delaney 
at the age of 64, in any rank, was illegal. 

The act of August 29, 1916, 39 Stat. 579, after providing for the 
retirement of captains, commanders, and lieutenant commanders 
who become ineligible for promotion on account of age, provided 
as follows: 
Except as herein otherwise provided, hereafter the age for retirement of 
all officers of the Navy shall be sixty-four years instead of sixty-two years 
as now prescribed by law. 

It seems obvious this provision was merely an amendment to 
section 1444 of the Revised Statutes and required the continuance 
on the active list for two years longer of those officers who would 
otherwise have been retired at the age of 62. The hearings on the 
act of August 29, 1916, indicate that was the object intended and 
it has been so regarded in the arrangement of the Statutes at Large 
(marginal notation) ; the Compiled Statutes; Barnes’ Federal Code, 
H. R. 12 (In the Senate of the United States, January 15, 1924); 
Laws Relating to the Navy, Annotated, 1922, and other similar 
compilations. 

It appears that in 1920 the Navy Department addressed recom- 
mendations to the chairman of the House of Representatives Revi- 
sion of Laws Committee, wherein it was suggested that though the 
matter was not free from doubt the view of the department was 
that the provision last quoted from the act of August 29, 1916, 
effected a repeal of section 1445 of the Revised Statutes. 

Such a construction seems to ignore fundamental rules of statu- 
tory construction in that it (1) recognizes a repeal by implication, 
of a special act applying specifically to officers of a certain class, 
by a general act, (2) gives an extreme application to the word “ all ” 
in the act of August 29, 1916, and regards that word to be so much 
more comprehensive than the word “any” used in sections 1443 
and 1444 of the Revised Statutes as to be free from the limitation 
imposed by section 1445, and (3) attributes no meaning whatever 
to the words “ instead of sixty-two years as now prescribed by law.” 
See in this connection Potri y. Creelman Lumber Company, 199 
U. S. 487, 497; Laws Relating to the Navy, Annotated, 1922, Intro- 
duction VI, C, 2, 4, and VI, D, 8. 

If the comprehensive meaning the department has attributed to 
the word “all” in the act of August 29, 1916, be accepted it would 
seem section 1443 of the Revised Statutes providing for voluntary 
retirement after 40 years and the provision in the act of May 13, 
1908, 35 Stat. 128, authorizing voluntary retirements, in the discre- 
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tion of the President, after 30 years’ service, might with equal 
reason be regarded as repealed. 

That the Congress never intended and has not recognized a repeal 
of section 1445 by the act of August 29, 1916, is evident from the 
act of July 1, 1918, 40 Stat. 704, 709, which, after amending the act 
of August 29, 1916, and providing for reorganization of the Naval 
Dental Corps, provided as follows 

Officers of the Naval Dental Corps shall become eligible for retirement in 
the same manner and under the same conditions as now prescribed by law for 
officers of the Naval Medical Corps, except that section fourteen hundred and 
forty-five of the Revised Statutes of the United States shall not be applicable 
to dental officers, and they shall not be entitled to rank above lieutenant com- 
mander on the retired list, or to retired pay above that of captain. 

A substantially similar question of statutory construction was 
before the Supreme Court of the United States in the case of United 
States v. Noce, decided June 8, 1925, 268 U. S. 613, 45 S. C. R. 610. 
The Court of Claims had held, 58 Ct. Cls. 688, that the proviso in 
section 11 of the act of May 18, 1920, 41 Stat. 601, to the effect that 
thereafter longevity pay for officers in the Army, Navy, Marine 
Corps, Coast Guard, Public Health Service, and Coast and Geodetic 
Survey “shall be based on the total of all service in any or all of 
said services” by necessary implication repealed the provisos con- 
tained in the Army appropriation act of August 24, 1912, sec. 6, 37 
Stat. 569, 594, and the naval appropriation act of March 4, 1913, 37 


Stat. 891, prohibiting the counting of time spent in Military or Naval 
Academy in computing length of service as a basis for longevity pay. 
In reversing this judgment of the Court of Claims the Supreme 
Court used the following language: 


* * * ‘This, it seems to us, is a strained method of first finding an incon- 
sistency, by no means clear, if it exists at all, and then erecting it into an 
implied repeal. Implied repeals are not favored. * * * 

This language applies with equal force to the present case; there 
can be no doubt that section 1445 is in full force and effect in so far 
as it relates to passed assistant paymasters. 

The placing of Passed Assistant Paymaster Delaney upon the 
retired list “except on account of physical or mental disability ” 
was, therefore, contrary to law. 

For that and the other reasons hereinbefore stated it must be 
held he is not entitled to the pay of a commodore on the retired list, or 
the difference between that rate of pay and the retired pay of a 
lieutenant, which he has received. 

However, he having acquiesced in his illegal retirement, and 
another officer having been promoted to and confirmed by the Senate 
in the supposed vacancy thus created on the active list, no question 
will be raised at this time concerning Passed Assistant Paymaster 
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Delaney’s right to receive the retired pay of a lieutenant which is the 
rate to which he would have been entitled had he been legally retired 
on account of physical or mental disability. It is incumbent on the 
department, however, to recommend to Congress the enactment of 
legislation that will legalize the status of Delaney (and possibly 
others similarly situated) on the retired list. 


(A-15545) 


ADVERTISING, ACCEPTANCE OF OTHER THAN LOWEST BID— 
INEXPERIENCE OF LOWEST BIDDER 


Section 3709, Revised Statutes, requires the acceptance of bids most advan- 
tageous to the United States, and a bid obligating the Government to pay 
more than twice the amount of the lowest bid for the installation of a new 
water supply at a post office may not be accepted on the ground that the 
lowest bidder happened not to be engaged in the line of work udvertised for. 


Comptroller General McCarl to the Secretary of the Treasury, September 24, 
1926: 


There has been received your letter of August 28, 1926, requesting 
review of settlement C—42327-T, dated July 28, 1926, wherein credit 
was disallowed for the sum of $215.45 paid on voucher 57 of the 
July, 1925, account of J. L. Summers, disbursing clerk for the Treas- 
ury Department, representing the difference between the amount 
paid to Steele & Torrance Co., Batavia, N. Y., for installing and 
connecting water service from the city water mains, and the amount 
for which C. H. Sage, by his proposal dated September 26, 1924, 
agreed to furnish the service. 

It appears that on September 12, 1924, sealed proposals were 
requested for installing a new water supply at the United States 
Post Office Building at Batavia, N. Y., from the city water mains in 
accordance with certain drawings and specifications, and in response 
to this request two proposals were received, one from Steele & Tor- 
rance Co. and the other from C. H. Sage. The former offered to 
furnish the service specified in the proposal for $415 and the latter 
for $199.55. The contract was awarded to Steele & Torrance Co., 
notwithstanding it was the higher bidder, and the reasons stated for 
this action may be summarized as follows: 

(1) That the lower bidder, who at the time was engaged in buying 
hay, was not a licensed plumber; was said by the custodian never to 
have been engaged in the line of work required; and that the custo- 
dian “ very much doubted ” his capability of performing the. work. 

(2) That the work required was of a highly technical character 
and involved considerable responsibility and that the amount of 
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the proposal of the lower bidder showed beyond doubt that he did 
not understand the nature or the extent of the work. 

(3) That on account of the unserviceable condition of the well 
on the premises which constituted the supply of water, and of the 
lateness of the season, relief should be expedited. 

(4) That the competency of bidders is for determination by the 
administrative rather than the accounting officers. 

The purpose of the statutes requiring competition is primarily 
to give the United States the advantage of the lowest available 
price for the material or service desired, and presupposes the accept- 
ance of the lowest bid conforming to the stipulated conditions, hence 
a higher bid may not properly be accepted and higher cost be thus 
paid unless the reasons for the rejection of a lower bid are of such 
material character as to fully warrant such action and support the 
higher amount to be paid. Competitive bidders, as well as the public 
in general, are concerned in the acceptance of the lowest bid, and 
if it appears that the rejection is upon insufficient facts there arises 
a proper question for the consideration of this office of the adminis- 
trative action in accepting the higher bid. 5 Comp. Gen. 330. 

The reasons given for the award to the higher bidder are not 
suflicient to warrant the action taken, The requirements governing 
the services to be furnished were clearly specified, providing that 
the manner of making the connection to the street main, the kind 
of pipe used, and the method of laying it should be in accordance 
with the regulations of the city and water department, the request 
for proposals not stipulating that bids from licensed plumbers only 
would be considered. It must, therefore, be assumed that in pro- 
posing to perform the service “in accordance with specifications 
and drawing,” Mr. Sage was prepared to secure the specified mate- 
rial and to engage the services of workmen capable of performing 
the work so as to meet the requirements of the city regulations. 
The fact that he was engaged in buying hay was not of itself a 
disqualification for the job he proposed to execute, and if the amount 
of his bid was so low that the services could be furnished only at a 
loss to him that was a matter with which the United States was not 
concerned. A-12939, May 7, 1926. 

With respect to the urgency of the matter, represented as another 
of the considerations influencing the acceptance of the higher bid, it 
is noted that the matter of time was not mentioned in the request for 
proposals nor in the acceptance of the proposal of Steele & Torrance 
Co., and it has not been shown that Mr. Sage could not have exe- 
cuted the service as promptly as did the accepted bidder. It is 
also noted that although the request for proposals was dated Septem- 
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ber 12, 1924, the award was not made until December 22, 1924, and 
the services not completed until May 21, 1925. Furthermore, an 
unexplained feature of the transaction is that although the time limit 
for receiving proposals was fixed as 3 p. m., September 27, 1924, 
the accepted proposal of Steele & Torrance Co. is dated October 22, 
1924. See the decision of the English House of Lords in Rea v. 
Roberts (1925), A. C. 578, 816, upholding the authority of an auditor 
to review and disallow payments made by administrative officers 
under a statute which permitted said officers to make payments as 
they “may think fit.” It was there contended, as here, that the 
matter was one of administrative discretion, and the court said, 
among other things, that if such was the law: 


* * * the auditor could not examine at all into prices paid for the goods 
purchased. Extravagant expenditure on permitted objects would receive 
an absolute charter of immunity, and a statutory body, strictly tied up in 
one dimension, would be free to move to infinity in another. * * * The 
purpose, however, of the whole audit is to insure wise and prudent adminis- 
tration and to recover for the council's funds money that should not have 
been taken out of them. * * * His mission is to inquire if there is any 
excess over what is reasonable. I do not find any words limiting his functions 
merely to the case of bad faith, or obliging him to leave the rate payers 
unprotected from the effects on their pockets of honest stupidity or impractical 
idealism. 


The settlement must be, and is, sustained. 


(A-15746) 


VEHICLES—USE OF OWN—POSTAL SERVICE 


There is no legal objection to adoption for the Postal Service of a travel 
regulation providing for the use of officers’ and employees’ privately 
owned conveyances as a means of accomplishing specific travel necessary 
in the performance of official duty away from official headquarters or 
duty station, identical or similar to that contained in section 12 of the 
Standardized Government Travel Regulations approved by the Presi- 
dent August 11, 1926, effective October 1, 1926, wherein reimbursement 
is authorized for operating expenses, such as gasoline, oil, garage rent, 
feed and stabling of horses, and bridge, ferry, and other tolls, not in 
excess of locally prevailing rates nor of the cost of transportation by 
public conveyance. 


Comptroller General McCarl to the Postmaster General, September 24, 1926: 


Consideration has been given to your letter of September 16, 1926, 
as follows: 


In the Standardized Government Travel Regulations, approved by the Presi- 
dent on August 11, 1926, and to become effective October 1, 1926, there is 
included the following paragraph : 

12. Use of own conveyance or that of family of himself or of another 
employee: Unless otherwise provided by law, when an employee traveling on 
official business is authorized to use his own conveyance, he will be entitled to 
reimbursement for transportation on the basis of its actual operating expense 
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(such as gasoline, oil, garage rent, feed and stabling of horses, and bridge, ferry, 
and other tolls) not in excess of locally prevailing rates, nor of the cost of 
transportation by public conveyance. A commuted expense rate will not be 
allowed, nor charges for repairs, depreciation, replacements, grease, alcohol, 
flushing crankcases, towage, and like speculative expenses, use of own convey- 
ance (other than actual expense of as above authorized), or for hire of that 
of another employee or member of the family of himself or another employee. 
(See par. 105-e.) 

The standardized travel regulations cited above cover the travel expenses 
of officers and employees of all executive departments and independent estab- 
lishments, including their field services, but the Postal Service is specifically 
excepted. Travel regulations similar to those approved by the President have 
been prepared for the Postal Service and the question of including therein the 
above-quoted section 12 is now under consideration. 

It has been suggested that such provision can not legally be included in the 
travel regulations for the Postal Service on account of prohibitions contained 
in the legislative, executive, and judicial act of July 16, 1914, section 5, 38 Stat. 
508. It appears that the restrictions provided in the law just cited may apply 
only to the executive departments and offices in the District of Columbia and 
not to the field services. 


I have to request your decision as to whether the above-quoted section 12 
may legally be included in the travel regulations governing the Postal Service 
and will very much appreciate early action on this request. 


Section 5 of the act of July 16, 1914, 38 Stat. 508, contains the 
general prohibition against the use of appropriated funds for pur- 
chase, maintenance, repair, or operation of motor-propelled or horse- 
drawn passenger-carrying vehicles unless the same is specifically 
authorized by law. Decisions of this office have distinguished be- 
tween the use of a privately owned conveyance for official business 
at the official headquarters or duty station of an officer or employee 
and the use of a privately owned conveyance for official travel away 
from the official headquarters or duty station of an officer or em- 
ployee. The former is within the prohibition of the 1914 statute as 
being tantamaunt to the maintenance or operation of a passenger- 
carrying vehicle, but the latter is not within the prohibition, for 
the reason that the travel is considered as in lieu of travel by com- 
mon carrier or other public conveyance authorized by law, reim- 
bursement for authorized items of operating expenses being limited 
to not in excess of what it would have cost the Government had the 
travel been performed by common carrier or other public conveyance. 
4 Comp. Gen. 836; 5 id. 183. 

There is primarily for consideration, therefore, whether the use 
of a privately owned conveyance is for general official use in and 
about the duty station of an officer or employee, or whether the use 
is for performing specific trips of authorized travel on official busi- 
ness away from headquarters or duty station. 

If the former, the prohibition contained in the 1914 statute attaches 
unless specifically authorized by law. As an instance where the 
prohibition has been considered as applicable in the Postal Service 
at official headquarters or duty station, see 5 Comp. Gen. 980. As 
instances where statutes have specifically authorized the use of 
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appropriations for operation of private conveyances, see 2 Comp. 
Gen. 329; id. 339. 

If the latter, the appropriation available for traveling expenses 
may be used to reimburse the officers or employees for authorized 
items of operating expenses of their privately-owned automobiles or 
other conveyances only as a means of accomplishing specific travel 
necessary in performing official duty away from headquarters or 
duty station. It is on this latter basis only that the quoted para- 
graph from the Standardized Government Travel Regulations may 
be applied. And on such basis the provisions of the act of July 
16, 1914, supra, would not preclude adoption of the same or similar 
regulations for the Postal Service. Accordingly there would appear 
to be no legal objection to the adoption of the quoted regulation 
for the Postal Service. 


(A-15596) 


OFFICERS AND EMPLOYEES—EXPENSES OF SUIT INSTITUTED 
AGAINST AN OFFICER IN HIS OFFICIAL CAPACITY 


In view of the provision in the act of May 28, 1924, 48 Stat. 221, for expenses 
“in courts other than Federal courts,” the expenses for premium on 
removal bond and fee for removal application incurred in an endeavor to 
have a case, involving a suit instituted against a United States forest super- 
visor in his official capacity in a State court, removed to a Federal court 
are payable from the appropriation “ Miscellaneous expenses, United States 
courts, 1925,’ when approved by the Attorney General without special 
taxation under section 846, Revised Statutes. 5 Comp. Gen. 951, distin- 
guished. 

Decision by Comptroller General McCarl, September 25, 1926: 

Review has been requested of settlement No. 0104021 of July 19, 
1926, disallowing the claim of George H. Cecil, forest supervisor, 
Department of Agriculture, in the amount of $12 for reimbursement 
of expenses incurred by him for premium on removal bond and fee 
for removal application in connection with the defense of an action in 
ejectment against him in a State court on account of his occupancy, 
in his official capacity as a representative of the Federal Government, 
of a certain tract of land in Los Angeles County, Calif., during the 
year 1925. 

The claim has been approved by the Attorney General for payment 
under the appropriation “ Miscellaneous expenses, United States 
courts, 1925.” Said appropriation was made in the act of May 2%, 
1924, 43 Stat. 221, in the following terms: 

For such miscellaneous expenses as miy be authorized or approved by the 
Attorney General, for the United States courts and their officers, including so 
much as may be necessary in the discretion of the Attorney General for 


such expenses in the District of Alaska, and in courts other than Federal 
“wm, * * * 
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Prior to the act approved March 4, 1921, 41 Stat. 1413, making 
appropriations for the sundry civil expenses of the Government for 
the fiscal year 1922, no specific provision had been made under the 
appropriation “ Miscellaneous expenses, United States courts,” to 
pay expenses in courts other than Federal courts, and accordingly 
such expenses were payable under said appropriation only if and 
when specially taxed and approved as provided for under section 846, 
Revised Statutes. 12 Comp. Dec. 208. However, under the terms of 
the appropriation as above quoted, specifically providing for expenses 
“in courts other than Federal courts,” such special taxing and 
approval are not a prerequisite to the payment of such expenses. 

With respect to the merits of the claim, it appears that the action 
against Mr. Cecil was brought in a State court by a person claiming 
title to the land which Mr. Cecil was occupying in his official capacity 
as forest supervisor, Department of Agriculture; that his defense 
was conducted by the United States district attorney; and that the 
expenses here involved were necessarily incurred in an endeavor to 
have the case removed to a Federal court. 

It is well established that where an officer of the United States is 
sued because of some official act done in the discharge of an official 
duty the expense of defending the suit should be borne by the United 
States. See 12 Comp. Dec. 191, 208; 17 id. 570. 

Expenses incurred in the defense of a suit under direction of a 
United States district attorney, as in the case here presented, are dis- 
tinguishable from costs assessed against an officer under final judg- 
ment of a State court as in the case decided in 5 Comp. Gen. 951. 

Upon review there is certified due claimant the sum of $12, pay- 
ment of which will be made in due course. 


(A-15581) 
LEASES—PAINTING 


The interior painting of premises leased by the United States is a repair ordi- 
narily to be made at the expense of the lessor, but when necessary on 
account of cond.t:ons peculiar to the service and can not be required of the 
lessor under the terms of the lease, or by reason of the local laws, the 
expenditure may properly be made under the appropriation available for 
the rent of the building. 


Comptroller General McCarl to the Secretary of State, September 27, 1926: 
I have your letter of September 1, 1926, requesting decision of a 
question presented as follows: 


The department refers to your decision (A-11788) treating of improvements 
to rented premises wherein it is held that Government funds can not be use? 
to make improvements to private property held under lease in the absence of a 
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specific provision in the lease obligating the Government to make such improve- 
ments as a part of the rental consideration. The department would appreciate 
an expression of your views as to whether the interior painting of rented 
premises is included in the above-mentioned opinion as not chargeable against 
Government funds. 

Occasions frequently arise where the painting of consular premises is essen- 
tial for the well-being of the employees and would greatly enhance the prestige 
of the office and where there exists in the lease no specific provision imposing 
such work on the lessee as a part of the rental consideration. In such cases 
where it is not possible to get the owners to do the painting it has always 
heretofore been considered by the department that it might properly be done by 
the Government, it being considered more in the nature of cleaning than of 
repairs. The department requests your opinion on this point for its guidance 
in dealing with cases which are numerous ‘and which very often involve the 
important question of prestige of the office concerned. 

Painting premises, interior or exterior, is ordinarily to be classed 
a repair. It is well established that permanent improvements or 
repairs to property rented or leased by the United States may not be 
made generally at the expense of the United States. 2 Comp. Gen. 
606; 5 zd. 366. It is also well established that a provision in a lease 
for the return of the property in like good condition as when re- 
ceived, reasonable wear and tear excepted, does not require the 
painting of the premises at the expense of the Government when 
the necessity therefor is caused by reasonable wear and tear resulting 
from the use of the property for the purpose for which leased. 1 
Comp. Gen. 723; 5 id. 522. Where, however, the interior painting 
of leased premises is necessary from conditions peculiar to the Gov- 
ernment and not as a need of the premises in the repair sense, and 
thus can not be required of the lessor under the terms of the lease, or 
by reason of any local laws, it raises a question in the particular 
case of whether the painting is a need of the Government and the 
cost thereof be charged to the approprietion available for the pay- 
ment of the rent. See 3 Comp. Gen. 108; id 864; AD 7384, January 
16, 1923, to the Director of the United States Veterans’ Bureau. To 
authorize such expenditures there must be an affirmative showing as 
to the benefits to accrue to the Government therefrom, or the neces- 
sity therefor from the Government’s standpoint, as distinguished 
from the mere comfort, convenience, or desires of the occupants of the 
leased premises. In this connection see decision of July 23, 1919, to 
the disbursing officer of the United States Shipping Board. 

The facts and conditions set forth in your submission would be 
accepted to authorize the painting at the expense of the United 
States. 
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(A-15659) 
DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN 


Where the services of an employee of the Geological Survey, Department of 
the Interior, are loaned to assist a United States district attorney in an 
investigation of a case and to testify as an expert witness relative thereto, 
there is no authority for reimbursing the salary appropriation of the 
Geological Survey from any appropriation under the control of the 
Department of Justice, since it does not appear that any additional burden 
is incurred by the Geological Survey salary appropriation as a result of 
such arrangement. 


Comptroller General McCarl to the Attorney General, September 28, 1926: 

I have your letter of September 10, 1926 (J DH 36-12-49), request- 
ing decision whether the appropriation “ Miscellaneous expenses, 
United States courts,” or any other appropriation under the control 
of the Department of Justice, may properly be used to reimburse the 
Department of the Interior for the salary of Mr. F. C. Schrader, an 
employee of the Geological Survey, during the period that his 
services are loaned to the Department of Justice. 

It appears that Mr. Schrader has been assigned to assist the 
United States attorney for the southern district of California in an 
investigation of certain mining properties owned by the Idaho 
Hydraulic Corporation and to testify as an expert witness relative 
thereto at the time of trial. 

The general rule in cases where one establishment of the Govern- 
ment lends the services of an employee to another is that the pay- 
ment by the establishment receiving the benefit of the services covers 
only the expenses incurred by the employee during the period of time 
he is engaged in the work of the borrowing establishment, the salary 
of such employee remaining a charge against the appropriation or 
fund of the establishment lending the services. See 5 Comp. Gen. 
1036. There appears to be nothing in the circumstances connected 
with the instant case to warrant excepting it from the general rule. 

The instant case is to be distinguished from the cases decided in 
23 Comp. Dec. 242 and 3 Comp. Gen. 974, in that in the instant 
case it does not appear that any additional burden will be incurred 
by the salary appropriation of the Geological Survey because of the 
loaning of Mr. Schrader’s services. On the contrary, it would seem 
that a reimbursement would operate to augment the salary appro- 
priation of the Geological Survey. It is assumed that Mr. Schrader’s 
services can be spared or they would not have been loaned. 

Accordingly, you are advised that no appropriation under the 
control of the Department of Justice may properly be used to reim- 
burse the Department of the Interior for Mr. Schrader’s salary dur- 
ing the period that his services are loaned to the Department of 
Justice. 
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(A- 15347) 


BURIAL EXPENSES—VETERANS’ BUREAU BENEFICIARIES DYING 
IN NAVAL HOSPITALS 


Where funds are transferred from the Veterans’ Bureau to the Navy Depart- 
ment pursuant to a provision in the act of March 3, 1925, 43 Stat. 1211, the 
limitation of $100, contained in the act of March 4, 1925, 45 Stat. 1305, for 
burial expenses of veterans of any war dying after discharge or resigua 
tion from the service is applicable to a veteran who died while under treat- 
ment in a naval hospital and may not be increased by contract made by the 
Navy Department. 


Decision by Comptroller General McCarl, September 29, 1926: 

Lieut. Commander William Gower (S. C.), United States Navy, has 
requested review of settlement No. M-20580-N, dated June 26, 1926, 
wherein was disallowed credit for the sum of $68, being a part of 
the amount paid to Charles H. Faunce on public bills Nos. 1663 and 
1664, dated September 19, 1925, for burial and funeral expenses of 
Leonard Wolcott and Harlen L. Swetser, patients of the Veterans’ 
Bureau, under navy yard contract No. 75, dated July 1, 1925. 

Pursuant to the terms of said contract and certain proposals and 
specifications which were made a part thereof, Charles H. Faunce 
agreed to furnish supplies and services necessary to the care, prepa 
ration, and burial of the remains of Veterans’ Bureau patients dying 
while under treatment at the naval hospital, Chelsea, Mass., during 
the period July 1, 1925, to June 30, 1926, as follows: 


Preparation of body, including bi i shr $20. 00 
Casket L : : pies 50. 00 


| 
Separate graves, Gle nwood Cemetery 
Marker 


Amounting to $109. 00 


The payments here in question included each of the above items 
and in addition thereto a charge of $25 (not provided for in the con- 
tract) for transportation of the remains to the cemetery, making a 
total of $134 each for the said burials. 

With respect to transportation of remains, the contract contains 


the following provisions: 
Total 
6. For delivery of remains to a shipping point in contractor's ambu- 
lance of other closed conveyance $5. 00 
7. For delivery of remains to a shipping point in contractor's ambu- 
lance of other closed conveyance, with addition of hearse and one 
7-passenger vehicle ; 25. 00 


9. For delivery of remains to family residence, chapel, or to family 
undertaker within the limits of Boston, Chelsea, Everett, Malden, 
Revere, East Boston, Mattapen, and Winthrop, in the State of 
I a rice ebiiebeibtaeieipmnioledeminieniaita 5. 00 
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10. (a) Transportation of body in hearse, undertaker’s ambulance, or 
other closed conveyance, necessary for its delivery to express 
company or other designated common carrier and its shipment 
as directed by the proper officer of the naval hospital; No CHARGE 
TO BE PAID FOR SHIPMENT OF THE BODY BY A COMMON CARRIER, said 
shipment to be made on Government bill of lading..___._-_________ $5.00 

(bo) For additional service under above item, consisting of one 
7-passenger vehicle 10. 00 

It will be noted that each of these items relates to a case in which 
the contractor does not effect the burial. It must be assumed that 
in cases in which the only transportation involved is the trans- 
portation of the remains from the hospital to the local cemetery, 
no separate charge therefor was contemplated or is authorized. 
Furthermore, section 201 (1) of the World War veterans’ act of 

9 

June 7, 1924, as amended by section 7 of the act of March 4, 1925, 

43 Stat. 1305, contains the following provisions: 

* * * Where a veteran of any war * * * dies after discharge or 
resignation from the service * * * the United States Veterans’ Bureau 
shall pay the following sums: * * * for burial and funeral expenses and 
the transportation of the body (including preparation of the body) to the 
place of burial, a sum not exceeding $100 * * * Provided further, That 
where such person, while receiving from the bureau medical, surgical, or 
hospital treatment or vocational training, dies away from home and at the 
place to which he was ordered by the bureau, or while traveling under orders 
of the bureau, the above benefits shall be payable in all cases, and in addition 
thereto, the actual and necessary cost of the transportation of the body of 
the person (including preparation of the body) to the place of burial, within 
the continental limits of the United States, its Territories or possessions, and 
including also, in the discretion of the director, the actual and necessary cost 
of transportation of an attendant: * * * 

This statute clearly limits the amount authorized to be paid in such 

a case as the ones here under consideration “ for burial and funeral 

expenses and the transportation of the body (including preparation 

of the body) to the place of burial ” to “a sum not exceeding $100.” 

It is only in cases in which the authorized burial is to be other 

than at or near the place of death that payment of the cost of 

necessary transportation in addition to the $100 is authorized. 

The payments here in question were made from funds transferred 
from the Veterans’ Bureau appropriation to the Navy Department 
pursuant to a provision in the act of March 3, 1925, 48 Stat. 1211. 

Upon review, the settlement must be ‘and is sustained. See 
decision of April 29, 1926, A-132382. 

66344°—27——-16 
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DEPARTMENTS AND ESTABLISHMENTS—REIMBURSEMENT OF 
APPROPRIATIONS BETWEEN SERVICES 


Since the appropriation “General expenses, Marine Corps” provides specifi- 
cally for fuel, heat, light, and power, it is properly chargeable with the 
cost of such items furnished enlisted men of the Medical Corps of the 
Navy detailed at the Marine Corps Base, Quantico, Va., for duty in con- 
nection with the general health of the Marine Corps personnel and who 
occupy quarters at said place, and there is no authority for reimbursing 
said appropriation from an appropriation of the Navy for the cost of 
such items furnished said Navy personnel. 


Comptroller General McCarl to the Secretary of the Navy, September 29, 1926: 

I have your letter of September 1, 1926, asking the proper appro- 
priation chargeable with the cost of fuel, electrical current, etc., 
furnished to enlisted men of the Hospital Corps of the Navy occupy- 
ing quarters at the Marine Corps Base, Quantico, Va. 

It appears that the enlisted men are detailed at the Marine Corps 
base for duty in connection with the care of casualties and the gen- 
eral health of the Marine Corps personnel. They are furnished 
quarters and subsistence in kind by the Marine Corps, the cost of 
subsistence being paid for in the first instance from the appropria- 
tion “ General expenses, Marine Corps” which is subsequently reim- 
bursed from the appropriation “ Provisions, Navy, Bureau of Sup- 
plies and Accounts,” which is specifically available for “ quarters 
and subsistence of men on detached duty.” 

The appropriation “ General expenses, Marine Corps” provides: 

For every expenditure requisite for, and incident to, the authorized work 
of the Marine Corps, other than as appropriated for under the headings of 
pay and salaries, as follows: 

* * * * * * * * 

For fuel, heat, light, and power, * * *, 

The quarters furnished are public quarters, the heating and light- 
ing of which is appropriated for as such. There does not seem to 
be any other appropriation under the Navy which is specifically 
available for the payment of such items as are herein considered. 
The occupation of quarters by the hospital corps does not apparently 
involve heating and lighting separately from the heating and light- 
ing of the building generally, for which there is a specific appro- 
priation. 

Accordingly, you are advised that the appropriation “ General 
expenses, Marine Corps” may not be reimbursed the cost of fuel, 
electric current, etc., furnished to enlisted men of the Hospital Corps 
of the Navy occupying public quarters at the Marine Corps base, 
Quantico, Va. See decision to you dated December 19, 1925, 
A-11435. 
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(A-15682) 
COURTS-MARTIAL—FORFEITURE OF NAVY PAY 


A summary court-martial sentence imposing a forfeiture of pay upon an 
enlisted man of the Navy operates upon the pay earned during the enlist- 
ment and if an extension of an enlistment becomes effective within the 
period of said court-martial forfeiture the sentence is not thereby remitted. 


Decision by Comptroller General McCarl, September 29, 1926: 

Michael Medgie, fireman, second class, United States Navy, applied 
August 28, 1926, for review of settlement No. 0119370, dated April 
19, 1926, wherein was disallowed his claim for the sum of deductions 
made in his pay account for the period subsequent to October 27, 
1925, pursuant to sentence of a summary court-martial approved 
October 1, 1925. 

Under dete of December 21, 1925, the Chief of the Bureau of 
Navigation reported concerning Medgie as follows: 


Enlisted Discharged 





Date | Ship t | Ship Medal 
| 


ae Ss ! - 


5 Jan. 1920 | N. R.S., Scranton, Pa.; R. 
S., Phila., Pa. 
28 Oct. 1921 | Ohio 


Extended enlistment for the period of two Cd years from the date of its 
expiration on 27 Oct. 1925, namely, until 27 Oct. 192 


Rec. Barracks 
Hampton Rds., Va 


* The above-named man received an honorable discharge 27 October, 1921. 

He was tried by summary court-martial 80 September, 1925, and sentenced to 
solitary confinement on bread and water for 30 days, with full rations every 3rd 
day, and to lose $29.70 per month of his pay for a period of six (6) months, 
total loss of pay amounting to $178.20 approved by commanding officer 10—1-25, 
but that part of the sentence which relates to solitary confinement is remitted on 
condition that he maintain a record satisfactory to his commanding officer 
during a period of six (6) months, otherwise the original sentence to be carried 
out. App. by I. 8. in C. as mitigated 10-1-25. 


With respect to his claim Medgie states: 


On October 1, 1925, I received a 8S. C. M. to lose pay amounting to $178.20; my 
enlistment expired October 27, 1925; I was checked on 8S. C. M. Oct. 1, 1925, to 
27 October, 1925, amounting to $26.73; I am now being checked the balance of 
the S. C. M. (151.47) after my agreement to extend my enlistment * * *. 

It appears that I have a case similar to the case cited in court-martial order 
No. 2, dated 28 February, 1925, under heading “ Sentence: Mitigation of on 
account of expiration of enlistment.” It will be noted that the execution of my 
sentence took effect on the date of approval of the immediate superior in com- 
mand, which was 1 October, 1925, and the sentence, as approved * * * ex- 
tended beyond the expiration of my enlistment. 

es . . * . 
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I therefore respectfully request a decision to determine whether or not I am 
entitled to the pay, amounting to $148.50, which was checked against my 
account after my enlistment (in which I was tried by summary court-martial) 


had expired. 

It appears from an examination of claimant’s pay account that 
under sentence of a deck court-martial approved June 11, 1923, a 
forfeiture was imposed of $36 in pay, remitted subject to the con- 
ditions specified in article 1877 N. R. 1920, and that under sentence 
of a summary court-martial approved September 12, 1925, a for- 
feiture of pay at $29 per month, for two months, was imposed, total 
$58, of which but $45.44 was deducted prior to the date upon which 
his extension of enlistment became effective, the balance, $12.56, hav- 
ing been deducted from pay which accrued under the extension, as 
has also the entire forfeiture imposed by the summary court-martial 
sentence approved October 1, 1925. 

The pertinent portion of the case cited by claimant from Navy 
Court-Martial Order No. 2-1925 is to the effect that where by court- 
martial sentence a forfeiture of pay is imposed to be deducted at a 
certain rate per month over a specified period of time which extends 
beyond the current period of enlistment so much of the sentence as 
involves loss of pay after the enlistment expired and the accused 
discharged can not be executed, “as he thereafter draws no pay.” To 
the same effect are 7aylor’s case, 69 MS. Comp. Dec. 109, April 6, 
1914; Fittrer’s case, 73 id. 1636, June 30, 1915; and 7'hayer’s case, 
4 Comp. Gen. 842. 

However, those cases dealt with a different state of facts than 
claimant’s record presents, for in each the contract of enlistment 
current on date court-martial sentence was approved was terminated 
by discharge, whereas the claimant’s contract of enlistment was, “ by 
his voluntary written agreement,” extended for two years from the 
date it would have otherwise expired under the act of August 22. 
1912, 37 Stat. 331, which act authorizes such extensions under “ regu- 
lations as may be prescribed by the Secretary of the Navy with the 
approval of the President * * * for a period of either one, two, 
three, or four full years from the date of expiration of the then exist- 
ing four-year term of enlistment.” 

It has been held that when an enlisted man agrees to extend his 
“then existing” term of enlistment he agrees to postpone his right 
to discharge until expiration of the period of extension; that such 
an agreement is not a contract for a new enlistment but for the 
extension or prolongation of the current or then existing contract 
of enlistment and constitutes a part thereof. 19 Comp. Dec. 384; 
id. 819; 20 id, 699; id. 805; 26 id, 138; also, that forfeiture of pay 
imposed by a summary court-martial operates on pay thereafter 
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becoming due under the current enlistment contract or prior to dis- 
charge therefrom. Taylor’s case, 69 MS. Comp. Dec. 109, 110. 
The settlement disallowing his claim must therefore be sustained. 


(A-15475) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—NAVAL 
RESERVE MEMBERS 


Under the provisions of section 212 of the World War veterans’ act, as amended 
by the act of July 2, 1926, 44 Stat. 798, there is no prohibition against pay- 
ment of disability compensation to an enrolled member of the Naval 
Reserve in receipt of retainer pay. Decision of May 10, 1923, 2 Comp. 
Gen. 743, with respect to enrolled members is no longer controlling. 

The provisions of section 212 of the World War veterans’ act, as amended by 
the act of July 2, 1926, 44 Stat. 798, prohibit payment of disability com- 
pensation to transferred members of the Fleet Naval Reserve who are 
transferred after 16 or 20 years’ service in the Navy and in receipt of 
retainer pay amounting to one-third and one-half, respectively, of the 
base pay they were receiving at the close of their last naval service, plus 
all permanent additions thereto, for the reason that such retainer pay 
is in the nature of “retirement” pay within the meaning of the World 
War veterans’ act. Decision of May 10, 1923, 2 Comp. Gen. 743, as to 
transferred members of the Fleet Naval Reserve remains in force under the 
World War veterans’ act, as amended. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 30, 1926: 


I have your letter of August 20, 1926, requesting reconsideration 
of decision dated May 10, 1923, 2 Comp. Gen. 748, holding that 
payment of disability compensation to a member of the Naval Re- 
serve Force, whether an enrolled member or a transferred member, 
in receipt of retainer pay, was prohibited by section 312 of the war 
risk insurance act of October 6, 1917, 40 Stat. 408, providing: 


That compensation under this article shall pat be paid while the person is in 
receipt of service or retirement pay. * * 


The decision in question considered two general classes of naval 
reservists based on the character of retainer pay received, such 
classes being (1) enrolled members who were paid retainer pay in 
consideration of an obligation to serve in the Navy in time of war 
or national emergency and to keep themselves constantly fit for that 
purpose, and (2) transferred members of the Fleet Naval Reserve 
who were transferred from the regular Navy with 16 or 20 years’ 
service and receiving as retainer pay one-third and one-half, respec- 
tively, of the base pay they were receiving at the close of their last 
naval service, plus all permanent additions thereto. Act of August 
29, 1916, 39 Stat. 590. In said decision retainer pay of enrolled 
members was brought within the prohibition in the war risk insur- 
ance act under the term “service” pay, and retainer pay of trans- 
ferred members of the Fleet Naval Reserve was brought within the 
prohibition in the statute under the term “ retirement” pay. 
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The decision was correct under the law then in force. Section 212 
of the World War veterans’ act, as amended by the act of July 2, 
1926, 44 Stat. 798, provides: 

* * * That compensation under this title shall not be paid while the per- 
son is in receipt of active service or retirement pay, this proviso to be effective 
as of April 6,1917. * * * 

The word “active” was first added by the World War veterans’ 
act of June 7, 1924, 43 Stat. 623, but not made retroactive by that 
statute. The act of July 2, 1926, supra, made the provision retro- 
active from April 6, 1917. Addition of the word “active” before 
the word “service” has the effect of removing the prohibition 
against payment of disability compensation to those enrolled mem- 
bers of the Naval Reserve Force under the act of August 29, 1916, 
on inactive duty whose retainer pay was termed “ service” pay in the 
former decision of this office. That decision, in so far as concerns 
such reservists, is no longer controlling. 

But no change has been made in the statute with respect to the 
prohibition against payment of disability compensation to persons 
in receipt of “retirement” pay. The retainer pay received by trans- 
ferred members of the Fleet Naval Reserve after 16 or 20 years’ 
service in the Navy under the provisions of the act of August 29, 
1916, supra, was, and still is, under the terms of the act of February 
28, 1925, 43 Stat. 1087, in the nature of reduced “retirement” pay. 
Said pay is based on length of service alone, the rates being fixed 
in relation to the rates of active-service pay at time of transfer to the 
reserve. The pay has practically all the elements of retirement pay. 
I am constrained to hold, therefore, that the prohibition has not been 
removed by the amended statute against payment of disability com- 
pensation to members of the Fleet Naval Reserve transferred after 
16 or 20 years’ service in the Navy and in receipt of one-third or one- 
half of the base pay they were receiving at the close of their last 
naval service, plus all permanent additions thereto. Decision of 
May 10, 1923, supra, in so far as concerns such transferred members 
of the Fleet Naval Reserve is affirmed. 

You quote letter from the president of the Fleet Naval Reserve 
Association relative to the case of James Gregg, who is a transferred 
member of the Fleet Naval Reserve in receipt of retainer pay at the 
rate of $67 per month. It is alleged that he has been given a rating 
of total permanent disability and awarded disability compensation 
at the rate of $100 per month, which has been denied him because 
of the provisions of section 312 of the war risk insurance act, as 
construed by the decision of this office. If the facts are as stated, 
payment of disability compensation to him would be prohibited 
under the provisions of the World War veterans’ act, as amended, 
as long as he remains a member of the Fleet Naval Reserve and in 
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receipt of retainer pay. He may not waive receipt of retainer pay as 
a member of the reserve so as to receive payment of disability com- 
pensation. 2 Comp. Gen. 744. However, if he should be discharged 
from the Fleet Naval Reserve, thus discontinuing the pay as a 
member thereof, the statutory prohibition, supra, would not apply 
to prevent payment of disability compensation under a lawful award 
from the effective date of his discharge. In this connection it may 
be noted that transferred members of the Fleet Naval Reserve may 
be discharged on their own application. Act of August 29, 1916, 39 
Stat. 591. See also section 23, act of February 28, 1925, 43 Stat. 
1087. 


(A-15735) 
CONTRACTS—NONPERSONAL SERVICES—WOOD CUTTING 


The cutting of wood at stipulated prices per cord or per thousand shakes being 
capable of performance in accordance with specifications and not dependent 
upon Government supervision, is a nonpersonal service which may prop- 
erly be made the subject of a contract, due compliance with sections 3709 
and 3744 Revised Statutes to be had. 


Comptroller General McCarl to the Secretary of the Interior, October 1, 1926: 
There has been received your letter of September 15, 1926, request- 
ing decision of a question presented as follows: 


I have just received a letter from the acting superintendent of Yosemite 
National Park requesting advice as to the legality of establishing price rates 
for certain piecework to be done in the park. He refers to & rate of $4.00 per 
cord for pine wood cut and $5.00 per cord for oak, also $7.50 per thousand for the 
cutting of shakes. Heretofore this work has been done by day labor, payment 
being made on pay rolls. It would be advantageous to the Government to pay 
for the cutting of wood on a piecework basis rather than on a daily-wage 
schedule. It is difficult to secure contracts at reasonable rates for wood or 
shakes for the reason that the cutting operations are not in one area but are 
seattered over the park from place to place, the wood being cut from dead or 
insect-infested trees or others that must be removed for road construction. 

Your advice is respectfully requested as to whether or not the superin- 
tendent of Yosemite National Park is authorized to pay for the cutting of wood 
and the making of shakes on a piecework basis, as to whether or not such 
service should be covered by contract, and whether payment should be made 
on a pay roll for personal services or vouchers for services other than personal. 


It is understood that what is desired is to contract as occasion 
demands with an outside agency for the cutting of wood at stipu- 
lated prices per cord, or per thousand shakes, in lieu of employing 
regular day laborers at specified daily wages for the performance 
of such cutting. Your request is apparently prompted because of 
doubt as to whether the services required in the cutting of wood 
fall within the category of personal services, and, therefore, are 
required to be performed by regular employees of the United States. 

In this connection it was said in decision of this office dated Sep- 
tember 4, 1926, A~15437, 6 Comp. Gen. 180, as follows: 


The established rule is that personal services as such are for performance 
by regular employees of the Government subject to proper supervision and 
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may not be performed otherwise. 5 Comp. Gen. 450, 629, 968. Nonpersonal 
services have been defined as those necessitating the furnishing of both per- 
sonal services and material or supplies. 5 Comp. Gen. 231. To this definition 
of nonpersonal services may also be added temporary services of laborers, 
mechanics, and members of a recognized trade or craft when engaged by 
contract for the performance of a particular job for which there is an available 
appropriation. 6 Comp. Dec. 314. While services of this character may, and 
should be performed by the regular employees of the Government when quali- 
fied and available, no objection will be made, when no regular employees are 
qualified or available, to contracting for such services after due compliance 
with the provisions of sections 3709 and 3744, Revised Statutes. 


Since what is desired and required in this instance can be covered 
by specifications so that the basis of payment and the determination 
as to whether the contract has been satisfactorily performed do not 
depend upon Government supervision of the execution of the work 
nor involve a consideration of the qualifications, abilities, industry, 
or effectiveness of the individuals performing the work, there would 
appear to be no reason why the matter should not be made the sub- 
ject of contract for the cutting of wood rather than a hiring of per- 
sonal services, it appearing from your submission the proposed 
procedure is more advantageous to the Government, and the ap- 
propriation for the administration, protection, and maintenance of 
the Yosemite National Park for the fiscal year 1927 being available 
for the work in question. The requirements of sections 3709 and 
8744, Revised Statutes, should, of course, be complied with in the 
making of such contracts. 

The question is answered accordingly. 










































(A-15747) 


PAY—RETIRED ENLISTED MEN—ARMY 





Retired enlisted men of the Army who served honorably as commissioned 
officers between April 6, 1917, and November 11, 1918, are entitled under 
section 8 of the act of June 6, 1924, 483 Stat. 472, to receive the pay pro- 
vided by law for retired warrant officers of equal length of service, and to 
that end may count the time so honorably served as commissioned officers 
irrespective of whether such service terminated by honorable discharge or 
by resignation from honorable service. 

Comptroller General McCarl to the Secretary of War, October 1, 1926: 

I have your letter of September 18, 1926, requesting decision 
whether, under the provisions of the act of June 6, 1924, 48 Stat. 
472, a retired enlisted man of the Army who served honorably as 
a commissioned officer of the Army of the United States at any time 
between April 6, 1917, and November 11, 1914, is entitled to receive 
the pay of a retired warrant officer of the Army of equal length of 
service, without regard to whether the commissioned service of such 
retired enlisted man was terminated by honorable discharge or by 
resignation, 
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The act of June 4, 1920, 41 Stat. 786, provided as follows: 


Retired enlisted men who have served honorably as commissioned officers 
vt the United States Army at some time between April 6, 1917, and November 
11, 1918, including those who have been placed on the retired lists during the 
World War, and who have been or may hereafter be discharged from their 
temporary commissions, shall receive the retired pay and allowances of war- 
rant officers on the retired list, as provided in this act. 


Section 8 of the act of June 6, 1924, 43 Stat. 472, provided in 
part as follows: 


That retired enlisted men of the Army heretofore or hereafter retired who 
served honorably as commissioned officers of the Army of the United States 
at some time between April 6, 1917, and November 11, 1918, shall be entitled 
to receive the pay of retired warrant officers of the Army; * * * Provided, 
That such enlisted men retired prior to July 1, 1922, shall be entitled to 
receive the pay provided by law for retired warrant officers of equal length 
of service retired prior to that date, and that any such enlisted man retired 
subsequent to June 30, 1922, shall be entitled to receive the pay provided by 
law for retired warrant officers of equal length of service retired subsequent to 
that date: Provided further, That nothing in this Act shall operate to prevent 
any person from receiving the pay and allowances of his grade, rank or rating 
on the retired list when such pay and allowances exceed this pay to which he 
would be entitled under this Act by’ virtue of his commissioned service. 


The 1920 statute expressly stipulated that there be a “ discharge” 
from the temporary commissions to entitle the enlisted men to 
retired pay and allowances of warrant officers on the retired list. 
There was justification for concluding that commissioned service 


during the World War which terminated by a resignation rather 
than by a discharge would not entitle an enlisted man to the benefits 
of that statute. 

The 1924 statute contains no stipulation or condition that the 
commissioned service during the World War must have terminated 
by “discharge.” Honorable service as a commissioned officer is the 
condition fixed by this later statute. Decision of May 22, 1926, 
A-13439, 55 MS. Comp. Gen. 927, wherein the benefit of the statute 
was denied an enlisted man whose commissioned service during the 
World War was terminated by dismissal. The statute, of course, 
contemplates the entire service as a commissioned officer, and one 
separated not under honorable conditions is not within the statute, 
although a part of his commissioned service might have been classed 
as honorable. 

You are advised, therefore, that the act of June 6, 1924, is ap- 
plicable without regard to whether the commissioned service of an 
enlisted man during the World War was terminated by honorable 
discharge or by resignation from honorable service. The question 
submitted is answered in the affirmative. 
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OSAGE INDIANS—PAYMENT DECREED BY COURT FOR SUPPORT 
OF MINOR CHILD 


The payment to a white woman, the divorced wife of a restricted Osage 
allottee, of an allowance of $500 quarterly for the support of a minor 
child as decreed by the court in the divorce proceeding may be made only 
as directed by the court and if found to be for the benefit of the allottee, 
but the supervision of the expenditure of the amount so awarded after 
payment to the mother is not vested in the superintendent of the agency 
under the act of February 27, 1925, 43 Stat. 1008. 


Comptroller General McCarl to the Secretary of the Interior, October 2, 1926: 

I have your letter of September 1, 1926, in which you request a 
decision of a question presented by the superintendent of the Osage 
Indian Agency relative to the method of payment of the sum of 
$500 quarterly awarded Mertie M. Morrell for the support of a 
minor child, by a decree of divorce obtained by her against George 
Morrell, a restricted Osage allottee. 

The superintendent of the Osage Agency in presenting the ques- 
tion in a letter to the Commissioner of Indian Affairs makes the 
following observation: 


Referring to your letter of May 25, 1926, as approved by the department on 
June 3, 1926, in the matter of the judgment obtained by Mertie M. Morrell 
against George Morrell, restricted Osage allottee No. 804, in a divorce action, 
I enclose memorandum prepared by J. M. Humphreys, tribal attorney. 

It has occurred to me that the sum of $500 per quarter provided for the 
support and maintenance of the minor child of George Morrell should be dis- 
bursed under the supervision of the superintendent of this agency, for the 
support and maintenance of the minor child, Existing instructions allow a 
reasonable sum to the parents for the support of the minor, the remainder 
of the $500 allowance to be expended under supervision. * * * It is 
believed also that this agency is charged with the duty of seeing that the 
children of restricted Osage Indians receive the benefit of allowances dis- 
bursed under the provisions of the act of February 27, 1925. The journal entry 
of judgment in this case, as modified on May 4, 1926, provides for the payment 
of $500 per quarter to Mertie M. Morrell for the support, maintenance, and 
education of her child and the child of the allottee, as follows, to wit: 

The sum of $500.00 forthwith, and the further sum of $500.00 on or before 
the following succeeding and recurring dates, to wit: The 20th day of June. 
the 20th day of September, the 20th day of December, and the 20th day of 
March, until the sum of $34,000.00 shall have been paid. 

Under the court order in this case the $500 quarterly payments for the minor 
are to be paid the mother, but she is not required to account for same; and as 
the child is now only three or four years of age, it is apparent such amount is 
not needed for the child at this time, and such payments would undoubtedly 
not be used for such purposes. 

The disbursing agent, therefore, asks that the matter be referred to the 
Comptroller General for a ruling as to whether the $500 quarterly allowance 
should be paid direct to the white parent quarterly or under supervision for the 
benefit of the child. ' 


No copy of the decree of divorce accompanies the submission, but 
the facts appear to be that George Morrell is a full-blooded Osage 
Indian, from whom his wife, Mertie M. Morrell, a white woman, 
obtained a divorce and was awarded, in addition to certain alimony, 
the sum of $500 quarterly for the support, maintenance, and educa- 
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tion of a minor child of the couple. It appears that the order of 
the court is to the effect that the sum shall be paid directly to the 
mother for the benefit of the child. The superintendent of the Osage 
Agency requests advice as to whether this sum may not be required 
to be expended under his supervision. 

It is to be observed that the quarterly allowance of $500 here 
under consideration is an amount awarded by the court and is not 
the $500 quarterly allowance authorized by the act of February 27, 
1925, 43 Stat. 1008, to be paid for purposes of maintenance and edu- 
cation of minors to a legal guardian or to the parent having actually 
personally in charge a minor member of the Osage Tribe under 
18 years of age. See decision of April 26, 1926, A-13531, 5 
Comp. Gen. 861. It may be assumed that the court, having juris- 
diction of the parties for the purpose of divorce proceedings, had 
the right and the duty to enter such order with respect to the 
support of the minor child as it seemed proper. It decreed that 
the husband should pay to the wife the sum of $500 quarterly for the 
support, maintenance, and education of the child, and a payment to 
any other person or in any other amount would not appear to satisfy 
the decree. 

Your query, however, is concerned more with the matter of con- 
trolling the expenditure of this sum after it has been paid to the 
mother. The act of February 27, 1925, 43 Stat. 1008, gives the 
superintendent of the Osage Agency the right to supervise the ex- 
penditure of funds paid to legal guardians of Osage Indians, and, 
under certain conditions therein specified, to adult members of the 
tribe not having certificates of competency. The provision of the 
statute in this respect is as follows: 

All payments to legal guardians of Osage Indians shall be expended sub- 
ject to the joint approval in writing of the court and the superintendent 
of the Osage Agency. All payments to adults not having certificates 
of competency, including amounts paid for each minor, shall, in case the 
Secretary of the Interior finds that such adults are wasting or squandering 
said income, be subject to the supervision of the superintendent of the Osage 
Agency. 

It is assumed that the mother is acting in the capacity of a natural 
rather than a legal guardian, and since she was a white woman, if 
she is of age, her competency will be presumed. It appears therefore 
that the right of supervision of funds paid to her, pursuant to the 
decree of the court, is not granted to the superintendent of the agency 
by these provisions. Furthermore, it must be assumed that the court 
in entering its decree with respect to the child was governed pri- 
marily by consideration for the child’s welfare. In view of the facts, 
therefore, there would appear to be no authority for the supervision 
by the Osage Agency of the funds paid to the mother for the benefit 
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of the child under a decree of the court and your question is answered 
accordingly. 

It is to be understood, of course, that the decree and order of the 
court directing the allottee to make the payment in question could 
not of itself operate to require or authorize the disbursing officer 
to make the payment on behalf of the allottee from the allottee’s 
income or from other funds under the control of the Government. 
The income of the allottee—in excess of the fixed quarterly allowance 
authorized to be paid to him—may be used to make the payment only 
if such payment is found to be for the benefit of the allottee. See 
5 Comp. Gen. 602; id. 862. 


(A-15737) 
OSAGE INDIANS—ESTATES OF DECEDENTS 


Upon the death of a minor Osage Indian allottee, unmarried and without 
issue, leaving as his only heirs his father, a competent Osage Indian, and 
his mother, a white woman, the payment of the trust funds to the credit 
of the deceased allottee may be made in accordance with a stipulation 
entered into by the father and mother and ratified, approved, and confirmed 
by the court having jurisdiction of the deceased allottee’s estate. 


Comptroller General McCarl to the Secretary of the Interior, October 2, 1926: 

I have your letter of September 15, 1926, submitting, with request 
for decision as to whether payment thereon is authorized, application 
of Mrs. Goldie M. Roach for all of the trust funds in the Treasury 
of the United States to the credit of her son, Mikle J. Roach, a de- 
ceased Osage Indian allottee. 

With reference to the matter the Commissioner of Indian Affairs, 
in letter of September 11, 1926, to you, stated : 


Attached hereto you will find a letter from the superintendent of the Osage 
Indian Agency, Pawhuska, Oklahoma, submitting the application of Goldie M. 
Roach, a white woman, to receive the trust funds in the Treasury of the 
United States to the credit of Mikle J. Roach. 

The superintendent states that Mikle J. Roach died on the 16th day of May, 
1924. a minor, unmarried, and without issue, and in accordance with the laws 
of the State of Oklahoma his heirs would be his father, Samuel Roach, and his 
mother, Goldie M. Roach, each entitled to one-half of his estate. On April 3, 
1926, Samuel Roach, father of this allottee and Goldie M. Roach, the mother, 
entered into a stipulation whereby Samuel Roach disclaims any interest in and 
to the trust funds to the credit of Mikle J. Roach on deposit in the Treasury 
of the United States. This stipulation has been approved by the County Court 
of Osage County, which under the laws of Oklahoma is the probate court. In 
view of this stipulation Goldie M. Roach has applied for these funds; and the 
superintendent desires the matter to be presented to the Comptroller General 
for an opinion as to whether such stipulation is valid as affecting tribal funds 
before any payment is made to Mrs. Roach. 


The stipulation referred to purports to provide for the disposition 
of the entire estate of the deceased son, the paragraph with reference 
to the matter here under consideration providing: 
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That the said Sam Roach hereby specifically disclaims any interest in and 
to the trust funds of Mikle J. Roach, deceased, amounting to the sum of $——— 
now on deposit in the United States Treasury to the credit of Mikle J. Roach, 
deceased, and hereby assigns, transfers, and sets over to the said Goldie M. 
Roach all of his interest which he claims, or has, or is in any way entitled to 
have. 


The records show that Sam Roach is an Osage Indian who has 
received a certificate of competency, and the stipulation entered into 
by him and the mother of the deceased minor allottee was for the 
purpose of effecting the final disposition of the estate, they being 
the sole heirs and distributees under the provisions of section 6, act 
of June 28, 1906, 34 Stat. 539. 

Section 3 of the act of April 18, 1912, 37 Stat. 86, provides: 

That the property of deceased and of orphan minor * * * allottees of 
the Osage Tribe * * * shall, in probate matters, be subject to the juris- 
diction of the county courts of the State of Oklahoma, but a copy of all 
papers filed in the county court shall be served on the superintendent of the 
Osage Agency at the time of filing, and said superintendent is authorized, 


whenever the interests of the allottee require, to appear in the county court 
for the protection of the interests of the allotee. * * * 


Section 6 of said act provides: 


That from and after the approval of this act the lands of deceased Osage 
allottees, unless the heirs agree to partition the same, may be partitioned or 
sold upon proper order of any court of competent jurisdiction in accordance 
with the laws of the State of Oklahoma: * * * When the heirs of such 
deceased allottees have certificates of competency or are not members of the 
tribe, the restrictions on alienation are hereby removed. If some of the heirs 
are competent and others have not certificates of competency, the proceeds 
of such part of the sale as the competent heirs shall be entitled to shall be 
paid to them without the intervention of an administrator. * * * The 
same disposition as herein provided for with reference to the proceeds of 
inherited lands sold shall be made of the money in the Treasury of the United 
States to the credit of deceased Osage allottees. 

The stipulation involved in this case, which in effect partitioned 
land belonging to the deceased allottee as well as making the dis- 
tribution of the funds here in question to the credit of the minor 
allottee in the Treasury, appears to have been in accordance with 
the above-quoted provisions of law, and being ratified, approved, 
and confirmed by the court having jurisdiction of the deceased 
allottee’s estate, and the said court having ordered, adjudged, and 
decreed distribution of said estate in accordance with such stipula- 
tion, no reason appears why distribution should not be made pur- 
suant thereto. 

You are accordingly advised that payment of the funds in ques- 
tion in accordance with said order, judgment, and decree of the 


court is authorized. 
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(A-15766) 


VETERANS’ BUREAU—DISABILITY COMPENSATION, EFFECTIVE 


DATE OF RERATINGS 


The new schedule of disability ratings based upon the factors prescribed in 
section 202(4) of the World War veterans’ act of June 7, 1924, 43 Stat. 618, 
promulgated by the Veterans’ Bureau as effective January 1, 1926, is 
applicable only prospectively from January 1, 1926. For periods prior to 
that date the schedule of ratings currently in effect is applicable. Any 
increase in disability compensation by reason of rerating under the new 
schedule, if on motion of the director, would be effective from the date of 
the administrative determination after January 1, 1926, or if rerated in 
response to a claim by the veteran the effective date may be fixed not 
exceeding six months prior to date of filing claim but not prior to January 
1, 1926. (Affirmed by 6 Comp. Gen. 451.) 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 2, 1926: 


Consideration has been given to your letter of September 18, 1926, 
as follows: 


There is submitted for your consideration and decision the question of the 
proper rating to be made in the case of Edward L. Marthill, C-405,236. The 
facts in this case are as follows: 

This claimant incurred a disability in the military service which was last 
rated under the schedule of disability ratings provided by the war risk 
insurance act as amended as permanent partial 15%. The last rating in the 
case was made on November 24, 1923. On June 7, 1924, the World War vet- 
erans’ act was passed. This act provided for a new schedule of disability 
ratings based upon different factors than were used in the preparation of the 
previous schedule, the most important of which is the pre-war occupation of 
the individual. On June 26, 1924, there was forwarded to all rating authori- 
ties of the bureau the following telegraphic instructions: 

“Pending promulgation of new schedule comply with new law using old 
rating schedule as basis and considering industrial feature in making ratings.” 

On December 21, 1925, Regulation No. 129 was issued, effective January 1, 
1926, a copy of which is attached for your information. This regulation was 
amended by Regulation No. 134, a copy of which is also inclosed for your 
information. 

There was no reexamination of this claimant or rating made in his case 
after the before-described rating of permanent partial 15% until February 13, 
1926, a date subsequent to the issuance of Regulation No. 129. 

Under the schedule of disability ratings authorized by Regulation No. 129, 
this claimant's disability is ratable as permanent partial 56%. This increase 
in rating over the old rating of permanent partial 15% is not due to any change 
of the claimant’s physical condition but is due to the use of the new factors 
in the preparation of the disability rating schedule authorized by the World 
War veterans’ act. 

The question necessarily arises as to what rating this claimant is entitled to 
from June 7, 1924. There is inclosed for your consideration a memorandum 
prepared by the assistant director, coordination service of this bureau, entitled 
“The bureau’s action to comply with those provisions of the World War 
veterans’ act pertaining to rating,” which memorandum gives a detailed his- 
tory of the rating method of this bureau both prior to and subsequent to the 
act of June 7, 1924. 


Section 202 (4) of the World War Veterans’ act of June 7, 1924, 
43 Stat. 618, provides in part as follows: 


A schedule of ratings of reductions in earning capacity from injuries or 
combinations of injuries shall be adopted and applied by the bureau. Ratings 
may be as high as 100 per centum. The ratings shall be based, as far as prac- 
ticable, upon the average impairments of earning capacity resulting from such 
injuries in civil occupations similar to the occupation of the injured man at 
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the time of enlistment, and not upon the impairment in earning capacity in 
each individual case, so that there shall be no reduction in the rate of com- 
pensation for individual success in overcoming the handicap of an injury. The 
bureau in adopting the schedule of ratings of reduction in earning capacity 
shall consider the impairment in ability to secure employment which results 
from such injuries. The bureau shall from time to time readjust this schedule 


of ratings whenever actual experience shall show that it is unjust to the 
disabled veteran. 


At and prior to the passage of this statute there was, of course, a 
schedule of ratings promulgated under authority of the war risk 
insurance act. Section 7500 of Regulation No. 129, dated December 
21, 1925, putting into effect the new schedule of ratings required by 
the quoted provision from the World War veterans’ act as of Jan- 
uary 1, 1926, and stating the rule as to which schedule of ratings 
would be effective prior and subsequent to January 1, 1926, was not 
entirely correct and was amended April 2, 1926, by Regulation No. 
134, to read as follows: 

Sec. 7500. The U. 8S. Veterans’ Bureau Schedule of Disability Ratings (1925), 
prepared in accordance with the provisions of the second paragraph, subsection 
4, section 202, World War veterans’ act, 1924, shall be effective January 1, 1926, 
and shall govern claims and rating boards, and all other agencies of the bureau 
charged by law or regulation with the duty of determining degree of disability. 
This schedule will be used in determining the degree of disability in all cases 
for periods of time dating from January 1, 1926, forward, and ratings there- 
under shall be made in accordance with the authorized procedure in effect at 
the time and the actual facts found in eacl individual case. In any ease 
wherein the facts justify a retroactive award covering a period prior to Jan- 
uary 1, 1926, the rating must be made in accordance with the rating schedule 
actually in use by the bureau covering such prior period. The rating schedule 
in effect on June 7, 1924, which was adopted pursuant to section 302 of the act 
of October 6, 1917, is the only authorized schedule for the period from June 7, 
1924, to December 31, 1925, both dates inclusive, therefore, ratings covering 


compensation during thts period must be in accordance with the rating schedule 
in use on June 7, 1924. (V. B. Regulation No. 134, effective January 1, 1926.) 


This regulation as now amended correctly states the rule. That 
is to say, the new schedule of disability ratings issued pursuant to 
the provisions of section 202 (4) of the World War veterans’ act 
is effective only prospectively from January 1, 1926, and not from 
June 7, 1924. For periods prior to January 1, 1926, both before and 
after June 7, 1924, the rating schedule then in force was the only 
legal basis for fixing the rates of disability compensation, whether 
it was under an award made prior to January 1, 1926, or under an 
award made subsequent to that date and retroactively effective over a 
period prior to January 1, 1926. In other words, the passage of the 
quoted provision from section 202 (4) of the World War veterans’ act 
of June 7, 1924, did not automatically entitle a beneficiary to any in- 
crease or require any decrease in disability compensation. Such pro- 
vision was not effective until the new schedule of ratings based “ upon 
the average impairments of earning capacity resulting from such in- 
juries in civil occupations similar to the occupation of the injured 
man at time of enlistment ” had been put into effect. Until that time, 
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which was January 1, 1926, the purpose and intent was that the old ize 
schedule of ratings would remain in force. Fi 
It is understood in the present case that the rating of February ov 
13, 1926, was made pursuant to Regulation No. 129 and schedule of ho 
ratings effective January 1, 1926. If so, there would be no increase ; 
in disability compensation authorized for the period prior to Janu- ' 
ary 1, 1926. wh 
There is involved the further question as to the effective date of - 
the increase in compensation under the disability rating made pur- of 
suant to the new schedule. Promulgation of the new schedule as of = 
January 1, 1926, did not ipso facto change the disability ratings of ; 
all beneficiaries nor authorize increases or decreases in the ratings of oa 
disability compensation. Administrative action thereon was neces- mi 
sary to give effect to any change, either on the director’s own motion = 
or by the filing of a claim by the beneficiary. ini 
Effective dates of increases or decreases in compensation under the Pe 
new schedule are controlled by sections 205 and 210 of the statute. 
If the rerating is made on the motion of the director, the effective = 
date of any increase in compensation would be the date of adminis- an 
- trative determination, which in this case apparently was February fo 
13, 1926. If the rerating is made on the basis of a claim filed by the thi 
beneficiary, the effective date of any increase in compensation would " 
be from not exceeding six months prior to date of filing claim, but La 
in no case prior to January 1, 1926. In the present case you did not a 
state whether or not there was a claim filed by the beneficiary. If he sic 
filed a claim between June 7, 1924, and January 1, 1926, the increase = 
in compensation would be effective from January 1, 1926. If he 
filed a claim subsequent to December 31, 1925, the effective date fo 
could be fixed administratively at any date from January 1, 1926, be 
to February 13, 1926, inclusive. 
ni 
lo 
(A-15787) P’ 
ti 
SUBSISTENCE ALLOWANCE—ABSENCES DUE TO MISCONDUCT 
The act of May 17, 1926, 44 Stat. 557, denying the right to pay for periods of vi 





absences from duty in the military or naval service due to injury, sickness, 
or disease resulting from the intemperate use of drugs or alcoholic liquors. 
or other misconduct, applies to all forms of pay—such as pay proper, 
longevity pay, and additional pay for extra or special duty or qualifications, 
but does not include allowances. The payment of subsistence allowance 
to an Army officer while sick in hospital due to such causes is therefore 
authorized. 


Comptroller General McCarl to Maj. E. B. Spiller, United States Army, 
October 2, 1926: 


There has been received your letter of August 30, 1926, submitting 
with request for decision as to whether payment thereon is author- 
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ized, voucher for $58.80 in favor of W. H. Barlow, first lieutenant, 
Field Artillery, covering subsistence allowance claimed as due him 
over the period from June 13 to July 31, 1926, while he was sick in 
hospital not in line of duty. 

The act of May 17, 1926, 44 Stat. 557, provides: 


That hereafter no person in active service in the military or naval service 
who shall be absent from his regular duties for more than one day at any one 
time on account of the effects of a disease, as distinguished from injury, which 
is directly attributable to and immediately follows his own intemperate use 
of alcoholic liquor or habit-forming drugs, shall, except as hereinafter pro- 
vided, be entitled to any pay, as distinguished from allowances, for the period 
of such absence. 

Sec. 2. That hereafter no person in active service in the military or naval 
service who shall be absent from his regular duties for more than one day at any 
one time on account of the direct effects of a venereal disease due to his own 
misconduct, shall, except as hereafter provided, be entitled to any pay, as dis- 
tinguished from allowances, for the period of such absence: Provided, That 
such absence is within a period of one year following the appearance of the 
initial symptoms of such venereal disease and regardless of whether the appear- 
ance of the initial symptoms occurs prior or subsequent to the date of entry 
into the service. 

Sec. 3. That for all purposes within the scope of this Act the period of absence 
and the cause thereof shall be determined under such procedure and regulations 
as may be prescribed by the Secretary of War or the Secretary of the Navy, 
and such determination shall be final and conclusive for all purposes. 

Sec. 4. That each person whose pay, as distinguished from allowance, is 
forfeited for a period in excess of one month at any one time pursuant to 
the provisions of this Act shall be paid for necessary: personal expenses the 
sum of $5 for each full month during which his pay is so forfeited. 

Sec. 5. That the Acts approved April 27, 1914 (Thirty-eighth Statutes at 
Large, pages 353 and 354), August 29, 1916 (Thirty-ninth Statutes at Large, 
page 580), and July 1, 1918 (Fortieth Statutes at Large, page 717), so far as 
relates to forfeiture of pay on account of absence from duty due to injury, 
sickness, or disease resulting from the intemperate use of drugs or alcoholic 
liquors, or other miconduct, are hereby repealed. 


‘It is assumed the absence stated on the voucher as “ NLD” was 
for a cause described in the quoted act and is considered on that 
basis. 

The forfeiture contemplated is of the periodical stipend denomi- 
nated in the military service as “ pay ”; it includes pay proper and 
longevity pay, additional pay for details to particular duties, such as 
pay as aide, flying pay, marksmanship, specialist, pay for qualifica- 
tion, etc.; it does not include allowances. 

You are accordingly advised that payment upon the submitted 
voucher, if otherwise correct, is authorized. 
66344°—27——17 
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(A-2154) 


TRAVELING EXPENSES—CHEAPEST ROUTE 


Employees traveling between Washington, D. C., and Baltimore, Md., on official 
business are required generally to use the cheapest mode of transporta- 
tion available. Where, qowever, by using the more expensive mode of 
transportation, i. e., steam railroad, the time necessarily absent from 
headquarters is confined between the hours of 8 a. m. and 6 p. m. en- 
titling the traveler to no subsistence expenses and it is shown that travel 
by the cheaper electric road would have necessitated absence before 
8 a. m. or after 6 p. m. entailing the payment of subsistence expenses 
or per diem, the use of the steam railroad is authorized without further 
evidence of the actual saving in time or other benefit accruing to the 
Government. 


Comptroller General McCarl to the Secretary of the Treasury, October 6, 
1926: 


There was received your letter of September 3, 1926, as follows: 


Reference is made to your letter of April 11, 1926 [1924] (A. D. 8116, 
Reconsideration), in which you hold that where transportation of internal 
revenue employees is limited to travel between Washington and Baltimore 
it should be by the road at the lower fare unless there is submitted with 
the voucher a statement of facts showing the actual saving in time by use 
of another road and the benefit resulting to the Government therefrom. 

At the time the matter was before you for consideration the fare between 
the two cities by the electric railway was $1.05 for one way, or $2 for the 
round trip. The fare, however, has been increased to $1.24 for one way, or 
$2.37 for the round trip. The fare by the steam roads is $1.44 for one way, 
or $2.88 for the round trip. By taking the electric railway there is a nominal 
monetary saving of 20 cents for the one way and 51 cents for the round trip 
in transportation expenses. 

It requires one and one-half hours’ travel by the electric railway and less 
than an hour's travel by the steam railways. Employees by using the elec- 
tric railway must depart at 7.30 a. m. to be at their places of employment 
at 9 a. m. At the close of the day departure at 5 p. m. by electric railway 
involves arrival at headquarters after 6 p. m. and subsistence charges or 
per diem in lieu thereof are claimed and allowed in accordance with your 
rulings on subsistence allowances on short temporary absences for parts of a 
day. 3 Comp. Gen., 598; id. 739; id. 966; and 4 id. 745. 

On the other hand, by steam railways employees may leave headquarters at 
8 a. m., and arrive at their actual places of work at 9 a. m. If return to 
headquarters is made at or shortly after 4.30 p. m. they will arrive back 
at headquarters usually before 6 p. m., which travel will not entitle them to 
reimbursement for subsistence expenses. 

In view of the small difference in fares now obtaining between the steam 
roads and the electric line and the facts and circumstances pointed out herein 
and in previous correspondence, it is thought appropriate again to submit for 
consideration the matter of allowing official travel between Washington and 
Baltimore on the steam roads without the necessity of furnishing a state- 
ment showing the actual saving in time and the benefit resulting to the Gov- 
ernment therefrom. 


In decisions in 3 Comp. Gen. 598, 739, and 966, cited by you, the 
ruling was to the effect that short temporary absences from head- 
quarters on official business trips at such hours and under such condi- 
tions as to negative any presumption of necessity for the incurring 
of any actual expenses for subsistence do not entitle the employee 
to any reimbursement on account of subsistence, either on a per diem 
or an actual expense basis; and in 4 Comp. Gen. 745, also cited by 
you, was applied the ruling announced in 4 Comp. Gen. 331 (Sep- 
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tember 30, 1924) that an employee who is absent from his official 
station on official business for a period of 10 hours or less between 
the hours of 8 a. m. and 6 p. m. is not in a travel status within the 
meaning of the law authorizing reimbursement of subsistence ex- 
penses, either on an actual expense basis or a per diem in lieu of 
basis. 

From your statement that the use of electric road by employees 
of the Internal Revenue Department, Baltimore, Md., in traveling 
officially between that city and Washington results in the allowance 
of subsistence charges which are assumed to be in accordance with 
regulations and with decisions of this office, and upon your state- 
ment as to the increase of fare by electric road, it would seem that 
if the travel were made by steam road there would be a resulting 
benefit to the Government in a saving of time and expense. 

You are advised, therefore, that in the case of vouchers for such 
travel by steam road where no charge is made for subsistence be- 
cause of the absence being entirely between the hours of 8 a. m. 
and 6 p. m. a statement showing the actual saving in time by use 
of the steam over the electric road will not hereafter be required 
if it be shown that travel over the electric road would have necessi- 
tated departure before 8 a. m. or arrival after 6 p. m. 


(A-15419) 
COMPENSATION—OVERTIME—CUSTOMS SERVICE 


The classification of the salaries of customs inspectors under the act of 
December 6, 1924, 43 Stat. 704, as extended to the field by act of January 
22, 1925, 43 Stat. 764, had to do with the compensation to which they 
were entitled for the usual hours of service, i. e., between the hours of 
8 a. m. and 5 p. m., and does not affect their right to overtime compensa- 
tion authorized by the act of February 13, 1911, 36 Stat. 901, as amended 
by act of February 7, 1920, 41 Stat. 402. Where such overtime services 
are necessary in connection with the inspection of baggage on an Army 
transport the additienal compensation is a proper charge against the 
appropriation “Army transportation,” for the fiscal year in which the 
service is rendered. 


Decision by Comptroller General McCarl, October 6, 1926: 

Major W. A. MacNicholl, Finance Department, requested under 
date of August 4, 1926, review of settlements M-18598-W, dated 
March 22, 1926, and M-20766-W, dated July 3, 1926, wherein credit 
was disallowed in the aggregate sum of $25.28, representing. the 
amount paid from the appropriation “ Army transportation, 1926” 
to collector of customs, customhouse, San Francisco, Calif., for over- 
time services of customs employees in connection with the inspection 
of baggage ex United States Army transports 7’homas, Chateau 
Thierry, and Somme, under dates of August 15, August 27, and 
November 8, 1925. 
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The payments in question represent overtime compensation for 
services rendered between 6 a. m. and 8 a. m., and counted as one- 
half day for each two hours or fraction thereof; also for double 
time for services performed on Sunday, the vouchers referring to 
Treasury Decision 38290, dated February 21, 1920 (vol. 38, p. 157), 
as authority. 

The Treasury Decision cited is based upon the act of February 13, 
1911, as amended by the act of February 7, 1920, 41 Stat. 402, which 
provides as follows: 


Sec. 5. That the Secretary of the Treasury shall fix a reasonable rate of 
extra compensation for overtime services of inspectors, storekeepers, weighers, 
and other customs officers and employees, who may be required to remain on 
duty between the hours of five o'clock postmeridian and eight o’clock ante- 
meridian, or on Sundays or holidays, to perform services in connection with 
the lading or unlading or cargo, or the lading of cargo or merchandise for 
transportation in bond or for exportation in bond or for exportation with 
benefit of drawback, or in connection with the receiving or delivery of cargo on 
or from the wharf, or in connection with the unlading, receiving, or examina- 
tion of passengers’ baggage, such rates to be fixed on the basis of one-half 
day’s additional pay for each two hours or fraction thereof of at least one 
hour that the overtime extends beyond five o’clock postmeridian (but not to 
exceed two and one-half days’ pay for the full period from five o’clock post- 
meridian to eight o'clock antemeridian), and two additional days’ pay for 
Sunday or holiday duty. The said extra compensation shall be paid by the 
master, owner, agent, or consignee of such vessel or other conveyance when- 
ever such special license or permit for immediate lading or unlading or for 
lading or unlading at night or on Sundays or holidays shall be granted to 
the collector of customs, who shall pay the same to the several customs 
officers and employees entitled thereto according to the rates fixed therefor 
by the Secretary of the Treasury: * * * 


Section 450 of the tariff act of 1922, approved September 21, 1922. 
42 Stat. 954, provides: 


Sec. 450. Same—SunpAys AnD Horipays.—No merchandise, baggage, or pas- 
sengers arriving in the United States from any foreign port or place, and no 
bonded merchandise or baggage being transported from one port to another, 
shall be unladen from the carrying vessel or vehicle on Sunday, a holiday, or 
at night, except under special license granted by the collector under such 
regulations as the Secretary of the Treasury may prescribe. 


The regulations prescribed by the Secretary of the Treasury 
(T. D. 38290) provide that: 


Customs officers and employees performing services at night or on Sun- 
days and holidays shall receive compensation as follows: : 

For services performed after 5 p. m. of any day, including Sundays and 
holidays, one-half day’s pay for each two hours or fraction thereof that the 
overtime extends beyond 5 p. m., provided that the overtime is not less than 
one hour, but the maximum amount which may be paid an employee for 
services between 5 p. m. and 8 a. m. shall not exceed two and one-half days’ 
pay. 

For services performed on Sundays and holidays the maximum compensa- 
tion shall be two days’ pay, the computation of which shall be as follows: 

Employees receiving a per diem rate of compensation shall be paid two 
days’ pay for each day’s work or part thereof performed by them during the 
regular working hours in addition to the regular compensation paid them by 
the Government. Oflicers and employees receiving a rate of compensation per 
month will be paid twice one-thirtieth of their regular monthly salary for 
work performed during regular working hours on Sundays or holidays under 
the above act, and officers and employees receiving a compensation per annum 
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will be paid twice one three-hundred-and-sixtieth of their regular annual salary 
for such extra work on Sundays and holidays. 
* * cd cK 


* * 

The extra compensation provided for in the above act is in addition to the 
regular compensation paid by the Government in the case of officers and 
employees whose compensation is fixed on the ordinary per diem basis and 
those receiving a compensation per month or per annum. Officers and em- 
ployees who are paid on a per diem basis “ when employed” will receive no 
other compensation for services rendered by them on Sundays and holidays 
than that allowed under the above act. 

Upon the receipt of any payments for the services of officers and employees 
at night or on Sundays and holidays, collectors shall immediately deposit the 
same in their special deposit accounts and make payment therefrom by check 
to the officers and employees who rendered the services, and refund in the 
same manner any funds deposited in excess, these funds to be accounted for 
in the same manner as Other moneys deposited in special deposit accounts. 

The additional compensation authorized by the act of February 7. 
1920, and the regulations, supra, is for overtime represented by 
services to be performed for steamships and covers the hours that 
“customs officers and employees who may be required to remain on 
duty between the hours of 5 o’clock postmeridian and 8 o’clock ante- 
meridian.” ‘The other hours—that is, the hours from 8 o’clock ante- 
meridian to 5 o’clock postmeridian—represent the fixed usual hours 
of the regular duty, and it was with reference to the usual hours of 
duty that the salaries of customs officers and employees were fixed by 
law as expressed by the act of December 6, 1924, supra, and as ex- 
tended, and for payment of which the regular appropriation is 
provided. The additional compensation for overtime is a specific 
grant, payable from funds otherwise provided, and hence is not an 
increase in the compensation as established by or in accordance with 
the classification act. The fact that in this case the amount is 
paid from the appropriation for Army transportation does not alter 
the case, for if there exists a distinct legal right to additional com- 
pensation for services rendered to vessels over and beyond the regu- 
lar hours fixed for the performance of the usual duties, payment 
therefor may not be denied because some of such services may hap- 
pen to be rendered to an Army transport. 

Accordingly, upon review it must be held that the payment to 
customs inspectors for services rendered under the act of February 
7, 1920, supra, is not in contravention of the decision, 5 Comp. Gen. 
77. The compensation for overtime being a right specifically 
granted, as set forth, supra, payment for such services rendered to 
the Army transports was valid, and credit therefor will now be 
allowed. 

This’ case is distinguished from the decision dated October 27, 
1922, A. D. 7182, 14 MS. Comp. Gen. 1836, in the case of the Army 
transport Somme of claim for overtime by inspectors of the Panama 
Canal, as the claim in that case was founded upon Panama Canal 
acts and regulations and not upon the act of February 7, 1920. 
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(A-14100), (A-15356) 
MILEAGE—TRAVEL WITHOUT TROOPS—NAVY 


In view of the long-continued use of the expression “ traveling without troops” 
in the Army, the Army regulations furnish a proper definition of that term 
when applied to other services by section 12 of the act of June 10, 1922, 
42 Stat. 631. Accordingly a naval officer when traveling under orders 
with 10 or more hospital attendants and guards conveying a number of 
insane patients to a naval hospital, can not be considered as traveling 
without troops notwithstanding the journey also involves a change of 
station for the officer, and he is accordingly not entitled to mileage but 
may be reimbursed for the actual expenses of transportation, including 
Pullman charges and any transfer charges en route. 


Comptroller General McCarl to the Secretary of the Navy, October 7, 1926: 

There has been received your request for review of disallowance in 
the disbursing account of Lieut. B. L. Lankford, (S. C.), United 
States Navy, for the second quarter, 1926, of payments of mileage 
to Lieut. Commander Robert G. Davis (M. C.), United States Navy, 
and Lieut. (J. G.) James E. Root (M. C.), United States Navy, for 
travel performed from San Francisco, Calif., to Washington, D. C., 
under orders which detached these officers from duty on board the 
U. S. S. Aroostook and the U. S. S. Maryland, respectively, and 
directed them to report to the commandant twelfth naval district for 
temporary duty in connection with the transfer of a draft of insane 
patients from the State Hospital for the Insane at Napa, Calif., to 
the United States naval hospital at Washington, D. C., and upon 
completion of such temporary duty Lieutenant Commander Davis, 
to duty in the Bureau of Medicine and Surgery at Washington, 
D. C., and Lieutenant Root to proceed to New York, N. Y., and re- 
port for duty at the United States naval hospital. Mileage from 
San Francisco to Washington was disallowed because travel was 
performed with troops. 

It is stated in your submissions that the primary purpose of the 
Bureau of Navigation in issuing the orders in question was detach- 
ment of these officers from permanent duty on these vessels and 
assignment to other permanent duty, and that additional duty ac- 
companying the detail of invalided men from San Francisco to 
Washington was for the purpose of eliminating expenses which 
would have been involved in sending an officer on duty at San Fran- 
cisco with such detail and returning him to his permanent duty 
station; that the officers were in an actual travel status involving a 
permanent change of duty stations, and that assignment to additional 
duty was but incidental to the primary purpose of the orders, 

In letter of August 11, 1926, relative to the number of patients 
and attendants composing the draft of men transferred under said 
orders, the Chief of the Bureau of Navigation made the following 
statement : 
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1. In reply to reference the Comptroller General is advised that the records 
of the bureau indicate that transportation requests N-69809-10-11-12 were 
issued to cover travel of officers, attendants, guards, and patients transferred 
from the west coast to Washington, D. C. 

2. There were two medical officers in charge, Robert G. Davis, It. comdr. 
(M. C.), U. S. N., and James E. Root, jr., lieut. (j. g.) (M. C.), U.S. N. There 
were fourteen hospital corps attendants, nine marine guards, and thirty-seven 
patients—one officer and thirty-six enlisted men. 

3. Request N-69809 covered one ticket for Lieut. Comdr. Davis; request 
N-69810 one ticket for Lieutenant Root; request N-69811 transportation for the 
sixty attendants, guards, and patients. Transportation request N-69812 covered 
Pullman accommodations for fifty-three men. 


Section 12 of the act of June 10, 1922, 42 Stat. 631, authorizes 
mileage to officers “ when traveling under competent orders without 
troops.” The act of June 12, 1906, 34 Stat. 246, which governed 
mileage of Army officers prior to the act of June 10, 1922, provided: 

* * * ‘That hereafter officers, active and retired, when traveling under 
competent orders without troops, * * * shall be paid seven cents per mile 
and no more; * * *. The Secretary of War may determine what shall 
constitute travel and duty without troops within the meaning of the laws 
governing the payment of mileage and commutation of quarters to officers of 
the Army. * * * 

The act of 1906 is identical with the act of 1922 with respect to 
the requirement that right to mileage accrues only when the travel 
is without troops. ‘The law authorizes the Secretary of War to deter- 
mine what shall constitute travel without troops. In so far as other 
services than the Army are concerned, whether the travel is without 


troops is a matter to be determined from the facts in any particular 
case. 


It had been held, 7 Comp. Dec. 164, that an officer of the Army 
who is traveling on duty under orders with one or more enlisted 
men was not entitled to mileage under the annual appropriation 
therefor for the Army which was limited to officers traveling on 
duty without troops. The Congress thereupon, by the act of March 
2, 1901, 31 Stat. 901, conferred upon the Secretary of War authority 
to determine what should constitute travel and duty with troops, 
substantially as in the later act of 1906, quoted. The phrase having 
long been used in the Army, the departmental constructions thereof 
under the acts of 1901 and 1906 are appropriately for application to 
officers of other services under section 12 of the act of June 10, 
1922, not, of course, as a regulation but as a definition of the term 
“ without troops.” 

Paragraph 1281 of Army Regulations, 1919, provides: 

1281. (Changed by C. A. R. No, 538.) “ Traveling with troops” will be regarded 
as covering all cases of officers included (a) in orders for movement, in what- 
ever manner, of their appropriate commands; (6) in orders for movement of 
detachments, escorts, or stores, which proceed by marches or by transportation 
belonging to or especially hired for the purpose by the United Srates, the idea 
being that in marches the officers should move as do the troons and that 
where transportation is specially devoted to the movement it is svfficient for 


all included therein; or (c¢) in orders directing officers to accompaay troops. 
But the term will not be regarded as covering cases of officers Ineluded in 
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the movement by railroad, stage, or like established lines of conveyances, of 
detachments of less than 10 armed or unarmed men, such as guards and 
nurses for disabled or insane officers or soldiers, and escorts for inspectors, 
quartermasters, and others, or the public funds or property in their charge; 
or as covering travel by officers with recruiting parties of less than 10 men, 
when it is necessary to be absent from their regular station for more than 
24 hours, whether the travel be performed by such established lines of con- 
veyauces or by transportation belonging to or specially hired for the purpose 
by the United States. (C. A. R. No. 89, June 16, 1919.) 


Under the provisions of law the material facts are whether the 
travel is performed with troops, and it matters not that the primary 
object of the officer’s orders is to effect a permanent change of sta- 
tion in the interest of economical administration. So far as the 
officer’s right to mileage is concerned, the facts material thereto are 
whether the travel as actually performed constitutes travel “ with- 
out troops ” within the intent of the mileage law. 

In this case the facts show that these officers were ordered to 
temporary duty in connection with the conveyance of a draft of 14 
Hospital Corps attendants, 9 marine guards, and 37 patients from 
Napa, Calif., to Washington, D. C. Clearly the detachment of 14 
hospital attendants and 9 marine guards with whom these officers 
traveled from San Francisco, Calif., to Washington, D. C., con- 
stituted troops within the meaning of section 12 of the act of June 
10, 1922, and therefore Lieutenant Commander Davis and Lieu- 
tenant (J. G.) Root are not entitled to mileage for said travel. 
25 Comp. Dec. 819; 26 id. 159; 27 id. 502. They are, however, en- 
titled to the transportation furnished and to reimbursement of cost 
of Pullman not exceeding cost to Government and any transfers 
en route upon submission of evidence of payment for such service. 
Otherwise the settlement must be sustained. 


(A-15434) 
PAY—AVIATION DUTY—NATIONAL GUARD DRILLS 


The drill period of an organization of the National Guard is the time it is 
actually in the performance of armory drills or instruction, and the mere 
statement in the orders that the drill will continue to an hour beyond 
that time apparently to cover flights made during the remainder of the 
day can not have the effect of extending the drill period over the entire 
time specified nor entitle to the increased pay for flights made after the 
expiration of the usual period of drill or instructions. 


Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 
October 7, 1926: 


There has been received your communication submitting a voucher 
in favor of the One hundred and twentieth Observation Squadron, 
Air Service, Colorado National Guard, July 1 to September 30, 1924, 
for flying pay, for a decision as to whether the data contained in the 
roll and supporting papers are sufficient to authorize payment. 
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Special Orders, No. 23, headquarters, Forty-fifth Division, Air 
Service, Colorado National Guard, June 25, 1924, prescribes the 
drills for the month of July, 1924, and provides that “Drills will 
commence promptly at 8 a.m. Flights may be made from 8 a. m. to 
4.30 p. m., during which time the drill period will be continued.” 
Special Orders, No. 28, August 1, 1924, which prescribe drills for 
August, 1924, provides that “Drills will commence at 8 a. m. 
* * * Flights may be made from 8 a. m. to 4.30 p. m.” The 
order for the month of September is similar to that for July in 
regard to commencement of drills and making flights. 

Paragraph 442, National Guard Regulations, as amended by 
Change No. 14, June 3, 1924, provides that “ Each company, troop, 
battery, and detachment in the National Guard is required by law 
to assemble for drill and instruction.” Paragraph 923-c of the 
regulations provides that the drills or assembles prescribed during a 
month shall be of at least one and one-half hours duration, and 
paragraph 928-a-2 and e, as amended by Change No. 14, June 3, 
1924, that a drill for armory drill pay purposes must be for “not 
less than one and one-half hours, exclusive of rests and _ inter- 
ruptions.” 

It was held in 5 Comp. Gen. 815, that: 


An officer or enlisted man of an air service organization of the National 
Guard may qualify for the 50 per centum increase of armory-drill pay only 
by participating in one or more flights at the duly ordered formation of his 
organization or subdivision thereof at which he qualifies for armory drill pay. 


It is not understood how a regularly prescribed assembly for drill, 
which is usually held for the statutory minimum of one and one-half 
hours, could continue from 8 a. m. to 4.30 p.m. Section 442 of the 
National Guard Regulations, as amended, contemplates the assembly 
of an organization en masse for drill and instruction where located 
in the same city as appears in this case. There is nothing to show 
whether the organization assembled as a whole for drills or in sec- 
tions. If it assembled as a whole, for one and one-half or say two 
hours, as was required by the law, commencing 8 a. m., such flights 
as were made between the expiration thereof and 4.30 p. m. would 
not be “while in attendance at an ordered assembly for drill and 
instruction of his organization,” as required by paragraphs 4 b and ¢ 

-of the Executive order of September 14, 1925. The drill period of 
an organization is the time it is actually in the performance of 
armory drill and instruction, not less than one and one-half hours, 
and the mere statement in orders that the drill period will continue 
to an hour beyond that time, say 430 p. m., apparently to cover 
flights made during the remainder of the day, can not have the 
effect of making the drill period cover the entire time specified. 
For the reasons stated and on the information now presented, 
you are not authorized to pay the voucher. 
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SUBSISTENCE—ARMY OFFICER DETAILED TO NATIONAL GUARD 
CAMPS OF INSTRUCTION. 


In view of the provision in paragraph 4 of War Department Circular No. 19 
of April 23, 1925, limiting instructors detailed to encampments of the 
National Guard to reimbursement for the actual cost of their proportionate 
share of the officers’ or enlisted men’s messes, an Army officer detailed 
as instructor to a National Guard camp of instruction may not be paid 
per diem in lieu of subsistence notwithstanding that such allowance may 
have been prescribed in his orders. 


Decision by Comptroller General McCarl, October 7, 1926: 

Capt. H. G. Coykendall, finance officer, submits for an advance 
decision a voucher in favor of Maj. Clark P. Chandler, Cavalry, 
for per diem of $6 covering subsistence while on duty at a camp of 
instruction, Kansas National Guard, at Fort Riley, Kans., pursuant 
to the following order: 


SPECIAL ORDERS HEADQUARTERS SEVENTH Corps AREA, 
No. 94 Omaha, Nebraska, April 28, 1926. 


[Extract] 


10. The following-named officers will proceed at the proper time from their 
respective stations to Fort Riley, Kansas, reporting upon arrival to the senior 
instructor, camp of instruction, Kansas National Guard, for temporary duty 
during the period June 22 to 25, 1926, and upon completion of this duty will 
return to their proper stations: 

Major Clark P. Chandler, Cavalry, Topeka, Kansas. 

The travel directed is necessary in the military service. In lieu of subsist- 
ence a flat per diem of $6.00 is authorized in accordance with existing law and 
regulations. (32) MB 67 P 5065 A 6300-6. 

By command of Major General Poore: 


TENNEY Ross, 
Colonel, General Staff, 
Chief of Staff. 
The doubt arises because of provisions respecting reimbursement 
of expenses of instructors at encampments of the National Guard 
in War Department Circular No. 19, April 23, 1925, as follows: 


1. Hereafter officers of the Regular Army detailed to make the annual in- 
spections of the National Guard required by section 93 of the national defense 
act, approved June 3, 1916 * * * and noncommissioned officers detailed to 
accompany them on such duty, and officers and noncommissioned officers of the 
Regular Army detailed for duty with the National Guard, will be, under the 
provisions of section 67 of the same act, as amended by section 3 of the act 
of Congress approved September 22, 1922 * * * entitled to the actual and 
necessary expenses, including not to exceed $7 per day for officers and $6 
per day for noncommissioned officers, for subsistence in addition to cost of 
transportation incurred by them in making annual inspections, in joining at 
State stations for duty, in returning to duty at other stations upon relief from 
duty with the National Guard, on visits of instruction, on visits of inspection 
and instruction of units for Federal recognition, in connection with camps 
of instruction, inspecting target ranges, inspections of material, Field Ar- 
tillery, Coast Artillery, and Signal Corps, and when carrying out the pro- 
visions of section 75 of the national defense act. * * * 

* * * * * - 

4,* * * Jn connection with encampments of the National Guard, in- 
structors and sergeant-instructors will, if practicable, arrange to subsist with 
the officers’ and enlisted men’s messes, respectively, of the National Guard 
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organization to which assigned, and will only be allowed their pro rata cost of 
such mess accommodations in lieu of the $7 per day for officers and $6 
per day for noncommissioned officers, filing with the account a mess receipt 


therefor. * * * 
7 * * - . aa oe 


5. In lieu of reimbursement for actual and necessary expenses, officers and 
noncommissioned officers traveling under the conditions stated in paragraph 1 
hereof may, when their orders so prescribe, be allowed a flat per diem allow- 
ance not exceeding $6 and $5, respectively, exclusive of transportation charges. 
No per diem allowance will be prescribed in travel orders for a period during 
which travel is performed on a Government vessel or commercial liner nor 
for instructors on duty in connection with encampments. * * * 


The question thus is whether a camp of instruction is within the 
regulations prohibiting a per diem in lieu of subsistence to an in- 
structor at an encampment. “ Encampment” as used in the circular 
is synonymous with “camp ”; an officer on duty at such a camp of 
instruction where units of the National Guard under instruction 
maintain messes is as much within the purpose of the circular and 
its strict language as if on duty at an encampment. Reimbursement 
may be made only on the basis of actual expenses in accordance with 
the provisions of paragraph 4 of Circular 19, quoted above, and 
notwithstanding the provision for a per diem in the orders, contrary 
to the circular. The voucher may not be paid. 


(A-15798) 
CONTRACTS—INCREASED COSTS—DELAY IN ACCEPTANCE 


Under a contract for the purchase of gasoline to meet certain specifications, any 
dispute to be determined by analysis by the Bureau of Mines, and no time 
being specified for acceptance after delivery, the Government is entitled 
to a reasonable time after delivery and before acceptance to make the 
necessary analysis without incurring any liability for rent of the tank cars 
for that time, a week’s delay not being considered unreasonable. 


Decision by Comptroller General McCarl, October 7, 1926: 


The Atlantic Refining Co. has requested review of settlement No. 
013836, wherein was disallowed July 3, 1926, its claim for $14 rental 
at $2 a day on tank car No. 4674, held at the naval training station, 
Great Lakes, Ill., seven days over the 48 hours’ free time after 
delivery March 23, 1926, of gasoline purchased by the Government 
under contract No. 65854, dated December 16, 1925. 

In the instructions to bidders, made a part of the contract of 
December 16, 1925, entered into with the Atlantic Refining Co. by 
the Paymaster General of the Navy for gasoline to be furnished the 
Navy over the period from January 1 to June 30, 1926, it was pro- 
vided, under the heading “ Inspection,” as follows: 


(b) Deliveries by contractor's equipment.—Gasoline shipped from the con- 
tractor’s refinery, tank farm or terminal in bulk by vessel, tank cars, or tank 
wagons shall be tested for quality by the contractor prior to loading, and con- 
tractor shall forward to consignee duplicate copies of test report showing that 
the gasoline conforms to the specifications. 
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(c) Container shipments.—Gasoline shipped in drums or other containers 
shall be tested for quality by the contractor prior to loading, and contractor 
shall forward to consignee duplicate copies of test report showing that the gaso- 
line conforms to the specifications. 

(d) Three samples will be taken of all gasoline delivered regardless of 
method of delivery. Samples will be taken in keeping with commercial prac- 
tice. One sample will be retained for forwarding to contractor, one will be used 
to make test of gasoline delivered, and one sample will be retained as an umpire 
sample for analysis by the Bureau of Mines, U. 8S. Department of the Interior, 
or the Bureau of Standards, U. S. Department of Commerce. In the event of 
dispute as to the quality of gasoline delivered, the analysis of the Bureau 
of Mines or the Bureau of Standards shall be considered final by both parties 
to the contract. 


It appears that upon delivery of the tank car on March 23, 1926, 
a test of the gasoline was taken at destination, and it was found that 
the gasoline was not up to specifications. The material was tempo- 
rarily rejected on that account until a test of the umpire sample 
could be made by the Bureau of Mines. Such sample was sent on 
the same date to the Bureau of Mines pursuant to the provisions of 
the contract above quoted. The report of the Bureau of Mines 
authorizing acceptance of the gasoline as complying with the speci- 
fications was received March 31, 1926, and the car released April 1, 
1926. 

Claimant contends that the delay in unloading was unnecessarily 
caused by the Navy Department at Great Lakes, Ill., through either 
carelessness on the part of the operator making the distillation or 
inefficiency in the method of making distillation; that the company 
was not responsible therefor; that the material was carefully 
checked before shipment and was in accordance with the contract 
specifications as later confirmed by the Bureau of Mines; and that 
since the charge here in question arose out of circumstances brought 
about by delay caused by the Navy Department, the Government is 
properly chargeable with the rental. 

No question of bad faith is alleged or shown to have existed 
with respect to either party to the contract. It appears, on the 
contrary, that the temporary rejection of the gasoline at destination 
was based upon an honest belief that the material was not as pur- 
ported to be, and, as provided for by the contract in the event of 
dispute as to the quality of the material delivered, unloading of 
the car was postponed until receipt of the report from the Bureau 
of Mines. There was no provision made in the contract that unload- 
ing of the material should be accomplished within 48 hours after 
receipt, or that rental of the container would be paid by the Gov- 
ernment if the unloading was delayed beyond a certain period 
after delivery; and the contract being silent upon such matters, it 
must be understood that the Government should have a reasonable 
time within which to inspect and unload the material after delivery. 
The time between March 23 and April 1, 1926, was not, under the 
circumstances, an unreasonable time to release the car in the present 
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case, for it must have been within the contemplation of both parties 
to the contract that a few days would elapse when a dispute arose 
as to the quality of the material and a testing of the umpire sample 
by the Bureau of Mines became necessary to settle the same. 

Accordingly, it must be held that rental charges of the container 
over a period of time within which the Government was entitled 
under the contract to withhold acceptance of the material until a 
proper testing of the same was made are not properly chargeable 
to the Government. 

Upon review the settlement must be and is sustained. 


(A-15909) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—LIVESTOCK 
ATTENDANTS 


The cost of the transportation of an attendant for a horse shipped by freight, 
while determined by a passenger tariff, may properly be considered as 
part of the freight expense in the transportation of the horse. The charge 
for both horse and attendant is accordingly for division between the roads 
composing the route for freight equalization purposes, and the land-grant 
deduction applicable over such route is properly deducted from each road’s 
proportion, . 


Decision by Comptroller General McCarl, October 7, 1926: 

The Atlantic Coast Line Railroad Co. applied per letter of August 
20, 1926, for review of settlement T-5002, May 20, 1926, of bill 
89286 for transportation of one horse and an attendant from Fort 
Leavenworth, Kans., to Fort Bragg, N. C., per bill of lading 
A-1455010, July 23, 1925. 

The carrier claimed $110.39 for the service and allowance was 
made for $104.51. The carrier in its application for review con- 
tends that the rates published in Agent Speiden’s tariff I. C. C. 893 
from Cairo, Ill., to Fort Bragg, N. C., are not applicable via 
Naplesville as per supplement No. 17 to the tariff and that the 
first class arbitrary from Augusta, Ga., to Fort Bragg is 84.5 cents 
per 100 pounds, per its division basis 1283, and not 80.5 cents as 
shown by the settlement. The carrier further contends that the 
practice of applying freight percentage land-grant deductions to 
fares of livestock attendants is not concurred in by it and there is 
no authority that it knows of for considering passenger revenue the 
same as freight for land-grant equalization purposes. 

Supplement No. 17 to Agent Glenn’s tariff 45-E, I. C. C. 863, to 
which the carrier refers provides routing instructions effective Sep- 
tember 2, 1925, which was after the service was rendered and the 
routing instructions effective on date of movement are shown by 
supplement No. 7 which provides that rates from Cairo, IIl., to 
points on the Atlantic Coast Line Railroad between Sanford and 
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Fayetteville, N. C., are applicable via “ Route 5, via Atlanta, Ga., 
R. R., Augusta and A. C. L.” or “ Route 8, via C. of Ga., Augusta 
and A. C. L.” 

It appears that the published rates are applicable over any open 
route to Atlanta, Ga. Railroad, to Augusta and the Atlanta Coast 
Line Railroad, or via open routes to Montgomery or other Central 
of Georgia Railway junctions, thence Central of Georgia Railway 
to Augusta and Atlantic Coast Line Railroad to destination and 
the route from Cairo to Atlanta and Augusta via Maplesville is 
an open one having published divisions as shown by Southern 
Railway percentage issue No. 8970. The authorization of rates via 
routes shown as via Atlanta, etc., appears to authorize such rates 
via open routes to the first junction named in the routing instruc- 
tions thence via the indicated routes. 

The through rates from Cairo to Fort Bragg divide over Augusta 
by allowing an arbitrary amount north of that point and dividing 
the remainder on published percentages. In reply to a request of 
this office for a copy of division basis publishing arbitraries from 
Augusta to Fort Bragg the freight traffic manager, Atlanta Coast 
Line Railroad Co., advised per file A of April 11, 1922, that Divi- 
sion Basis No. 1283 was badly in need of revision but that the 
first-class arbitrary proportion accruing beyond Augusta in divi- 
sion of rates from Ohio and Mississippi River crossings to Camp 
Bragg, N. C., was 89.5 cents per 100 pounds; by applying the 10 per 
cent reduction of July 1, 1922, results in an arbitrary allowance of 
80.5 cents from Augusta to Fort Bragg which is the amount upon 
which the allowance was based. 

In respect to the contention as to charges for attendant, it is noted 
that passenger equalization is entirely separate and distinct from 
freight equalization and this office does not consider passenger 
revenue the same as freight revenue, as passenger revenue and equali- 
zation pertains to purely passenger service over passenger routes 
which in the majority of cases are different from that in freight 
service. In this case it does not appear that the carriers furnished 
passenger service, in its ordinary sense, and consequently the equali- 
zation of the rate is that which obtains via the route used or that 
could have been used in the freight service. The freight tariffs pro- 
viding charges for the transportation of the horse also provide for 
the cost of the attendant, when not carried free; the cost of the 
transportation of the attendant in such case, while determined by a 
passenger tariff, becomes a part of the cost of the transportation of 
the horse and the total expense thus arising may properly be con- 
sidered as the freight expense in the transportation of the horse. 
There is no clear reason for making two classes for the one service. 
The transportation of the attendant was furnished upon a freight 
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bill of lading and presented as a claim for freight charges, which it 
clearly seems to be, as the attendant moved with the horse in freight 
and not in passenger service and charges for the horse are determined 
by divisions and land-grant deductions applicable over an available 
freight route, and the fare of the attendant being incident to the 
charge for the horse must necessarily be determined over the route 
for the freight service and not over some other route applicable in 
passenger service with its resulting deductions on account land-grant 
and the authorized 3 per cent allowance. The charge for both the 
horse and the attendant at tariff rates being the total charge ap- 
plicable on a commercial shipment under the same conditions is 
therefore divided between the roads composing the route for freight 
equalization purposes and the land-grant deduction applicable over 
such route is deducted from each road’s proportion. 

The allowance appears to have been made on such basis and the 
settlement is sustained. 


(A-15715) 


FOREIGN SERVICE RETIREMENT—LEAVE OF ABSENCE IN EXCESS 
OF SIX MONTHS 


In determining whether any period of absence on the part of a Foreign Service 
officer is in excess of six months, thus requiring such excess to be excluded 
in computing the length of service under section 18 (p) of the Foreign 
Service retirement act of May 24, 1924, 43 Stat. 145, the absence is to be 
counted as extending from the date of the officer’s actual departure from 
his post of duty to the date of return thereto, the time for which entitled 
to transit time pay not being considered, a period of service within the 
purview of that act. 


Comptroller General McCarl to the Secretary of State, October 9, 1926: 

I have your letter of September 14, 1926, requesting an expression 
of opinion whether in computing such “ period of leave of absence as 
may exceed six months ” under the retirement provisions of the act of 
May 24, 1924, 43 Stat. 145, the time occupied in transit on such leave 
should be included or excluded. 

Section 18 of the act of May 24, 1924, authorizes the President to 
prescribe rules and regulations for the establishment of a Foreign 
Service retirement and disability system to be administered under the 
direction of the Secretary of State. Paragraph (p) of section 18 pro- 
vides that in computing the period of service of a Foreign Service 
officer all periods of separation from the service and so much of any 
period of leave of absence as may exceed six months shall be excluded. 

Section 1742, Revised Statutes, provides as follows: 


No diplomatic or consular officer shall receive salary for. the time during 
which he may be absent from his post, by leave or otherwise, beyond the 
term of sixty days in any one year; but the time equal to that usually occupied 
in going to and from the United States in case of the return, on leave, of such 
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diplomatic or consular officer to the United States may be allowed in addition 
to such sixty days. 


The retirement is based on service, and absence on or incident to 
leave is not service. The law specifically provides that “so much of 
any period of leave of absence as may exceed six months shall be ex- 
cluded,” thus authorizing the counting of periods of absence of six 
months or less as service. When an officer leaves his post to go on 
leave, the “ period of leave of absence” begins on date of departure 
and ends on date of return. The fact that an officer may be allowed 
pay for the transit time, plus 60 days, when on authorized leave of 
absence does not alter the fact that the entire time from date of de- 
parture to date of return is a period of leave of absence rather than 
a period of service. 

The law requires that excess of leave over six months shall be ex- 
cluded in counting service for retirement purposes. If any period of 
absence exceeds six months, the excess is to be excluded. It is imma- 
terial and not for consideration for what purpose there was leave of 
absence—in a pay status or nonpay status—the entire period of ab- 
sence is to be counted. Absence on official business is, of course, not 
involved. 

You are advised, therefore, that the time occupied by Foreign 
Service officers in transit to and from the United States in the case 
of return thereto on duly authorized leave should be included in de- 
termining whether the period of leave of absence is in excess of six 
months within the meaning of the provision in section 18 (p) of the 
act of May 24, 1924, supra. 


(A-15716) 
LEASES—LIGHTING FIXTURES 


Under a lease providing that the lessor shall provide “satisfactory” lighting 
fixtures and keep them in good repair, if the fixtures after proper trial are 
found not satisfactory for the purposes for which leased, the lessor may 
be required to install new ones or make such changes as will provide satis- 
factory illumination. Minor changes not required for purposes of illumi- 
nation and which can not be required of lessor but are desirable to reduce 
the current consumption by the Government may be made at the expense 
of the United States and charged to the appropriation available for rent 
and light. 


Comptroller General McCarl to the Postmaster General, October 9, 1926: 
There has been received your letter of September 15, 1926, request- 
ing decision upon a question presented as follows: 


We have a situation in connection with the lease for the quarters occupied 
by Ferry Station of the post office at San Francisco, California, on which we 
would like your decision. It is this: 

Effective January 16, 1925, we entered into a contract with the Ferry Station 
Post Office, Incorporated, to lease these premises for ten years at $107,300 per 
annum, the building containing 142,500 square feet. We have an option to 
renew the contract for ten years more at the same rate, or to purchase the 
building. It is extremely probable that one of those options will be exercised. 
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The lighting fixtures were installed by the lessor, in accordance with ap- 
proved plans, and the lighting system was approved after installation by a 
representative of the department. ‘The lessor complied fully with the terms 
of his contract in this respect. 

After the building was occupied complaints were received to the effect 
that proper light was not being furnished. An electrical engineer connected 
with the department was detailed to investigate the matter. 

A copy of his report is inclosed, from which it will be noted he recommends 
the lowering of the lights from 13 feet 5 inches to 10 feet, as well as inci- 
dental changes, the materials for which, it is estimated, will cost $2,200, the 
actual work to be performed by mechanics connected with the San Francisco 
otfice. 

Under the provisions of the lease it is incumbent upon the department to 
defray the cost of lighting this building. It is conservatively estimated that 
by making the changes proposed the savings thereby effected in the cost of 
electric current will equal the cost of such changes in approximately one year. 
There is another method by which the required intensity of illumination can 
be secured, although not so satisfactorily from an illumination standpoint, 
and that is by using 200-watt bulbs in lieu of 150-watt bulbs. It is estimated 
that the use of 200-watt bulbs would increase the cost of illumination by one- 
third. Present lighting bills are averaging about $750 per month, and on this 
basis the money cost of substituting 200-watt bulbs would be about $3,000 per 
annum. 

The lease provides that the lessor shall furnish satisfactory lighting fix- 
tures. We believe that in installing the system in accordance with approved 
plans and specifications, the lessors have complied with their part of the 
contract, and that inasmuch as the contract does not require them to install 
additional lighting fixtures we can not require the lessors to lower the lights 
and make the incidental changes referred to above. 

We are convinced that the changes proposed in the lighting system at this 
building are necessary in order to afford good illumination economically and 
that it would be distinctly to the department’s financial advantage to have them 
made. Therefore, I shall appreciate it if you will advise me whether the 
department may buy the materials needed to consummate the proposed im- 
provement, the cost thereof to be defrayed from our appropriation for rent, 
light, and fuel. 

It may be stated in this connection that we now have an engineer who 
prepares lighting specifications and considers all plans covering lighting systems 
for large buildings, with a view to the adoption of the very best system pos- 
sible from an illumination standpoint, as well as ultimate cost to the 
Government. 


The lease in question contains the following provision: 


* * * ‘The lessor shall furnish satisfactory heating and lighting fixtures 
* * *,. The lessor shall keep said heating and lighting fixtures * * * in 
good repair and condition during the term of this lease. 


The obligation of the lessor was to supply “satisfactory lighting 
fixtures ” not only at the original date of occupancy but to continue 
during the term of the lease. If the fixtures supplied are not now 
satisfactory for the purposes for which the building was leased, the 
lessor may be required to furnish such fixtures as will be satisfactory. 
The approval of the original installation does not release the lessor 
from its obligation in the matter if on subsequent trial it is found 
the installation is not satisfactory. Therefore, you are not authorized 
to use postal funds to make such of the changes in the lighting 
fixtures as are necessary to provide satisfactory illumination. Should 
it become necessary for you to make such changes upon the refusal of 
the lessor to do so, the work should be done for the account of the 

66344°—27——18 





DECISIONS OF THE COMPTROLLER GENERAL 


lessor and the cost withheld from the rent otherwise payable. See 
decisions to you of January 14, 1926, A-12181, and January 30, 1926, 
A-11253. 

In the report of the lighting engineer certain changes, such as the 
installation of unit cord-pull switches, are recommended in the inter- 
est of economy, aside from the question of proper illumination. Such 
changes as well as other changes not necessary to provide satisfactory 
illumination but which can be accomplished without that work and 
solely for purposes of economy in the reduction of the current neces- 
sary to be used or otherwise are such as can not be required of the 
lessor and may be made and charged to the appropriation available 
for rent, light, and fuel. A-15012, July 23, 1926. 


(A-15523) 


TRAVELING EXPENSES—AERIAL SURVEYS—PER DIEM ALLOW- 
ANCES 


The rule that officers and enlisted men of the Navy are not in a travel 
status and not entitled to per diem allowances or subsistence expenses 
when moving from point to point with a naval aviation unit is limited 
to the movement of aviation units in the performance of functions 
peculiar to them as part of the Navy and does not bar the payment of 
per diem in lieu of travel allowances in accordance with the act of 
March 8, 1925, 43 Stat. 1190, to officers and enlisted men of the Navy while 
traveling under competent orders by airplane to and from a basing point 
for aerial surveys and while actually engaged on the duty so assigned 
at such basing point. 


Comptroller General McCarl to the Secretary of the Navy, October 12, 1926: 

There has been received your letter of August 27, 1926, request- 
ing review of disallowance of the claim of Thomas William Wil- 
liams, A. P., United States Navy, for per diem allowance under the 
act of March 3, 1925, 43 Stat. 1190, while on duty July 8 to Septem- 
ber 29, 1925, in connection with an aerial survey of naval oil shale 
reserves Nos. 1 and 3, in Colorado. The disallowance was based on 
the ground that travel was performed with a naval unit and not 
under competent orders. 

It appears that upon request of the Secretary of the Interior, the 
Navy Department authorized the mapping of these naval shale 
reserves and detailed Lieut. B. H. Wyatt, United States Navy, and 
eight enlisted men to compose the surveying party, and that the 
work was performed in July, August, and September, 1925. T. W. 
Williams, aviation pilot, United States Navy, by orders from the 
commandant eleventh naval district dated July 6, 1925, was directed 
to report to Lieut. B. H. Wyatt “to assist in the aerial survey of 
naval shale reserves Nos. 1 and 3.” Indorsements on his orders 
show that he reported to Lieutenant Wyatt at the naval air station 
at San Diego, Calif., on July 6, 1925, and that he returned to said 
station, duty completed, on September 29, 1925. 
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Orders from the commandant of the eleventh naval district were 
issued to Lieutenant Wyatt, July 6, 1925, directing him to proceed 
via air to Rifle, Colo., for the purpose of making an aerial survey 
at naval shale reserves Nos. 1 and 3. These orders were confirmed 
by orders from the Secretary of the Navy as follows: 


1. The Department hereby approves the action of the commandant eleventh 
naval district, under date of July 6, 1925, in directing you to proceed, via air, 
from San Diego, Calif., to Rifle, Colo., for temporary additional duty to make 
an aerial survey at naval shale reserves numbers one and three. 

2. You will be reimbursed for expenses incurred in connection with this 
duty in accordance with the provisions of section 5 of an act of Congress 
approved March 3, 1925 (Public No. 585, 68th Congress) (H. R. 11472). 

3. Claim for expenses incurred will be submitted via the Bureau of Navi- 
gation in order that the amount thereof may be made a matter of record. 


Section 5 of the act of March 3, 1925, 43 Stat. 1190, provides: 


To cover actual additional expenses to which fliers are subjected when 
making aerial surveys, hereafter a per diem of $7 in lieu of other travel 
allowances shall be paid to officers, warrant officers, and enlisted men of the 
Army, Navy, and Marine Corps for the actual time consumed while traveling 
by air, under competent orders, in connection with aerial surveys of rivers and 
harbors, or other governmental projects, and a per diem of $6 for the actual 
time consumed in making such aerial surveys, to be paid from appropriations 
available for the particular improvement or project for which the survey ts 
being made: Provided, That not more than one of the per diem allowances 
authorized in this section shall be paid for any one day. 


There has been a misapprehension as to the effect of decisions of 
February 25, 1926, A-11628, and April 7, 1926, A-13730, denying 


reimbursement for expenses of subsistence to aviation personnel 
under laws relating to travel by air when operating as a naval unit 
or a part thereof. In the former case it was said: ; 


The claimant states he was in command of a division of three seaplanes 
which indicates that supplemental or other orders contemplated a movement 
of a naval unit. Officers moving with their units are not in a travel status 
entitling to reimbursement of expenses, whether the craft used be aircraft or 
watercraft. 


In the case considered in decision of April 7, 1926, it appears that 
the unit consisted of four planes and the mine sweeper Gannetf, 
assigned as tender, and the orders covering the movement provided: 


3. This expedition will be considered as a unit of the aircraft squadron, 
Battle Fleet, assigned on detached duty, and as such will be organized and 
equipped from personnel and material available to command aircraft squad- 
rons. 


The basis of the holdings was and is that officers and men assigned 
to duty on vessels of the Navy are not in a travel status because the 
vessel moves from place to place; that the same is true of aviation 
personnel so assigned, that movements of aviation units in the per- 
formance of the functions peculiar to them as a part of the Navy 
do not place that personnel in a travel status any more than per- 
sonnel assigned to water-borne vessels of the Navy in like situation, 
and their right to subsistence is identically the same. It was not 
the purpose, nor does the language used justify the view, that all 
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ordered travel by airplane with more than one person constituted a 
movement of a naval unit, to the practical nullification of the laws 
providing for reimbursement of expenses for travel by air. 

So, also, has there been a misapprehension as to the holding in the 
decision of February 25, 1926, that the order in that case on the facts 
then appearing was not a competent order within the meaning of 
the act of July 11, 1919, 41 Stat. 109. The orders in that case merely 
directed a movement from Hampton Roads, Va., to Poland Springs, 
Me., and the claim was for “ reimbursement for expenses incurred in 
connection with attendance of naval planes at conference of governors 
held at Poland Springs, Me.” The evidence presented did not show 
that any naval duties were performed and no competent official of 
the Navy Department had certified that any travel under that order 
was necessary in the naval service. Whether the appropriations for 
the Navy were properly chargeable with or available for expenses 
of the travel could not be ascertained from the facts presented and 
on those facts it was held that the orders were not competent. It 
was not the purpose nor design of that decision to require a partic- 
ular formula of words in travel orders, no virtue attaches to the use 
of particular phrases. The holding obviously has no application 
where the orders and supporting papers, as in this case, show a 
proper order emanating from an authorized official directing in 
detail the performance of duties legally for performance by or under 
the Navy Department. 

Under the circumstances stated these men are entitled to per diem 
allowances to cover expenses incurred by reason of such travel and 
duty as provided in the act of March 3, 1925—that is, $7 per day for 
time consumed in travel from San Diego, Calif., to Rifle, Colo., and 
for the return journey and to $6 per day while actually on the survey 
duty at the basing point. 

Schedule of travel and survey period submitted by Aviation Pilot 
Williams shows that he left San Diego, Calif., July 8, and arrived 
at Rifle, Colo., July 9, 1925; that he was engaged in mapping naval 
reserves Nos. 1 and 8 and Parachute Creek quadrangle from July 10 
to September 25, 1925, inclusive, 77 days; that he left Rifle, Colo., via 
air on return trip on September 26, and arrived at San Diego, Calif., 
his permanent station, on September 29, 1925, thus consuming 6 days 
in travel and 77 days in survey work. 

It appears that upon request of the Secretary of the Interior the 
Secretary of the Navy ordered Lieutenant Wyatt, upon completion 
of duty in making aerial survey of these naval shale reserves and 
before his departure from Rifle, Colo., to photograph Parachute 
Creek quadrangle adjacent to the naval reserves, the expenses in- 
curred in connection with such survey to be reimbursed by the In- 
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terior Department as indicated in letter of the Secretary of the 
Interior to the Secretary of the Navy, December 7, 1925. Pilot 
Williams does not state in the schedule submitted how much time 
was consumed by him in survey work on the Parachute Creek quad- 
rangle. Since the expenses incurred while on the latter survey are 
reimbursable from an Interior Department appropriation, the vouch- 
ers should show period of time claimant was employed on the Para- 
chute Creek survey. , 

Upon review the disallowance is modified, and upon receipt of 
necessary evidence to properly charge the appropriations involved 
claimant will be allowed reimbursement as stated herein. 


(A-7953) 


CONTRACTS—SUPPLEMENTAL—DAMAGES FOR DELAYS BY 
UNITED STATES 


Under a contract for the erection of structural steel work upon a foundation 
to be laid by the United States, the work to be completed within a speci- 
fied time subject to the assessment of liquidated damages against the con- 
tractor for delays, but making ro provision for delays due to the Govern- 
ment other than to authorize an extension of time therefor, no damages are 
payable by the United States by reason of its delays for which an exten- 
sion of time was granted, and any supplemental agreement to increase the 

_ amount to be paid by the United States for any portion of the work 
because of such delays is without consideration and void. 


Decision by Comptroller General McCarl, October 14, 1926: 

The American Bridge Co. applied July 16, 1926, for reconsidera- 
tion of decision of March 1, 1926, 55 MS. Comp. Gen. 3, wherein 
upon review of settlement No, M-6314-N, dated March 20, 1924, 
credits amounting to $28,149 were disallowed in the disbursing ac- 
counts of Lieut. Edward Mixon (8. C.), United States Navy, to 
cover certain unauthorized payments made to the claimant company 
under contract No. 3604 with the Navy Department dated December 
26, 1918, and supplemental agreements thereto dated February 27, 
1920, and September 15, 1920, respectively. 

Under the contract in question the American Bridge Co. obligated 
itself to furnish, deliver, erect upon foundations provided by the 
Navy Department, and paint certain structural steel work for various 
buildings at the naval ordnance place, South Charleston, W. Va., 
in accordance with plans and specifications therefor at a price of 
$0.054 per pound of steel in place. The contractor agreed to complete 
the work within 240 calendar days from date a copy of the contract 
was delivered to it, or on or before September 24, 1919, a copy of 
the executed contract having been received by the company January 
27,1919. The contract provided that liquidated damages at the rate 
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stipulated in paragraph 13 of the specifications should be deducted 
for each day’s delay in completing the work, not due to unavoidable 
causes, defined as being causes beyond the control of the contractor 
such as “acts of Providence, fortuitous events, inevitable accidents, 
abnormal conditions of weather or tides, or strikes of such scope and 
character as to interfere materially with the progress of the work ” 
and for “ delays caused by acts of the Government.” 

By supplemental agreement No. 3604-X, dated February 27, 1920, 
the contractor further obligated itself to furnish and deliver at the 
site an additional quantity of approximately 400 tons of structural 
steel for a substation building at $98 per ton, and to erect same, if 
required, for the additional sum of $18 per ton. This steel was to 
be delivered within 180 calendar days and the building erected, if 
required by the department, within 210 calendar days from date of 
receipt by the contractor of a copy of the supplemental contract. 
An executed copy thereof having been delivered to the company on 
October 6, 1920, the structural steel for the substation building was 
due for delivery April 4, 1921, and completion of the erection thereof, 
if required, by May 4, 1921, and for any delay therein liquidated 
damages were provided to be deducted at the rate of $10 per calendar 
day respectively. 

Under date of September 15, 1920, supplemental agreement No. 
8604-Y, was entered into wherein provision was made for payment 
to the contractor of an additional sum of $11 per ton for the erec- 
tion of approximately 2,559 tons of structural steel then remaining 
to be erected for the buildings provided for in the original contract, 
and the contract time for completion of the work was extended to 
October 15, 1920, on account of delays stated to have been caused by 
the Government. The necessity for this supplemental agreement is 
stated in the preamble as being due to delays of the Government in 
furnishing foundations as provided in the contract whereby “the 
effective prosecution of the work at the site will be materially 
delayed ” and— 


because of said delay in furnishing the necessary foundations and of the in- 
crease in the cost of the erection of the steelwork incident thereto, certain 
changes in the provisions of said contract are necessary and proper. 


The work called for by the contract, as supplemented, appears not 
to have been completed in all its parts until in June, 1921, but owing 
to delays on the part of the Government in not providing founda- 
tions as required by the contract terms the time limit was waived by 
the Navy Department and no liquidated damages whatever were 
assessed by reason of delays in performing said work. 

The matter here in question concerns the payment to the contractor 
of $28,149 as the additional consideration of $11 per ton for the erec- 
tion of 2,559 tons of structural steel, provision for which was nade in 
the second supplemental agreement and for which the disbursing 
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officer has been denied credit in his accounts. The contractor has 
not refunded any part of said amount to the United States and con- 
tends that the payment was properly made. In support of its con- 
tentions a brief has been filed in which various court cases are cited 
as having a bearing on the question involved in the matter, including 
an extended quotation from the case of United States v. Wyckoff 
Pipe & Creosoting Co., Ine., decided by the Supreme Court of the 
United States May 24, 1926. 

The decision in that case, while holding that the contractor having 
performed the work after being delayed by the Government to such 
an extent as might have justified refusal to perform, was not entitled 
to recover d@#mages on the basis of the higher market value of the 
work or for the increased market value of materials purchased for 
use on the contract, but was entitled to recover losses actually sus- 
tained by the delay, is not considered applicable here, for the only 
question before the court was whether there was error in the measure 
of damages adopted by the Court of Claims in a judgment rendered 
in favor of the claimant company in said case. See 59 Ct. Cls. 908. 
The question of whether the contractor was entitled to damages under 
a contract authorizing an extension of contract time with consequent 
remission of liquidated damages for delays caused by the Govern- 
ment was not squarely before the court, and apparently no considera- 
tion was given to that feature of the matter at the time the decision 
was rendered. That particular question had, just a short time pre- 
viously, on January 25, 1926, been decided by the Supreme Court 
in the case of H. EF. Crook Co., Inc., v. United States, 270 U.S. 4. 

In the Crook case, which involved practically the same facts as 
are involved in the instant matter except that no supplemental con- 
tract had been entered into and the delays in question were caused bv 
building construction contractors which may also have been the case 
here but the facts concerning the matter are not of-record, the court 
said: 

* * * Delays by the building contractors were unavoidable from the point 
of view of both parties to the contract in suit. The plaintiff agreed to accept 
in full satisfaction for all work done under the contract the contract price, 
reduced by damages deducted for his delays and increased or reduced by the 
price of changes, as fixed by the Chief of the Bureau of Yards and Works. 
Nothing more is allowed for changes, as to which the Government is master. 
It would be strange if it were bound for more in respect of matters presumably 
beyond its control. The contract price, it is said in another clause, shall cover 
all expenses of every nature connected with the work to be done. Liability 
was excluded expressly for utilities that the Government promised to supply. 
We are of opinion that the failure to exclude the present claim was due to the 
fact that the whole frame of the contract was understood to shut it out, 
although in some cases the Government's lawyers have been more careful. 


Wood vy. United States, 258 U. 8. 120. The plaintiff's time was extended and 
it was paid the full contract price. In our opinion it is entitled to nothing more. 


This decision in effect overrules the principle announced in the 
cases decided by Federal courts and by the Court of Claims cited by 
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the claimant, and in so far as this office is concerned the ruling there 
laid down is held and considered as conclusive and binding in cases 
involving statements of fact similar to those involved in the instant 
case. 4 Comp. Gen. 404. 

It was said in decision of March 1, 1926, in this matter that under 
the provisions of the addenda to the general provisions of the con- 
tract relating to adjustment of wages, therein quoted, that the con- 
tractor would be entitled to such an amount as may be determined 
by proper authority in accordance with said provisions as being due 
the contractor for any increase in wages necessitated by the Govern- 
ment’s delay in providing foundations for the buildings and thus 
prolonging the work, upon the submission to the Bureau of Yards 
and Docks, Navy Department, of evidence to conclusively show that 
a higher wage was paid during the period of completion of the 
building than was being paid when the original contract was entered 
into, such, however, to be applicable to the period subsequent to June 
12, 1920, to which date the record shows an adjustment of wages was 
made in accordance with that provision of the contract. In so far as 
this office has been advised no steps have been taken, if higher wages 
were in fact paid during that period, to have an adjustment thereof 
made as authorized by the contract. 

Except for the provisions of the contract relating to the adjustment. 
of wages the contractor is not considered as being entitled to anv 
payments in addition to those authorized to be made by the original 
contract and supplemental agreement of February 27, 1920, nor is 
the contractor considered as being entitled to retain the amount 
received under supplemental contract of September 15, 1920. 

Upon reconsideration decision of March 1, 1926, is affirmed and 
demand is hereby made on the contractor for refundment of the sum 
of $28,149, the amount received under the illegal and unauthorized 
supplemental agreement of September 15, 1920. Unless a refund of 
said amount is made within 30 days from date hereof action will be 
taken looking to its collection as in other like cases. 


(A-15211) 
TRAVEL ALLOWANCE—NAVY ENLISTED MEN 


An enlisted man of the Navy who requests to be allowed to remain on his ship 
until the expiration of his enlistment in order that he may reenlist thereon 
and is permitted to do so instead of being sent for discharge te the port 
nearest the place of his acceptance for enlistment, but who refuses to carry 
out his agreement to reenlist, is not entitled to travel allowance. 


Decision by Comptroller General McCarl, October 15, 1926: 
There has been received the request of Claud S. Parks, T. M. 1c., 
United States Navy, for review of settlement No. 040692, dated 
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August 12, 1924, disallowing his claim for travel allowance on dis- 
charge of September 4, 1923. He was accepted for enlistment and 
enlisted at Atlanta, Ga., September 4, 1919, and was discharged 
September 14, 1923, on expiration of enlistment, from the U. S. S. 
McDermut, San Francisco, Calif. Bureau of Navigation Circular 
Letter No. 45-23, June 29, 1923, is, in part, as follows: 

1. It is the policy of the bureau to transfer by Government conveyance, men 
whose terms of enlistment are about to expire, to ports as near as possible to 
their places of acceptance for enlistment, in order to economize on expenditures 
for mileage (travel allowance). * * * 

2. The bureau authorizes commanding officers to retain men who desire to 
remain on a ship or station until the expiration of their enlistments for the 
purpose of reenlisting immediately on that ship or station. The men con- 
cerned should submit a written request to this effect to the commanding officer, 
together with a statement that he intends to so reenlist. * * * 

3. For the convenience of those men who do not desire to reenlist, but who 
do desire to be discharged from the ship or station to which attached, the 
bureau authorizes their retention and they will not be transferred in accord- 
ance with paragraph 1 of this letter, provided, prior to the date on which such 
transfer would normally be made, they execute a waiver of all transportation 
(both transportation in kind and travel allowance) from the place of discharge 
to the place of acceptance for enlistment. * * * 

It appears that he made a written request to be permitted to remain 
on board the U. 8S. S. MceDermut until the expiration of his enlist- 
ment for the purpose of reenlisting on that vessel in accordance with 
paragraph 2 of said circular letter, and that in consequence thereof 
he was permitted to so remain and was discharged therefrom at San 
Francisco instead of being sent by Government conveyance to a port 
as near as possible to the place of his acceptance for enlistment. 
However, he refused to carry out his agreement to reenlist on board 
the MeDermut. 

Having procured his discharge at San Francisco by misrepresenta- 
tion he is not entitled to derive any benefits therefrom. 


Upon review the settlement is sustained. 


(A-15855) 


TRAVELING EXPENSES—BAGGAGE—ARMY OFFICER USING OWN 
AUTOMOBILE 


An Army officer performing official travel in his own automobile is limited to 
reimbursement of the amount necessarily expended for gasoline, oil, and 
night storage not in excess of the net cost to the Government had 
transportation been furnished, and is not entitled to reimbursement of 
the cost ofe transporting his baggage by express in connection with such 
travel. 


Comptroller General McCarl to Maj. Benjamin L. Jacobson, United States 
Army, October 15, 1926: 
There has been received your request for a decision as to whether 

you are authorized to pay the voucher submitted in favor of 

Maj. O. E. Beezley, F. A. (D. O. L.), in the sum of $8.95, for 
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express charges paid for transportation of a trunk weighing 133 
pounds from Fort Sam Houston, Tex., to Raleigh, N. C., in con- 
nection with his change of station under paragraph 43, Special 
Orders, No. 153, War Department, June 29, 1926, which provides 
as follows: 


43. Major Orva E. Beezley, 12th Field Artillery, is relieved from assign- 
ment to that regiment, from duty at Fort Sam Houston, Texas, is detailed 
for duty as instructor of Field Artillery, North Carolina National Guard, and 
will proceed to Atlanta, Ga., and report in person to the commanding general 
Fourth Corps Area for temporary duty for a period not to exceed (10) 
days for instructions, and upon completion will proceed to Raleigh, North 
Carolina, take station, and on same date pass to the detached officers’ list, 
submitting reports required by paragraph 381, National Guard Regulations 
(CC No. 2). The travel directed is necessary in the military service. Reim- 
bursement for travel and flat per diem of $6.00 in lieu of subsistence are 
authorized (Circular 19, War Department, 1925) 49-MB-60-P-5067 A 6300-7; 
other authorized travel expenses AG 200 A 9-7 (AG 210.651, 4th Corps 
Area). 


Attached to the voucher is a receipted express bill and a certifi- 
cate of Major Beezley that— 


* * * this baggage contained necessary uniforms and that weight of same 
was not in excess to that which is included in one 1st class ticket by rail, 
that total cost of expenses for my travel by automobile from Fort Sam 
Houston, Texas, to Raleigh, N. C., is not in excess of travel by rail. 


You state that the officer made the journey in his privately owned 
automobile, and therefore is not entitled to the usual transporta- 
tion of baggage by rail, and also that— 


Major Beezley was paid on my voucher No. 94, August, 1926, accounts, the 
sum of $69.94, in connection with which he claimed $45.88 for gasoline and oil, 
but was only allowed $22.94 for such reimbursement by reason of the fact that 
he was accompanied in the automobile by his wife. * * * 


As the officer was traveling on duty in connection with the Na- 
tional Guard, he was entitled to reimbursement of expenses under 
section 67 of the national defense act, as amended by section 3 of 
the act of September 22, 1922, 42 Stat. 1034, and Circular 19, War 
Department, 1925. 

Circular No. 9, War Department, February 25, 1925, provides: 


1. Reimbursement for travel performed in privately owned motor-propelled 
vehicle.—1. Pending the revision of Army Regulations, the following personnel, 
when in a status entitling them to transportation in kind as distinguished 
from mileage or travel pay, may be reimbursed to the extent of the amount 
necessarily expended for gasoline and oil and for garage rent for night storage 
of privately owned motor-propelled vehicles used for the travel required under 
their orders, subject to the limitations hereinafter set forth: 

Commissioned officers * * *. 

2.* * * Neither is reimbursement authorized in excess of what the cost 
of transportation, including authorized Pullman accommodations, would have 
been if the same had been furnished by the Government. Where the official 
route of travel between points involved in travel orders is in whole or in part 
free or fifty per cent land grant, the reimbursement for travel by private con- 
veyance will not exceed what would have been the net cost of the Government 
by reason of the benefits to which the Government is entitled for travel over 
land-grant railroads. In comparing the expenses incurred for travel by private 
conveyance with the cost by railroad, the comparison will be made on the basis 
of costs between points covered by travel orders as a whole, 
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Major Beezley having traveled by his privately owned automobile, 
his right to reimbursement for expenses of travel incurred in con- 
nection with the journey is subject to the restrictions and limita- 
tions prescribed by Circular 9, War Department, 1925, namely, 
amount necessarily expended for gasoline, oil, and garage rent for 
night storage of automobile, not exceeding what it would have 
cost the Government for transportation, including Pullman accom- 
modations (one-half when accompanied by wife, 5 Comp. Gen. 110). 
Having been reimbursed on that basis, he is not now entitled to pay- 
ment of the additional amount of $8.95 incurred for shipment of his 
baggage by express. 

You are not authorized to pay the voucher. 


(A-14247) 


CONTRACTS—PAYMENTS—DESTRUCTION OF BUILDING BEFORE 
COMPLETION 


Contracts for the several classes of work involved in the construction of an 
entire group of buildings for stipulated amounts for the entire group are 
not divisible or severable. Neither does the provision for installment or 
progress payments release the contractors from furnishing a completed job 
nor excuse them from replacing without additional cost to the United 
States portions of the work destroyed before completion by an explosion 
not chargeable to the United States. Pending completion of the contract 
as a whole the Government may properly withhold any further payments 
to the respective contractors. 


Decision by Comptroller General McCarl, October 16, 1926: 

The North Pacific Construction Co. applied August 7, 1926, for 
reconsideration of decision of July 12, 1926, 6 Comp. Gen. 24, wherein 
payment of the balance of $102,655.72 alleged to be due under its 
contract No. 1483-V. B., dated December 31, 1924, was withheld 
pending completion of all the work required under said contract in 
connection with the construction and finishing complete of the 
group of buildings comprising the United States Veterans’ Hospital 
No. 104, located at San Fernando, Calif., or until a satisfactory 
adjustment with reference to the uncompleted portions of the work 
contracted for had been made. 

The facts involved, together with the law applicable thereto under 
the requirements of the contracts, are set forth in the decision of this 
office dated July 12, 1926, 6 Comp. Gen. 24, when consideration was 
given to the question of payments of balances alleged to be due 
claimant and other contractors under their respective contracts in 
connection with the construction of the United States Veterans’ 
Hospital No. 104, and need not be repeated here. 

The attorneys for the contractor, North Pacific Construction Co., 
have filed a brief in its behalf contending (1) that its contract is 
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a divisible contract and not an entire contract and that the Gov- 
ernment should pay the balance of the retained percentages growing 
out of the work already performed and accepted, leaving only the 
balance required to replace the uncompleted building No. 6; (2) 
that the title to the destroyed building No. 6 vested in the Govern- 
ment to the extent of the progress payments made thereon, and, 
therefore, that the contractor should not be called upon to recon- 
struct it or to refund any part of the progress payments made there- 
for and that the retained percentages still unpaid should be paid 
to the extent of the work already performed; and (8) that as the 
responsibility for the damage arising in connection with the destruc- 
tion of the partially constructed building No. 6 was determined by 
the board of inquiry appointed by the Director of the United States 
Veterans’ Bureau to have resulted from the negligence of the plumb- 
ing contractor, the Government should call upon him and his surety 
to pay the cost of reconstruction of said building, and in default 
thereof to defray the cost of such reconstruction from the retained 
moneys due said plumbing contractor and the proceeds of his con- 
struction bond. 

Concerning the contractor’s contention (1) it must be held that 
inasmuch as the contract provided for certain work in the con- 
struction of an entire group of buildings comprising the United 
States Veterans’ Hospital No, 104 for a stipulated fixed compensa- 
tion for the entire work required to be performed by the contractor, 
said contract must be considered as entire and not divisible. Such 
a contract is not rendered divisible, or severable by the fact that the 
compensation is payable in installments as the work progresses. 
Green v. Hanson, 89 Wis. 597; Grossman v. Bonn, 32 N. J. Eq. 43; 
Quigley v. DeHaas, 82 Pa. St. 267; Broxton v. Nelson, 103 Ga. 327; 
First Nat'l Bank v. Mitchell, 93 N. Y. 8. 231; Wehrung v. Denham, 
42 Oreg. 366. See also McGowan v. United States, 35 Ct. Cls. 606; 
Fidelity Trust Co. v. American Surety Co., 175 Fed. Rep. 200. 

Contention (2) would appear also to be answered by the answer 
to contention (1), supra, and the authorities cited in support of said 
answer are equally applicable here. In addition thereto see United 
States v. United States Fidelity and Guaranty Co., 236 U. S. 512; 
Freedly v. Wilson, 136 Fed. Rep. 586; Simonds v. Pearce, 31 Fed, 
Rep. 187; also 11 Comp. Dec. 93, and the court decisions therein cited. 

Concerning contractor’s contention (3) it may be said that the 
question as to the liability for the accident resulting in the practical 
destruction of building No. 6 while under construction would appear 
to be for adjustment among the contractors interested therein; and, 
regardless of the cause of the explosion or who among them is re- 
sponsible in damages therefor or of how such damages may ulti- 
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mately be adjusted, the interests of the United States under the 
contracts must be protected by withholding further payments on the 
contracts involved until building No. 6 is completed in accordance 
with the provisions of the contracts therefor, or until a satisfactory 
adjustment is made with reference thereto. 

It may be added that the request of the contractor for payment 
of all sums other than the amount that represents the value of the 
destroved building would apparently create the situation of the 
United States being unable to proceed to have that building con- 
structed and the moneys applied thereto without the consent of the 
contractor, should such contractor decline itself to proceed to its 
construction. At the least the proper action at this time would be 
for the contractor to immediately proceed to the construction of the 
destroyed building and otherwise assure the United States that such 
construction will be promptly and faithfully prosecuted to full com- 
pletion, when the matter of making payments to the contractor could 
be more properly urged for favorable consideration. As the matter 
now stands the simple withholding of the amount equal to the value 
of the destroyed building, even though the payment of other sums 
to the contractor may be consented to by the surety, does not afford 
full and adequate protection to the United States in the matter, and 
I am forced to the conclusion the payments are not authorized. 


Upon the record as it now appears the decision of July 26, 1926, is 
affirmed. 


(A-15763) 


RETIREMENT, CIVILIAN—REFUNDS—DE FACTO EMPLOYEES 


The amount deducted for the civil retirement fund from the compensation 
of an employee who was erroneously permitted to continue on duty without 
certification after reaching the retirement age and who thus occupied the 
status of a de facto employee only, remains pay or compensation and is 
subject to the rule that a de facto employee has no legal claim for any pay 
or compensation not actually received during the de facto status. 


Comptroller General McCarl to the Secretary of the Interior, October 16, 

1926: 

There has been received your letter of September 24, 1926, with 
inclosures, requesting decision whether there may be paid to David 
Dawson, former quarterman rigger, United States naval ordnance 
plant, Baldwin, N. Y., the amount withheld from his pay on account 
of retirement deductions during the period from July 8, 1925, to 
June 17, 1926, after he had reached the age of retirement and had 
not been certified for retention in the service. 

It is shown that Dawson was born July 8, 1860; that he entered 
the Government service November 13, 1922, after attaining the age 
of 62 years; that he reached the age of retirement for employees of 
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the class to which he belonged, 65 years, on July 7, 1925; that he did 
not apply for nor receive prior to said date a certification for reten- 
tion in the service; and that through an oversight he was permitted 
to continue to work and receive pay until June 17, 1926, when he 
was dropped from the rolls. 

It appears that he has been paid the retirement deductions with- 
held from his pay during the period prior to July 8, 1925; but that 
the Commissioner of Pensions has refused to pay the amount with- 
held subsequent to July 7, 1925, amounting to approximately $68.52, 
citing 5 Comp. Gen. 70. 

Section 6 of the act of May 22, 1920, 41 Stat. 617, provides in plain 
terms that all employees to whom the act applies shall “on arriving 
at retirement age * * * be automatically separated from the 
service, and all salary, pay, or compensation shall cease from that 
date.” Said provision applies regardless of whether the employee 
had had sufficient service to entitle him to any annuity under the 
act. 32 Op. Atty. Gen. 203; 27 Comp. Dec. 858. 

Failure of the administrative office to notify the employee of his 
automatic separation does not operate to continue the employee in 
a pay status. 26 Comp. Dec. 1079; 6 Comp. Gen. 71. And persons 
could not legally be reemployed or continued in employment after 
reaching retirement age except upon certification, etc., as provided 
for in said section “not less than thirty days before the arrival 
* * * at the age of retirement.” 27 Comp. Dec. 524; id. 858. A 
nune pro tune certification and approval, that is to say, a certifica- 
tion or approval made subsequent to “thirty days before the arrival 
of an employee at the age of retirement,” is not authorized under 
the statute and therefore does not legalize any service rendered 
after attaining the retirement age. 6 Comp. Gen. 71. Applying 
these established rules to the case here under consideration, it is 
clear that Dawson was not legally in the service of the Government 
at any time subsequent to July 7, 1925. His status during the period 
from July 8, 1925, to June 17, 1926, was, at most, that of a de facto 
employee; and service as a de facto employee can not form the basis 
of a legal claim against the Government. 3 Comp. Gen. 823; 4 id. 
43; 5 id. 70. See also 12 Comp. Dec. 754. 

In decision of July 29, 1925, 5 Comp. Gen. 70, above cited, item 
(c) involved retirement deductions made from pay earned in a 
de facto status, which was held to constitute pay of the de facto 
employee withheld by the Government and therefore not payable 
to the employee. In the present case, therefore, the action of the 
Commissioner of Pensions was correct in invoking that decision 
as the basis for refusal to pay retirement deductions withheld from 
the pay of David Dawson for the period July 8, 1925, to June 17, 
1926, while in a de facto status. It has been suggested that the two 
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cases are distinguishable in that in the former case the error which 
resulted in service after retirement was that of the employee in 
misstating his age, while in the present case the error was appar- 
ently that of the Government officers in overlooking the date that 
the employee reached retirement age. But the law authorizes no 
such distinction. 6 Comp. Gen. 71. The same principle of law is 
for application, which is that the nonpayment or short payment 
of salary to a de facto officer or employee can not form the basis 
of a legal claim against the United States. Pack v. United States, 
41 Ct. Cls. 414; Romero v. United States, 24 Ct. Cls. 331. 

It has also been urged in support of the claim in this case that the 
deduction made from the employee’s pay was tantamount to a pay- 
ment to him and, therefore, that the claim is not a claim for pay 
on account of service rendered during the period from July 8, 1925, 
to June 17, 1926, but is a claim against the retirement fund as for 
the return of an amount deposited by and held in trust for him. 

Section 8 of the civil service retirement act of May 22, 1920, 41 
Stat. 618, provided as follows: 


That beginning on the first day of the third month next following the passage 
of this Act and monthly thereafter there shall be deducted and withheld from 
the basic salary, pay, or compensation of each employee to whom this Act 
applies a sum equal to 2% per centum of each employee’s basic salary, pay, or 
compensation. The Secretary of the Treasury shall cause the said deductions 
to be withheld from all specific appropriations for the particular salaries or 
compensation from which the deductions are made and from all allotments out 
of lump-sum appropriations for payments of such salaries or compensation 
for each fiscal year, and said sums shall be transferred on the books of the 
Treasury Department to the credit of a special fund to be known as “ the civil- 
service retirement and disability fund,” and said fund is hereby appropriated 
for the payment of annuities, refunds, and allowances as provided in this Act. 

It will be noted that the statute provides, not for the payment of a 
part of the employee’s salary, pay, or compensation into the retire- 
ment fund, but for a deduction and withholding of “a sum equal to 
214 per centum of the basic salary, pay, or compensation.” The 
transfer to the retirement fund of an amount equal to the deduc- 
tions—which transfer the Secretary of the Treasury was authorized 
to make on the basis of the salary appropriations—is not the same 
as, nor equivalent to, payment to the employee. See 26 Comp. Dec. 
1059. If an amount is erroneously transferred by the Secretary from 
a salary appropriation to the retirement fund the proper procedure 
to effect an adjustment is by a restoration or retransfer of the amount 
from the retirement fund to the salary appropriation, and any claim 
an employee may have on account of an erroneous deduction is a 
claim as for a short-payment of salary. 

In view of the well established rule as hereinbefore stated with 
respect to service of de facto employees, it may be assumed that it 
would not seriously be contended that this employee would have 


a legal claim against the United States if all of his pay had been 
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withheld for the period from July 8, 1925, to June 17, 1926; and the 
situation in this respect is not changed by the fact that only 214 per 
cent, instead of 100 per cent, of the pay was withheld. 

De facto service gives no right or benefit whatever under the 
retirement act either in computing length of service for determining 
the amount of annuities or in computing the amount of the refund to 
be made to a former employee upon final separation from the service. 

You are advised, therefore, that there is no authority to pay to 
David Dawson the amount of retirement deductions made from his 
salary for the period July 7, 1925, to June 17, 1926. Decision of 
July 29, 1925, 5 Comp. Gen. 70, is affirmed. 


(A-15972) 


LEAVE OF ABSENCE—TEMPORARY APPOINTMENTS PENDING 
CERTIFICATION OF ELIGIBLES 


Employees appointed under section 1 of Rule VIII of the civil service rules 
for a definite period or subject to a maximum limitation of one year or 
less, pending certification of eligibles, are temporary employees and are 
not entitled to leave of absence under section 7 of the act of March 15, 
1898, 30 Stat. 316. 


Comptroller General McCarl to the Secretary of Commerce, October 16, 1926: 


I have your letter of October 4, 1926, requesting decision whether 
emp!oyees in the offices of superintendents of lighthouse districts who 
are employed pending certification of eligibles by the Civil Service 
Commission are entitled to leave with pay. 

The decision of May 11, 1925, 5 Comp. Gen. 903, referred to in 
your letter, dealt with the appointment of one employed under a 
series of temporary appointments of three months each under section 
4 of Rule VIII of the Civil Service Commission. It was based on 
the principle that a prolonged leave of absence with pay was incon- 
sistent with temporary employment. 

Section 1 of Rule VIII specifies that appointment thereunder is 
temporary and is not to be in excess of 30 days unless previously 
authorized by the commission. It appears therefore that appoint- 
ment under said section 1 is even more temporary in character than 
if made under section 4 of Rule VIII. 

Accordingly, you are advised that employees appointed for a defi- 
nite period, or subject to a maximum limitation of one year or less, 
in accordance with section 1 of Rule VIII of the Civil Service Com- 
mission are not entitled to leave with pay under the provisions of 
section 7 of the act of March 15, 1898, 30 Stat. 316. 
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(A-12874) 
PAY—LONGEVITY—RETIRED COMMISSIONED WARRANT OFFICER 


Under the saving clause in the act of March 3, 1909, 35 Stat. 771, a chief 
machinist retired in that grade under section 1453, Revised Statutes, and 
the act of March 4, 1911, 36 Stat. 1267, is entitled to compute his longevity 
pay under section 3 of the act of March 4, 1925, 43 Stat. 1271, on the pay 
of a warrant officer if higher than he would be entitled to receive as a 
chief warrant officer. 


Decision by Comptroller General McCarl, October 18, 1926: 


The Secretary of the Navy presented January 29, 1926, request 
for an advance decision as follows: 


Chief Machinist Martin Huber, U. 8S. N. (retired), enlisted in the Navy 
December 13, 1904; was appointed acting warrant machinist from June 17, 
1908, and executed oath of office June 29, 1908. On January 14, 1916, he was 
ndvised that on January 11, 1916, the President approved the findings of the 
naval retiring board, which had been convened in his case and he was placed 
on the retired list of the Navy in the next higher grade, chief machinist, in 
conformity with section 1453 of the Revised Statutes. 

Huber reported for active duty April 7, 1917, as a chief machinist; on 
October 14, 1918, he was appointed a temporary lieutenant on the retired list 
from July 1, 1918, and accepted appointment and executed oath of office 
October 30, 1918; on November 24, 1919, his temporary appointment was re- 
voked and he reverted to the rank of chief machinist; he was detached from 
active duty November 29, 1919, and arrived at his home September 18, 1920. 
On the date of his retirement, January 11, 1916, he was entitled to the pay 
of a warrant officer with more than nine and less than twelve year’s service. 

Section 3 of the act of March 4, 1925 [43 Stat. 1271], provides: 

“That all retired commissioned and warrant officers of the United States 
Navy and Marine Corps who served on active duty in the Navy and Marine 
Corps of the United States during the World War shall be credited with all 
active duty performed since retirement during the period from April 6, 1917, 
to March 3, 1921, in the computation of their longevity pay.” 

Your decision is respectfully requested as to whether or not Chief Machin- 
ist Martin Huber, U. 8. N., is entitled to an increase in retired pay from and 
after March 4, 1925, based on the active duty pay of a warrant officer after 
twelve years’ service. 


A provision identical with section 3, supra, as enacted March 4, 
1925, was considered in each session of the sixty-seventh and in the 
first session of the sixty-eighth Congresses, the avowed purpose 
thereof, as disclosed by the hearings and the reports of the several 
committees having the matter in charge, being to authorize for 
retired commissioned and warrant officers of the United States Navy 
and Marine Corps who served on active duty during the World War 
from April 6, 1917, to March 3, 1921, but who were not permanently 
promoted, an increase in longevity pay by reason of the active serv- 
ice performed during that period analogous to that authorized for 
officers who were permanently promoted under the provisions in 
section © of the act of July 1, 1918, 40 Stat. 717. In this connection 
see 25 Comp Dec. 325; 89 MS. id. 765; 26 Comp. Dec. 306, 409; 27 id. 
78; Alm’s case, A. D. 7708, dated September 14, 1923, 25 MS. Comp. 
Gen. 439, and 5 Comp. Gen. 381. 

At the date of his retirement, January 11, 1916, Huber was a 
warrant officer (machinist), having completed 11 years and 28 days’ 
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service as an enlisted man and warrant officer, and upon being retired 
in the grade of chief machinist under section 1453 of the Revised 
Statutes and the act of March 4, 1911, 36 Stat. 1267, he was paid 
under section 1588 of the Revised Statutes three-fourths of $2,040 
per annum, the shore pay of an ensign after 10 years service, or at 
$127.50 per month, and it was that rate of pay he was entitled tc 
and received on the retired list prior to March 4, 1925. Under the 
saving clause contained in the act of March 3, 1909, 35 Stat. 771, 
however, he was entitled to be paid three-fourths of $2,000 per an- 
num, the sea pay of a warrant officer in his fourth three years of 
service, or at $125 per month, had that rate been higher than the 
retired pay of a chief machinist with less than six years’ commis- 
sioned service which he has been paid. 6 Comp. Dec. 99; 18 id. 77; 
4 Comp. Gen. 114. 

Huber performed active duty since retirement, between April 6, 
1917, and March 3, 1921, of 2 years 7 months and 23 days, for which 
he is entitled to be credited under section 3 of the act of March 
4, 1925, supra, in the computing of his longevity pay, thus giving 
him total service for that purpose of 13 years, 8 months and 21 days. 
Had he been retired in the grade of warrant officer there is no ques- 
tion but that he would be entitled to retired pay since March 4, 
1925, at three-fourths of $2,250 per annum, the sea pay provided in 
section 1556 of the Revised Statutes and in the act of May 13, 1908, 
35 Stat. 128, for a warrant officer after 12 years’ service, or at 
$140.625 per month. 5 Comp. Gen. 381. 

That rate of pay being higher than three-fourths of the pay of an 
ensign after 10 years’ service to which he is entitled on the retired 
list as a chief warrant officer with less than six years commissioned 
service, he is entitled, under the saving clause in the act of March 
8, 1909, 35 Stat. 771, to be paid at that rate on and after March 4, 
1925. Alm’s case, A. D. 7708, September 14, 1923, 25 MS. Comp. 
Gen. 439, and 4 Comp. Gen. 114. 


(A-15910) 
TYPEWRITERS PURCHASED IN FOREIGN COUNTRIES 


The provisions of the act of April 4, 1924, 43 Stat. 67, prohibiting the purchase 
of standard typewriting machines at prices in excess of the maximum 
therein specified and also requiring the exchange of an old machine in 
part payment therefor, are applicable to the purchase of typewriting 
machines in foreign countries as well as in the United States. 

Decision by Comptroller General McCarl, October 18, 1926: 

William A. Schoenfeld, special disbursing agent, Department of 


Agriculture, requested September 10, 1926, review of settlement 
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No. C-82631—-A, disallowing in his accounts for the period April 1 
to June 30, 1925, credit for the sum of $220 representing the purchase 
price of two Underwood typewriters purchased by George C. Haas, 
United States agricultural commissioner, in the open market at 
Vienna, Austria, in contravention of the provisions of the act of 
April 4, 1924, 43 Stat. 67, which provides: 

No part of any money appropriated by this or any other act shall be used 
during the fiscal year 1925 for the purchase of any standard typewriter 
machines, except bookkeeping and billing machines, at a price in excess of 


the following for models with carriages which will accommodate paper of 
the following widths, to wit: Ten inches (correspondence models), $70; 
. - * 


All purchases of typewriting machines during the fiscal year 1925 by execu- 
tive departments and independent establishments for use in the District of 
Columbia or in the field, except as hereinafter provided, shall be made from 
the surplus machines in the stock of the General Supply Committee. The 
War Department shall furnish the General Supply Committee, immediately 
upon the approval of this act, a complete inventory of the various makes, 
models, and classes of typewriters in its possession, the condition of such 
machines, and the point of storage, and shall turn over to the General Supply 
Committee such typewriting machines in such quantities as the Secretary of 
the Treasury from time to time may call for by specific requisition for sale 
to the various services of the Government. If the General Supply Committee 
is unable to furnish serviceable machines to any such service of the Govern- 
ment, it shall furnish unserviceable machines at current exchange prices, and 
such machines shall then be applied by the service of the Government receiv- 
ing them as part payment for new machines from commercial sources in 
accordance with the prices fixed in the preceding paragraph. And in selling 
typewriting machines to the various services the General Supply Committee 
may accept an equal number of unserviceable machines as part payment there- 
on at the exchange prices quoted in the current general schedule of supplies. 


It appears the typewriters in question were standard Underwood 
model No. 5 correspondence machines equipped with German elite 
type, purchased at $110 each, no unserviceable machines being 
applied in part payment for the new machines. 

The provisions of the act quoted, supra, placing a limitation on 
the amount to be paid for typewriting machines of this particular 
size during the fiscal year 1925 are mandatory and are applicable 
regardless of the particular appropriation or conditions under which 
the purchase is made. 3 Comp. Gen. 326. See also decisions of 
March 24, 1924, A-1567, and April 15, 1924, D. M. 506. As the 
prohibition is in plain terms and with no exception with reference 
to the purchase of typewriting machines in foreign countries such 
an exception can not be added by construction in order to remove 
an apparent hardship in a particular case. Corona Coal Company 
v. United States, 263 U.S. 536, and cases therein cited. 

In view of the fact that the machines in question were purchased 
under a misunderstanding as to the applicability of the provisions 
of the act of April 4, 1924, to purchases in foreign countries, and 
the impracticability of securing unserviceable machines for exchange 
in part payment for the new machines, the failure to comply with 
the requirement of the statute, supra, as to the procedure to be fol- 
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lowed in obtaining typewriting machines, need not be regarded as 
procluding the allowance of credit for the payments made to the 
extent of the maximum price authorized under the statute, supra, 
which is $70 for each machine, the contract price for such machines 
purchased in the United States. 

Upon review the sum of ‘$140 is certified for credit in the ac- 
counts of William A. Schoenfeld. 


(A-15998) 


MILITARY LEAVE—INTERSTATE RIFLE MATCHES—NATIONAL 
GUARD OF THE DISTRICT OF COLUMBIA 


The time of participation, pursuant to competent orders, in interstate rifie 
matches by members of the National Guard of the District who are Fed- 
eral employees, constitutes “days of service,” within the purview of the 
acts of March 1, 1889, 25 Stat. 779, and July 1, 1902, 32 Stat. 615, for which 
such employees are entitled to leave of absence without loss of pay, time 
or efficiency rating. Distinguished from 4 Comp. Gen. 65. (Reversed by 6 
Comp. Gen. 635:) 

Comptroller General McCarl to the Secretary of Commerce, October 18, 1926: 

There has been received your letter of October 8, 1926, stating 
that Mr. Hugh E. Riley, a junior examiner in the Patent Office 
who is also a sergeant in the District of Columbia National Guard, 
was granted 15 days’ military leave to attend the encampment of 
the District of Columbia National Guard and that on September 
2, 1926, he applied for 16 days’ additional military leave to attend 
the rifle matches with the District National Guard and requesting 
decision whether he is entitled to military leave to attend the rifle 
matches in addition to the ordinary and customary military leave 
granted yearly to members of the District of Columbia National 
Guard for attendance at the encampment of that organization. 

There has not been submitted a copy of the orders showing the 
specific duty required of Mr. Riley, but it has been ascertained by in- 
formal inquiry of the office of the adjutant general, District of Co- 
lumbia, that he was in attendance at the interstate rifle matches held 
at Sea Girt, N. J., from September 3 to 16, 1926, and at Camp Meade, 
Md., from September 17 to 19, 1926. He received no pay and is 
not entitled to any under the appropriations for the Militia of the 
District of Columbia during such periods. 

It has been held that officers and employees of the United States 
and the District of Columbia who are members of the National 
Guard are entitled to leave of absence from their duties without 
loss of pay or time on all days while properly in the performance 
of National Guard duties indicated in the acts of March 1, 1889, 
25 Stat. 779, and July 1, 1902, 32 Stat. 615; 2 Comp. Gen. 1, and 
that participation in the interstate rifle matches is duty indicated 
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in such acts, decision of October 12, 1922, to the Secretary of the 
Navy. These decisions are not inconsistent with decisions as to 
employees of the United States who are members of the National 
Guard other than of the District of Columbia whose right to “ mili- 
tary ” leave is that provided by section 80 of the act of June 3, 1916, 
39 Stat. 203. See 4 Comp. Gen. 65. 

You are advised that upon submission to you of the orders to Mr. 
Riley requiring National Guard duty as indicated in the acts of 
March 1, 1889, and July 1, 1902, and certification by the proper 
officer of the National Guard that duty was performed as required 
by his orders, he may be granted military leave of absence without 
deduction of pay in addition to the 15 days’ military leave hereto- 
fore granted. 


(A-14041) 


PAY—WARRANT OFFICER (PAY CLERK)—UNITED STATES COAST 
GUARD . 


Service under a civil-service appointment as clerk to commandant at a naval 
station after the approval of the act of March 3, 1909, 35 Stat. 753, was 
as a civilian employee and may not be counted. as service in the Navy in 
computing the base pay to which entitled under a subsequent appointment 
as warrant officer (pay clerk) in the United States Coast Guard. 


Decision by Comptroller General McCarl, October 19, 1926: 

Luther W. Cartwright, pay clerk (T), United States Coast Guard, 
has requested review of settlement No. 055562, dated January 17, 
1925, disallowing his claim under section 10 of the act of June 10, 
1922, 42 Stat. 630, for the difference between the pay of a warrant 
olicer during the first six years of service and during the second 
six years of service for the month of August, 1924. It appears that 
claimant was appointed pay clerk (T), in the United States Coast 
Guard August 1, 1924. He bases his claim on his prior service 
as clerk to the commandant, naval station, Tutuila, Samoa, from 
September 1, 1914, to May 23, 1921, a per iod of more than six years, 
under his appointment by the Secretary of the Navy, dated August 
6, 1914, as follows: 

1. In accordance with the provisions of Schedule A, section 3, Rule II, of 
the Civil Service Rules, you are hereby appointed as clerk to the commandant, 
naval station, Tutuila, Samoa, with pay at the rate of $1,500 per annum, 
“Pay, miscellaneous,” (pay of clerical, drafting, inspection force, etc.), your 
pay to commence on the date of your sailing from San Francisco, Cal. 

2. The Bureau of Navigation has been directed to furnish you railroad 
transportation, including Pullman accommodations, from Hamlet, N. C., to 
San Francisco, Cal. 

8. Upon your arrival in San Francisco you will apply to the pay officer 
in charge of the U. S. Navy pay office who has been directed to secure first 


class transportation for you to Pago Pago, Samoa, via Oceanic Steamship Co. 
steamer sailing from San Francisco, September 1, 1914. 
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4. Under this contract no claim to be reimbursed for expense of subsistence 
while en route Samoa, or return, will be allowed. Ticket on board steamer 
includes subsistence. 

5. Upon the receipt of this communication you will execute the inclosed oath 
in duplicate, one copy to be immediately returned to the department and the 
other to be delivered to the commandant of the station. 

6. This appointment is made with the understanding: that you will serve at 
last two years. Upon completing a service of two or more years you will be 
furnished transportation to Hamlet. N. C. 


Section 11 of the act of May 18, 1920, 41 Stat. 604, provides: 


* * * That hereafter longevity pay for officers in the Army, Navy, 
Marine Corps, Coast Guard, Public Health Service, and Coast and Geodetic 
Survey shall be based on the total of all service in any or all of said services. 


Under this act claimant is entitled to count any prior service in 
the Navy in computing his pay as warrant officer in the Coast Guard. 
Service in the Army or Navy which may be counted for longevity 
pay purposes is military service as distinguished from civilian serv- 
ice. United States v. Morton, 112 U. S. 1; United States v. La 
Tourrette, 151 U. S. 572; Schreiner v. United States, 43 Ct. Cls. 480; 
23 Comp. Dec. 390; 2 Comp. Gen. 350; 4 zd. 72. 

Claimant recognizes this distinction and contends that under his 
appointment as clerk to the commandant, naval station, Tutuila, 
Samoa, he was an officer in the Navy, citing as authority 25 Comp. 
Dec. 745, in which it was held that clerks to commandants of 
naval stations as provided for by section 1556 of the Revised 
Statutes were officers of the Navy within the meaning of the act 
of March 3, 1883, 22 Stat. 473, providing that all officers of the 
Navy shall be credited with the actual time they have served as 
officers or enlisted men in the Army or Navy, or both, for the pur- 
pose of determining their longevity pay, and that accordingly a com- 
missioned officer of the Navy was entitled to count his prior service 
as such clerk to commandant of a naval station. 

The act of March 3, 1909, 35 Stat. 753, making appropriations for 
the naval service for the fiscal year ending June 30, 1910, under the 
head of “ Pay, miscellaneous,” provided : 


* * * ‘That hereafter the rates of pay of the clerical, drafting, inspection, 
and messenger force at navy yards and naval stations and other stations and 
offices under the Navy Department shall be paid from lump appropriations 
and shall be fixed by the Secretary of the Navy on a per annum or per diem 
basis as he may elect; that the number may be increased or decreased at his 
option and shall be distributed at the various navy yards and naval stations 
by the Secretary of the Navy to meet the needs of the naval service, * * * 
that the total amount expended annually for pay for such clerical, drafting, 
inspection, and messenger force shall not exceed the amounts specifically 
allowed by Congress under the several lump appropriations, and that the 
Secretary of the Navy shall each year, in the annual estimates, report to 
Congress the number of persons so employed, their duties, and the amount 
paid to each: * * * that section fifteen hundred and forty-five, Revised 
Statutes, and so much of section fifteen hundred and fifty-six of the Revised 
Statutes as relates to pay of clerks to commandants of navy yards and naval 
stations, are hereby repealed: * * %, 
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The effect of this act was to abolish the statutory position of clerk 
to commandant of naval stations as it previously existed, and as a 
substitute therefor authorized the Secretary of the Navy to appoint 
such number of clerks at naval stations as may be necessary and to 
fix their compensation to be paid from lump-sum appropriations. 

It was under this act and the lump-sum appropriation under 
“ Pay, miscellaneous,” for clerical, inspection, and messenger service 
in navy yards and naval stations that claimant was appointed 
August 6, 1914, under the civil-service rules, as clerk to the com- 
mandant, naval station, Tutuila, Samoa. 

His status under said appointment was that of a civilian employee, 
and the service rendered thereunder was not service in the Navy 
within the meaning of the act of May 18, 1920, and therefore can 
not be counted in computing his pay under the act of June 10, 1922. 

Upon review the settlement is sustained. 


(A-15495) 
VOLUNTARY SERVICES 


Under an agreement granting to the United States a license to extend a high 
tension electric power transmission line under the tracks of a railroad, 
the work of construction and maintenance of said transmission line to be 
at the sole cost and expense of the United States, the railroad company is 
not entitled to reimbursement of the expense of any voluntary assistance 
rendered by it in placing the wires. 


Decision by Comptroller General McCarl, October 19, 1926: 

The Richmond, Fredericksburg & Potomac Railroad Co. requested, 
August 23, 1926, review of settlement No. 057833, dated July 9, 1926, 
disallowing its claim for $31.26 as the cost of services of section force 
in aiding the United States to put a high tension electric power 
transmission line under the company’s tracks near marine barracks, 
Chappawamsic, Va. 

It appears that the United States desiring to have constructed and 
maintained a high tension electric power transmission line under the 
railroad’s right of way from the easterly to westerly portion of the 
flying field, Quantico, Va., an agreement was entered into July 31, 
1925, between the railroad company and the United States, repre- 
sented by the Secretary of the Navy, whereby there is given and 
granted to the United States, as licensee, the right to construct and 
maintain such transmission line under the company’s tracks and 
through and across its right of way as follows: 


Said crossing to be made at pole No, 16 south of Chappawamsic Creek on 
the west side of the railroad by a 2’’ galvanized steel conduit. Through the 
conduit will be run a 2,300-volt, 3-condactor, AC circuit by a No. 6 stranded, 
lead covered, underground cable, said 2’’ conduit to pass under the main line 
tracks of the railroad approximately 6’ paralleling the base of ties, remaining 
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underground from pole No. 16 on west side of railroad until the conduit passes 
into the property of the U. S. Marine Corps on the east side of the railroad. 


Among the terms and conditions under which the license was 
granted the agreement provides: 


(1) That the work of construction and maintaining the said high tension 
electric power transmission line shall be at the sole cost and expense of the 
licensee and at all times under the supervision of the engineer of the railway 
company. 


The agreement was subsequently modified to have the crossing of 
the right of way made at pole 18 instead of at pole 16. 

The claim was disallowed upon the ground that under the agree- 
ment the United States was obligated to do all the work necessary 
for laying the line; that the help given by the claimant was unso- 
licited and without promise of compensation; that no circumstances 
existed under which the claimant could expect to be paid for its 
work; and that claimant was a mere volunteer. 

Claimant states that the representative of the Marine Corps, on 
finding it impossible to drive a conduit under the company’s tracks, 
notified the company’s road supervisor it would be necessary to open 
a ditch 6 feet deep under both main-line tracks, and that the ditch 
was opened on the request of the Marine Corps representative. 
Claimant also states that it would not be practicable to allow any- 
one other than its engineers to open such a ditch under its tracks. 

With reference to the services in question, Lieut. James H. 
Strother, United States Marine Corps, reported May 14, 1926: 


2. The following is a complete account of all circumstances connected with 
the placing of high-tension wires underneath the R., F. & P. Railroad’s tracks. 
First, the contract called for our tap to be made on pole #16. This pole was 
very unsatisfactory to us, due to its position in the swamp. We succeeded in 
getting it changed to pole #18, which is directly opposite the position of our 
transformer bank. The railroad officials wanted to be notified when we were 
ready to go ahead. 

This was done by Lieutenant Merritt A. Edson. The next day, or soon there- 
after, the road supervisor and one of the company’s chief electricians inter- 
viewed me on the ground, and we discussed ways and means. They told me 
that it was unnecessary to go six feet; that 18’’ was sufficient. I replied that 
as our contract called for six feet that I would prefer placing it that way unless 
the railroad had the contract changed. He told me he would call up Richmond 
and let me know through the Quantico agent. The road supervisor then stated 
that he wanted me to let Mr. Lowry, a road foreman, residing at Widewater, 
know when I began. We discussed the chances of driving the conduit under the 
tracks, and I stated that this would be attempted, though I doubted its success. 
As soon as the agent at Quantico notified me that the electrician above men- 
tioned had gotten in touch with Richmond and that they did not want to 
change the contract I asked the agent to inform Mr. Lowry that I would be 
ready to go ahead the following day. The next day Mr. Lowry appeared with 
a “section gang.” He told me that the road supervisor would appear soon and 
that he was waiting for him. In the meantime I had dug trenches from our 
tap on pole #18 to the point of the track where we wished to go under. We had 
tried driving the conduit, but found it practically impossible. The road super- 
visor appeared at about 10.00 a. m., and we looked over the situation again; 
and as six-foot trenches had to be dug, there was danger of a cave-in. As such 
an instance might cause serious results, he decided to put heavy stringers under 
the track before the trench was dug and suggested that Mr. Lowry and his men 
take care of that. What instructions he gave Mr. Lowry and his men I do not 
know. However, he and Mr. Lowry took some men on a hand car and went up 
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the road a piece and brought back two heavy timbers. Mr. Lowry from then 
on dug the trenches directly under the track after placing the stringers, and I 
dug the trenches on each side of the track and on to our transformer bank. 
Due to his familiarity with moving railroad ties and replacing them, this assist- 
ance was of great value and help to us. However, no mention was made in 
any of my discussions with the road supervisor in regard to pay for time of 
the road’s employees. Captain Robert E. Williams was present at the first 
interview and if I remember correctly sent for a copy of the contract which 
we looked over. 


This report indicates that the digging of the trenches under the 
railroad company’s tracks by the railroad company’s section force 
was not done at the request of the Marine Corps representative, 
nor does it appear that he was authorized to make such a request. 

The agreement whereby there was granted the right to construct 
a transmission line under the railroad company’s right of way and 
tracks does not provide that any part of the actual work of con- 
struction of the transmission line must be done by the railroad 
company’s force, but that the construction should be under the super- 
vision of the engineer of the railroad company. 

While the work done by the railroad’s section force may, as stated, 
have been of great value and help to the Marine Corps force en- 
gaged in digging the trenches for the transmission line, it does not 
appear that the digging of the trenches under the company’s tracks 
was impossible of satisfactory performance by the latter under the 
supervision of the engineer of the railroad company. 

Section 3679, Revised Statutes, as amended by the act of February 
27, 1906, 34 Stat. 49, expressly provides that no department or any 
officer of the Government shall accept voluntary service for the 
Government, except in cases of sudden emergency involving the loss 
of human life or the destruction of property. And the acceptance 
of voluntary service in contravention of the statute can not form 
the basis of a legal claim against the Government. The services 
here in question appear to have been voluntary and rendered in a 
case not within the exception stated in the statute cited, supra, 

Upon review the disallowance is sustained. 


(A-15977) 


MILITARY LEAVE—TEMPORARY EMPLOYEES OF THE DISTRICT OF 
COLUMBIA 


Persons employed by the District of Columbia under section 2 of the act 
of May 10, 1926, 44 Stat. 451, being limited by that act to not exceeding 
nine months’ service, are essentially temporary employees and are not 
entitled to pay for any time absent from and not performing the duties 
of their civil positions during the fiscal year 1927 due to attendance at 
a camp of instruction as members of the Officers’ Reserve Corps. 
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Comptroller General McCarl to J. R. Lusby, disbursing officer, District of 

Columbia, October 20, 1926: 

There has been received your letter of October 11, 1926, transmit- 
ting a pay roll for personal services, constituting the claim of R. C. 
Thomas for pay as inspector, engineer department, sewer division, 
District of Columbia, during the period from August 16 to 31, 1926, 
while he was on active duty for training in the Officers’ Reserve 
Corps at the camp of instruction held at Fort Humphreys, Va., and 
requesting decision whether payment thereof is authorized under 
the provisions of the act of May 12, 1917, 40 Stat. 72. 

You state that the claimant was employed under the provisions of 
section 2 of the act of May 10, 1926, 44 Stat. 451. This appropriation 
act expressly provides for the temporary employment of inspectors 
for a period not longer than nine months in the aggregate during the 
fiscal year, and is exclusively available for the employment of tempo- 
rary employees. Notwithstanding the fact that he was employed on 
a per annum basis, he could not have been appointed for an indefinite 
period, and must necessarily be regarded as a temporary employee. 
4 Comp. Gen. 552. 

For fiscal years prior to the current fiscal year certain employees 
denominated “ per diem, temporary,” were employed under sections 
2 and 4 of the annual appropriation acts specifically authorizing the 
commissioners to “employ temporarily ” certain classes of personal 
service. These employees were held not entitled to leave of absence 
with pay under laws applicable to employees of the District of 
Columbia by decision of December 3, 1924, 4 Comp. Gen. 511. See 
also 4 Comp. Gen. 552. Representations were made to the Congress 
in connection with annual estimates for the fiscal year 1926 for au- 
thority to grant leave to per diem temporary employees. See the 
hearings on the appropriation act for the District of Columbia for 
the fiscal year 1926, page 348, et seg. 

Section 4 of the appropriation act for the fiscal year 1926, act of 
March 3, 1925, 43 Stat. 1251, authorized leave for this class of em- 
ployees, but contained a proviso: 

That estimates of appropriations for the District of Columbia shall include 
provision for those positions which have been filled continuously for twelve 
consecutive months or more as regular and not temporary employments, if, 
in the judgment of the commissioners, such employments will be filled through- 
out the fiscal year for which the estimates are submitted. 

Pursuant to this provision the estimates for the fiscal year 1927 
were submitted transferring some 115 per diem positions in the total 
sum of $213,140 to the “ regular annual roll ” under specified heads of 
appropriations. See hearings on the 1927 appropriation act, page 36. 
et seg. The following is quoted from the hearings: 


Mr. Funx. What assurance have we, when we provide the money for the 
men who have been employed temporarily, that you will not make them 
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permanent? How do we know that you will not take in temporary employees 
again, in addition to what we allow you permanently? 


a : * . * s * 

Mr. Simmons. If I gather what Mr. Funk had in mind it was this: You 
are taking your per diem men and putting them on the regular pay roll, and 
now what assurance does Congress have that you will not go out and put on 
more per diem men? 

Mr. Donovan. We are asking in the estimates for 1927 that we be permitted, 
after these men are transferred to the regular roll, to employ temporary per 
diem services in emergencies in an amount not exceeding $20,000. The District 
can employ services of this character only as and to the extent authorized by 
Congress. 

The first paragraph of section 2 of the act of May 10, 1926, 44 
Stat. 451, provides: 

That the services of draftsmen, assistant engineers, levelers, transitmen, 
rodmen, chainmen, computers, copyists, overseers, and inspectors temporarily 
required in connection with sewer, street, street-cleaning or road work, or con- 
struction and repair of buildings and bridges, or any general or special 
engineering or construction work authorized by appropriations may be employed 
exclusively to carry into effect said appropriations when specifically and in 
writing ordered by the commissioners, and all such necessary expenditures for 
the proper execution of said work shall be paid from and equitably charged 
against the sums appropriated for said work; and the commissioners in their 
budget estimates shall report the number of such employees performing such 
services, and their work, and the sums paid to each, and out of what appro- 
priation: Provided, That the expenditures hereunder shall not exceed $20,000 
during the fiscal year 1927: Provided further, That no person shall be employed 
in pursuance of the authority contained in this paragraph for a longer period 
than nine months in the aggregate during the fiscal year. 

The enactment basically authorizes temporary employees of 
named classes to be employed upon certain work appropriated for 
as listed. The second proviso quoted is the method adopted by the 
Congress to prevent the development of other permanent “tempo- 
rary” forces of draftsmen, engineers, etc., and while the appro- 
priation is available throughout the entire year, no one under that 
authority may be employed more than nine months, and such 
employee may not be granted leave under the leave law applicable 
to employees of the District of Columbia. See decision cited above 
and the last paragraph of section 5 of the act of May 10, 1926. 
While it may be the seasonal nature of the work in itself limits 
the employment to nine months of the year, yet, having regard to 
the entire enactment, the nine months’ limitation of the enactment 
is a prohibition against employment which would give a status of 
permanency. 

The act of May 12, 1917, is applicable to permanent employees 
only and is no authority for the payment to a temporary employee 
for time he is absent from and did not perform the duties of his 
civil position. Decision to the Secretary of the Interior of Septem- 
ber 3, 1926, 6 Comp. Gen. 178. 

You are advised that payment of the voucher which is returned 


herewith is not authorized. 





278 DECISIONS OF THE COMPTROLLER GENERAL 


(A-15483) 


TRAVELING EXPENSES—PERSONAL REASONS FOR RETURNING TO 
HEADQUARTERS 


An employee who is injured or otherwise incapacitated while in a travel status 
necessitating his return to headquarters before completion of the duty 
assigned is not entitled to reimbursement for the expenses of the return 


trip which is considered a personal expense and not traveling on official 
business. 


Decision by Comptroller General McCarl, October 21, 1926: 


Review has been requested of settlement No. 0120920, dated March 
25, 1926, wherein was disallowed the claim of Leo J. Foley, inspector, 
General Land Office, for reimbursement of expenses incurred in re- 
turning to his home or official headquarters because of an injury sus- 
tained while absent on official business, 

The claim is itemized as follows: 

1925 
Dec. 19. George S. Smith, Junction City, Calif., services driving automo- 

bile FS #9 from Junction City to Reading, Calif...cccc... $23.00 
20. Wheel-chair porter fee, train to Ferry, Oakland, Calif 25 


20. Wheel-chair porter fee, ferry to taxicab, San Francisco, Calif__ - 25 
20. Taxicab fare ferry station to home, San Francisco, Calif 1. 85 


25. 35 
On July 7, 1926, the division inspector, San Francisco district, ad- 


vised the Commissioner, General Land Office, with reference to this 
claim as follows: 


You will recall that Foley had this accident near Junction City, California, 
which town is in the mountains, approximately fifty miles from the nearest 
railroad point, Redding, California. He had at Junction City a Government- 
owned automobile. As he knew it was necessary to get this car back to the 
railroad in order to avoid the possibility of its being snowed in during the 
winter, he employed a man to drive the car to Reading. The fact that he rode 
in the car was merely incidental. Had he not done this it would have been 
necessary for me to have sent an inspector from San Francisco to Junction City 
to get the automobile. The expense of doing this would have been a great deal 
more than Foley spent, not including the loss of time involved. 

I wish you would take this matter up with the comptroller and point out 
to him that it was to the distinct advantage of the Government to get this car 
out of the mountains and to a railroad point, and that by having this done Foley 
actually saved the Government money and placed the car in a position where it 
could be used instead of leaving it up in the mountains where it would un- 
doubtedly have been snowed in, thus depriving the Government of the use of it 
during the entire winter. ; 


Under date of August 23, 1926, the Secretary of the Interior 
advised this office as follows: 


I respectfully request favorable consideration of the claim in connection 
with which Mr. Foley appeals, for, while it was the fact that Mr. Foley’s leg 
was broken that necessitated the particular expense, he was entitled to reim- 
bursement for travel to his headquarters, and the particular way of getting 
the car to Redding was undoubtedly of less expense to the Government than 
to have had to send to Junction City for it later. 


It should be noted that the accident happened December 16, 1925, 
three days before the expense of travel was incurred. After the date 
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of injury Mr. Foley’s status became that of an employee on leave and 
such status necessarily continued from that time (December 16, 
1925) until he reported for further duty, which appears to have been 
on or about February 1, 1926. See decision of February 9, 1925, 
A-6938; also June 28, 1924, A-3421 and February 17, 1925, A-7362. 

The appropriation “ Protecting public lands, timber, etc., 1926,” 
does not provide for reimbursement of expenses incurred by civilian 
employees in traveling necessitated because of injury while employed 
on Government work as in this case. Moreover, the laws and regu- 
lations relating to reimbursement of traveling expenses incurred by 
officers and employees of the Government authorize such reimburse- 
ment only for expenses incurred “ while traveling on duty.” Act 
of April 6, 1914, 38 Stat. 318; act of August 1, 1914, 38 Stat. 680. 
As the claimant’s return to San Francisco before the completion of 
the duty which he had been ordered to the field to perform, was for 
personal reasons and not required by the Government, it can not be 
held that the expenses here involved were incurred “ while traveling 
on duty,” hence there is no authority to pay expenses in connection 
therewith. However, it appears to have been in the interest of the 
department to get the Government-owned ‘car to Redding at that 
time, and as the administrative officers: have approved the expense 
in the manner incurred and claim therefor as presented, reimburse- 
ment of this particular item is authorized. 

It is noted that the claimant was also reimbursed for expenses 
incident to his return from Junction City to San Francisco on this 
same trip as follows: 

1925 
December 19. Porter fee, hoteling Redding, Calif., handling 2 pes. bag- 


gage, @ 10c : . 20 
Taxi fare self and baggage, hotel to 8. P. depot, Redding, 


” ” 


50 
S. P. Co., cash railroad fare Redding to San Francisco... 8. 40 
Puilman Co. standard lower berth, Redding-Oakland, 


Ldn beatae ieeiihatemspaeiesadi ‘ 3. 0O 
20. Porter fee, above sleeper 25 
" Porter fee, handling 2 
. 20 
. 00 


_ == 
» veo 


The foregoing payments were not authorized and accordingly 
claimant has been overpaid the difference between $26.55 and $23, or 
$3.55, which amount should be transmitted to this office. 
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BURIAL EXPENSES—NATIONAL GUARD 











































The death of a member of the National Guard occurring after the expiration 
of the encampment does not render the United States liable for his 
burial expenses under section 6 of the act of March 4, 1923, as amended 
by section 4 of the act of June 3, 1924, 43 Stat. 365, even though the 
result of disease contracted during the training period. 


Comptroller General McCarl to Col. Richings J. Shand, United States Prop- 

erty and Disbursing Officer, National Guard, October 21, 1926: 

There has been received your communication of October 1, 1926, 
transmitting two unpaid vouchers for $75 and $25, respectively, 
with request for decision as to whether payment thereon is author- 
ized. The voucher for $75 is in favor of T. E. Cavanaugh for 
embalming and furnishing casket and shipping case for Neil Key, 
Company H, 8th Infantry, Illinois National Guard, and that for 
$25 is in favor of Emanuel Jackson & Co. for services rendered in 
the removal of the body of the same soldier. It appears that the 
deceased, as a member of the Illinois National Guard, participated 
in the annual encampment at Camp Grant, the inclusive dates of 
said encampment being from July 31, 1926, to August 14, 1926. 
His death occurred on August 16, 1926, at St. Anthony’s Hospital, 
Rockford, Ill., as a result of lobar pneumonia and the vouchers sub- 
mitted cover his burial expenses. 

By decision of May 11, 1922, 1 Comp. Gen. 642, it was held that 
the Secretary of War has authority under the act of June 3, 1916, 
39 Stat. 200, to provide by regulation for the preparation of the 
remains of officers and enlisted men of the National Guard who 
die from causes not due to their own misconduct while attending 
an authorized encampment and that payment for the necessary 
services may be made under the appropriation for “ Arming, equip- 
ping, and training the National Guard,” but in decision of December 
3, 1923, 3 Comp. Gen. 351, it was held that there was no authority 
for the burial of a National Guardsman who dies after the termina- 
tion of the encampment even though of a disease contracted or an 
injury suffered while in attendance at the encampment, as the 
expenses of such burial are not an expense of the participation of a 
unit of the National Guard in an encampment. 

Section 6 of the act of March 4, 1923, as amended by section 4 of 
the act of June 3, 1924, 43 Stat. 365, authorizing medical and hospital 
treatment for officers, warrant officers, and enlisted men of the 
National Guard injured in line of duty while at encampments, etc.. 
provides: 

* * * If the death of any person mentioned herein occurs while he is 


undergoing the training or medical and hospital treatment contemplated in this 
section, the United States shall pay for burial expenses and the return of the 
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body to his home a sum not to exceed $100, as may be fixed in regulations 
prescribed by the President. 


The medical and hospital treatment therein contemplated after the 
termination of the period of training was such as might be necessi- 
tated by injury in the line of duty while undergoing training, and 
the enactment specifically limits burial expenses in other cases “ if 
the death * * * occurs while he is undergoing the training.” 
Members of the National Guard are not undergoing training under 
section 94 of the national defense act after the expiration of the 
encampment, and where death is from disease after the expiration of 
the encampment the enactment makes no change in the situation as 
established by the cited decisions. As the death in this case occurred 
two days after the expiration of the encampment and was from dis- 
ease and not the result of an injury while attending an encampment, 
payment of the vouchers is not authorized. 


(A-15323) 





























PAY—RETIRED—UNITED STATES MARINE CORPS OFFICERS 


Officers of the United States Marine Corps retired prior to June 30, 1922, are 
not entitled in computing their retired pay under the act of May 8, 1926, 
44 Stat. 417, to credit for active service since retirement by reason of any 
of the statutes according such credit to officers of the Army. 23 Comp. 
Dec. 715, reversed, but additional lustrums of service credited to the present 
time under that decision will not be questioned in the settlement of 
accounts. 


Comptroller General McCarl to Capt. L. L. Dye, United States Marine Corps, 
October 23, 1926: 
There has been received your letter of July 23, 1926, requesting 

decision as to the pay authorized for the following officers on the 

retired list of the Marine Corps under the provisions of the act of 

May 8, 1926, 44 Stat. 417; 

Maj. Henry Leonard, U. S. M. C. Second Lieut. Archie W. 
French, U.S. M. C. Second Lieut. Robert G. Robinson, U. 8. M. C. 
Lieut. Col. Charles B. Hatch, U. S. M. C. 

The act in question provides: 

That hereafter the retired pay of the officers and warrant officers of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, who were retired on or before June 30, 1922, shall not 
be less than that provided for the officers and warrant officers of these services 
of equal rank and length of service retired subsequent to that date: Provided, 


That nothing in this Act shall operate to reduce the pay of any officer or 
warrant officer now on the retired list. 


Sec, 2. That all Acts or parts of Acts inconsistent with this Act are hereby ' 
repealed. { 
This provision operated to repeal from and after its date the 
sentence contained in the tenth paragraph of section 1 of the act of 
June 10, 1922, 42 Stat. 626, that “Nothing contained in the first 
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sentence of section 17 or in any other section of this act shall au- 
thorize an increase in the pay of officers or warrant officers on the 
retired list on June 30, 1922.” 

Section 17 of the act of June 10, 1922, provides: 


That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay, or equivalent pay, computed as now authorized by law 
on the basis of pay provided in this Act: Provided, That nothing contained in 
this Act shall operate to reduce the present pay of officers, warrant officers, and 
enlisted men now on the retired list or officers or warrant officers in an 
equivalent status of any of the services mentioned in the title of this Act. 
Active duty performed after June 30, 1922, by an officer on the retired list 
or its equivalent shall not entitle such officers to promotion: Provided, That 
officers and former officers of the Philippine Scouts who were placed on the 
retired list prior to June 4, 1920, shall be entitled to promotion on the retired 
list for active duty heretofore performed subsequent to retirement, in accord- 
ance with the provisions of section 127a of the Act of June 3, 1916, as amended 
by the Act of June 4, 1920, and to the same pay and benefits received by other 
officers of the Army of like grade and length of service, on the retired list. 


Your doubt arises because of certain decisions relating to retired 
officers of the Army who had active duty subsequent to retirement 
and prior to June 30, 1922, and who were held to be entitled to count 
such active service subsequent to retirement in computing their base 
pay under section 1 of the act of June 10, 1922, 5 Comp. Gen. 1038, 
the thought being that the law on which that decision was based 
possibly also applied to officers of the Marine Corps under sections 
1612 and 1622, Revised Statutes. 

The view coudd have been taken under the act of May 8, 1926, that 
the basis of assimilation was to officers retired subsequent to June 30, 
1922, and who, under section 17 of the act of June 10, 1922, may not 
count active service subsequent to retirement for purpose of promo- 
tion and that therefore in the computation of pay of officers benefite.l 
by the act of May 8, 1926, no active service subsequent to retirement 
was authorized to be counted. In view of the legislative history of 
the act and its obvious purpose to remove the inequality created by 
the sentence in section 1 of the act of 1922, quoted above, and the 
fact that such a construction would create greater inequalities among 
officers of the Army on the retired list June 30, 1922, it was held that 
it operated primarily as a repeal of the sentence quoted, and operated 
to place retired officers of the Army retired prior to July 1, 1922, on 
May 8, 1926, in the situation they would have been had the law been 
on that date as it was on May 8, 1926, and that service subsequent 
to their retirement and prior to June 30, 1922, which might have been 
counted for promotion under laws in effect June 30, 1922, might be 
included in computing their pay under the act of May 8, 1926, 5 
Comp. Gen. 1038. That decision could be applicable to retired 
officers of the Marine Corps only if the Army laws governing pro- 
motion after retirement, when in effect, were applicable to the Marine 


Corps. 
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The first provision for promotion of retired officers of the Army 
for active service after retirement was contained in section 24 of the 
act of June 3, 1916, 39 Stat. 183, authorizing the promotion of such 
officers theretofore or thereafter detailed to active duty to a grade 
not above that of major that the officer would have attained in due 
course of promotion had he remained on the active list for a period 
beyond the date of retirement equal to the total amount of time he 
was detailed to active duty after his retirement. This was amended 
by the act of July 9, 1918, 40 Stat. 890, to include promotion to the 
grade of colonel and was carried into the national defense act by the 
amendment thereof June 4, 1920, as the ninth paragraph of section 
127a 41 Stat. 786. 

It has been recently held in several cases, citing Bristow v United 
States, 47 Ct. Cls. 46, that to the extent provision is made specifi- 
cally by statute for the pay or allowances of personnel of the Marine 
Corps, section 1612, is inapplicable. Administratively it was deter- 
mined that under section 1622, Revised Statutes, providing that 
commissioned officers of the Marine Corps should be retired in like 
cases, in the same manner, and the same relative conditions in all 
respects as are provided for officers of the Army, did not authorize 
promotion of retired officers of the Marine Corps for active duty 
subsequent to retirement. See compilation of Navy laws.under sec- 
tion 1622, Revised Statutes, page 967, and Jonas v. United States, 50 
Ct. Cls. 281. By the act of August 29, 1916, 39 Stat. 581, provision 
was made for the promotion of retired Navy and Marine Corps 
officers detailed to active duty substantially in the same language 
as in the Army act of June 3, 1916, for Army officers, but the Marine 
Corps law limited the promotion to the period “ while so serving” 
on active duty. By the act of July 1, 1918, 40 Stat. 717, the em- 
ployment on active duty during war or national emergency of re- 
tired officers of the Navy, Marine Corps, and Coast Guard was 
authorized, and provision made that such officers so employed on 
active duty during war should be entitled to promotion on the re- 
tired list to the grade or rank not above major in the Marine Corps 
and should thereafter receive the pay and allowances therefor which 
their total active service, both before and after retirement, would 
have entitled them to attain in due course of promotion had such 
service been rendered continuously on the active list. This was 
substantially identical with the promotion provision for retired 
Army officers in the act of June 3, 1916, but the credit for service 
was limited to active service rendered in time of war. Section 3 of 
the act of March 4, 1925, 48 Stat. 1271, provides that all retired 
commissioned and warrant officers of the Navy and Marine Corps 
who served on active duty in the Navy or Marine Corps during the 

66344°—27——20 
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World War shall be credited with all active duty performed since 
retirement during the period April 6, 1917, to March 3, 1921, in 
the computation of their longevity pay, and is a provision for such 
credit to officers who were not entitled to promotion under the act 
of July 1, 1918. 

These specific statutory provisions for Marine Corps officers grant- 
ing benefits less in each case than the provisions made by the acts 
applicable to officers of the Army indicate clearly Marine Corps 
officers are not within the provisions of the Army acts respecting 
promotion after retirement. So, also, with respect to the act of 
May 12, 1917, 40 Stat. 48, enacted to overcome the effect of the 
decision of the Comptroller of the Treasury, 23 Comp. Dec. 58; it 
is a provision exclusively applicable to officers of the Army, the 
provisions in this respect specifically applicable to officers of the 
Marine Corps being found in the acts above cited. Additional 
lustrums of longevity credit allowed retired officers of the Marine 
Corps under the decision of the Comptroller of the Treasury, 23 
Comp. Dec. 715, will not be questioned in the settlement of accounts 
but increased longevity pay for further credit for active service after 
retirement may not be allowed; and that decision will not hereafter 
be followed. 

Answeripg your question specifically : 

Maj. Henry Leonard is shown to have had 13 years, 1 month, and 
26 days’ service at time of retirement, September 30, 1911, for 
wounds received in battle, and a total service for computation of 
longevity credit by reason of being retired for wounds of 27 years. 
His retired pay under the act of June 10, 1922, would be the base 
pay of the third period increased by 45 per cent, three-fourths of 
$3,480 a year, or $2,610. As this is less than his retired pay under 
the act of May 11, 1908, he is not benefited by the act of May 8, 1926. 

Second Lieut. Archie W. French is shown to have been retired 
October 31, 1921, as a temporary officer of the Marine Corps under 
the provisions of the act of June 4, 1920, 41 Stat. 834, by reason of 
wounds received in action after a total service (commissioned only) 
of 3 years, 2 months, and 22 days, and 2 years and 4 months’ service 
in the National Guard or Organized Militia not in Federal service, 
for 75 per cent of which, under the eleventh paragraph of section 1 
of the act of June 10, 1922, he is entitled to credit for pay purposes, 
1 year and 9 months, a total service of 4 years, 11 months, and 22 
days at date of retirement on which his base or period pay must be 
based, and as he was retired for wounds received in action against 
an organized enemy a total service to May 8, 1926, for the purpose 
of longevity increase of pay of 10 years, 6 months. He is entitled 
to retired pay based on pay of the first period increased by 15 per 
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cent, three-fourths of $1,725, or $1,293.75 per annum. As this is 
less than his pay under the act of 1908, he is not benefited by the act 
of May 8, 1926. 

Second Lieut. Robert G. Robinson, U. S. M. C. The act of July 
12, 1921, 42 Stat. 140, amending section 2 of the act of June 4, 1920, 
41 Stat. 834, provides: 


That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty in time of war shall be eligible for retirement under the same 
conditions as now provided by law for officers of the Regular Navy who have 
incurred physical disability in line of duty: Provided, however, That applica- 
tion for such retirement shall be filed with the Secretary of the Navy not 
later than October 1, 1921. 


Private act No. 166 of February 14, 1923, 42 Stat. 1770, provides: 


That so much of section 6 of the Naval Appropriation Act approved July 12, 
1921, as provided that the application for retirement of officers of the Naval 
Reserve Force and temporary officers of the Navy who have heretofore in- 
curred, or who may hereafter incur, physical disability in line of duty in 
time of war shall be filed with the Secretary of the Navy not later than 
October 1, 1921, be, and hereby is, waived in the case of Second Lieutenant 
(Provisional) Robert Guy Robinson, Marine Corps Reserve, inactive, and his 
case is hereby authorized to be considered and acted upon under the remain- 
ing provisions of said section if his application for retirement is filed not later 
than sixty days from the approval of this Act. 


Your statement respecting Robinson is as follows: 


ec. 2nd Lieut. Robert G. Robinson, U. S. M. C., retired May 25, 1923, by 

special act of Congress, approved February 14, 1923, 42 Stat. 1770. The 

records of these headquarters (letter A, & I. 01658-1 ACC-fp, dated June 1, 

1923), show his service as follows: 

From— To— 

Enlisted service in U. 8S. M. C May 22, 1917 June 16, 1919 

Commissioned service in U.S. M.C. R. (inactive) June 17, 1919 May 25, 1923 
(retired) 


Found incapacitated for active service by reason of gunshot wounds result- 
ing in destruction of left elbow joint, received in the line of duty while in 
action, * * * 


The only active duty shown by this report is enlisted service in 
the United States Marine Corps; the disability must have been 
incurred while in an enlisted status, and as his “ service ” as an officer 
in the Marine Corps Reserve was while in an inactive status the 
act of June 12, 1921, is apparently not applicable thereto. On the 
facts presented, the status of Robinson on the retired list of the 
Marine Corps is not understood. In view of these facts no decision 
as to his pay may be rendered to you. 

Lieut. Col. Charles B. Hatch, U. S. M. C., was retired for an 
incapacity resulting from an incident of the service October 17, 
1916, after 18 years, 2 months, and 22 days’ service. He has had 
active service since retirement of 3 years, 2 months, and 2 days. 
Under the act of June 10, 1922, he is entitled to pay based on the 
pay of the fourth period, a lieutenant colonel of less than 20 years’ 
service, increased by 30 per cent, three-fourths of $3,900, or $2,975 
per annum. As this is less than he is receiving under the act of 
May 11, 1908, he is not benefited by the act of May 8, 1926. 
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(A-15826) 


COMPENSATION—RETROACTIVE PROMOTIONS—PANAMA CANAL 
POSTAL EMPLOYEES 


Promotions or increased compensation to civilian postal employees of the 
Panama Canal may not legally be made retroactively, but, in view of the 
past practice of long stand ng not previously objected to by the accounting 
officers, credit will be allowed for the payments of compensation to such 
postal employees under retroactive promotions made effective as of Janu- 
ary 1, 1925, extending to such employees increases to correspond with those 
accorded postal employees in the United States by the act of February 28, 
1925, 43 Stat. 1052. 


Decision by Comptroller General McCarl, October 23, 1926: 

The Governor of the Panama Canal has requested review of set- 
tlement M-19030-PC, dated April 9, 1926, whereby there was dis- 
allowed in the accounts of Paymaster R. W. Glaw the sum of 
$2,386.09, representing increase in compensation of postal employees 
of the Panama Canal, retroactively effective for the period January 
1 to May 31, 1925, inclusive, under orders issued by the Governor of 
the Panama Canal, June 24, 1925. 

The disallowance was made pursuant to the decision of this office 
dated August 7, 1925, A-9682, holding that the act of February 28, 
1925, 43 Stat. 1053, increasing the rates of compensation of postal 
employees in the continental United States, effective from January 
1, 1925, did not ipso facto make such increases applicable to postal 
employees of the Panama Canal nor require the administrative offi- 
cers to apply such increase to the postal employees of the Panama 
Canal under the terms of section 4 of the act of August 24, 1912, 
37 Stat. 561. The decision was rendered upon the submission of the 
Postmaster General incident to the request of the director of posts 
of the Canal Zone for an increase in the monthly rate of reimburse- 
ment for handling mails dispatched from the United States to 
foreign countries via the Isthmus, which increase was based on the 
increase of compensation granted the postal employees in the con- 
tinental United States. 

Section 4 of the act of August 24, 1912, swpra, provides in part as 
follows: 


All other persons necessary for the completion, care, management, main- 
tenance, sanitation, government, operation, and protection of the Panama 
Canal and Canal Zone shall be appointed by the President, or by his authority, 
removal at his pleasure, and the compensation of such persons shall be fixe: 
by the President, or by his authority, until such time as Congress may by law 
regulate the same, but salaries or compensation fixed hereunder by the Presi- 
dent shall in no instance exceed by more than twenty-five percentum the salary 
or compensation paid for the same or similar services to persons employed 
by the Government in continental United States * * *. 


The decision of August 7, 1925, held as follows: 


Increases in compensation of Government employees may not be made 
retroactively effective unless so provided by statute. There appears to be no 
statute authorizing retroactive increases in compensation of postal employees 
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of the Panama Canal, and while the basic law of 1912, supra, would authorize 
the administrative authorities to make increases in the compensation of the 
postal employees of the Panama Canal to correspond to the increases paid 
employees in the United States Postal Service, the act of February 28, 1925, 
did not ipso facto make such increases nor require them to be made, and the 
pay rolls on file in this office show no general or individual increases in the 
compensation of such employees up to and including April 30, 1925. 


Nothing has been submitted to require or justify any modification 
of such conclusion of law. That the act of 1912 does not require 
increase in compensation of Panama Canal employees when an 
increase is granted to employees holding similar positions in the con- 
tinental United States, is apparently understood by the Panama 
Canal administrative office, for the governor has reported that no 
increase was granted certain other classes of employees who held 
positions similar to those recently increased in the continental 
United States, such as school-teachers, policemen, and firemen. Un- 
der the well-settled principle that an increase in compensation may 
not be made retroactively effective in the absence of statute, no other 
conclusion of law than that stated in the quoted decision would 
have been proper. 24 Comp. Dec. 582; 25 id. 932; 26 id. 432; 2 
Comp. Gen. 45; id. 515; 3 id. 517; id. 559; id. 844; 4 id. 299; id. 957; 
6 id. 133; and cases therein cited. At the time the decision in ques- 
tion was rendered, August 7, 1925, this office had not been advised 
of the retroactive increase in compensation ordered by the Governor 
of the Panama Canal June 24, 1925, but even if the office had been so 
advised there could have been no other conclusion of law. 

The governor does not base his request for review upon any error 
in the former decision, but on the practice of at least 10 years’ 
standing of authorizing increases in compensation of employees 
under the Panama Canal effective as of the date increases in com- 
pensation are authorized by statute or otherwise for employees hold- 
ing similar positions in the continental United States. He cites the 
case of the 5 and 10 per cent increase granted civilian employees 
in the continental United States effective July 1, 1917, which was 
applied to the employees under the Panama Canal from the same 
date under a retroactively effective order issued subsequent to 
July 31, 1917. The Auditor for the War Department at first sus- 
pended payments of the increase, but later removed the suspension 
on the basis of a letter of explanation by the governor. Similar 
payments have since been passed by the accounting officers without 
objection. The question does not appear to*have been submitted to 
or considered by the Comptroller of the Treasury. 

While action in the settlement of an account of a disbursing 
officer by a former Auditor of the Treasury or in the audit of 
accounts by this office may not be considered as a controlling prec- 
edent, such consistent action by the accounting officers as appears 
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in this instance may be considered as justifying the action of the 
Panama Canal heretofore in increasing the compensation of em- 
ployees effective from the date of increase in the continental United 
States. 6 Comp. Gen. 78, 81. In view thereof, and of the fact 
that the retroactive orders in this case were made prior to date of 
the decision on the basis of which the disallowance was made, credit 
may now be allowed in the accounts of the disbursing officer in 
question for the sum of $2,386.09. 

Hereafter all increases in compensation granted employees of the 
Panama Canal under the provisions of the act of August 24, 1912, 
supra, should be made prospectively effective from the date of ap- 
proval by the administrative office or from a subsequent date spe- 
cifically approved. 


(A-11927) 


RENTAL AND SUBSISTENCE ALLOWANCES—MINOR SON ATTEND- 
ING NAVAL ACADEMY 


An officer of the Navy is not entitled to increased rental and subsistence 
allowances by reason of an unmarried minor son who is attending the 
United States Nuval Academy where all necessary quarters and subsistence 
are furnished by the United States. 

The operation of a statute must be restricted within narrower limits than 
its words import where the literal meaning embraces cases not intended 
by the legislative body. 


Decision by Comptroller General McCarl, October 25, 1926: 

Lieut. George J. Shaw (S. C.), United States Navy, has presented 
a claim for the difference between rental allowance at $60 per month 
and subsistence allowance at 60 cents per day which he received as 
an officer having no dependents while on duty at the United States 
navy yard, New York, N. Y., from July 17, 1924, to June 1, 1925, 
and rental allowance at $100 per month and subsistence allowance 
at $1.80 per day provided by law for an officer of his rank and length 
of service having a dependent. In a letter dated June 23, 1925, he 
explains the claim as follows: 

I have a minor child under twenty-one years of age (he became 21 years 
of age on June 2nd, 1925) * * * who is a midshipman at the U. S. Naval 
Academy, Annapolis, Md., being subsisted and quartered at that institution 
at Government expense. I was under a misapprehension then that I was not 


entitled to the allowances of an officer with dependents because of this 
4 


The difference in allowances claimed amounts to $804 and the 
officer appears of the opinion the all-inclusive phraseology employed 
in sections 4 and 6 of the act of June 10, 1922, 42 Stat. 625, as 
amended by the act of May 31, 1924, 43 Stat. 250, entitles him to the 
additional allowances notwithstanding that the Government pro- 
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vided adequate quarters, heat, light, subsistence, etc., without charge 
to his son during the period covered by the claim. 
Section 4 of the act provides: 


That the term “dependent” as used in the succeeding sections of this Act 
shall include at all times and in all places a lawful wife and unmarried 
children under twenty-one years of age. It shall also include the mother of 
the officer provided she is in fact dependent on him for her chief support. 


The broad mission of the Naval Academy has been defined as 
follows: 


To mould the material received into educated gentlemen, thoroughly in- 
doctrinated with honor, uprightness, and truth, with practical rather than 
academic minds, with thorough loyalty to country, with a groundwork of 
educational fundamentals upon which experience afloat may build the finished 
naval officer, capable of upholding, whenever and wherever may be necessary, 
the honor of the United States; and withal giving due consideration that 
healthy minds in healthy bodies are necessities for the fulfillment of the 
individual missions of the graduates; and that fullest efficiency under this 
mission can only be attained, if, through just and humane yet firm discipline, 
the graduates carry into the service respect and admiration for this academy. 


A candidate nominated for a vacancy at the academy who success- 
fully passes the mental and physical examinations will receive an 
appointment as midshipman and be admitted to the Naval Academy 
provided (1) he is a citizen of the United States; (2) was not less 
than 16 years of age nor more than 20 years of age on April 1 of 
the calendar year in which he enters the academy; and (3) has signed 
articles, with the consent of his parent or guardian, by which he 
binds himself to serve in the United States Navy during the pleasure 
of the President of the United States (including his time of proba- 
tion at the Naval Academy) unless sooner discharged. (Regula- 
tions governing the admission of candidates into the United States 
Naval Academy as Midshipmen, February, 1925.) 

The pay of a midshipman is $780 per annum commencing at the 
date of his admission, and is sufficient to meet all his expenses while 
at the Naval Academy. In addition he is provided quarters, rations, 
and a course of technical training. From the time he enters the 
academy until his graduation therefrom, with the exception of brief 
vacations at Christmas, Easter, and during the month of September 
of each year or in connection with athletic contests, the midshipman 
is not permitted to leave the town of Annapolis, each of the twenty- 
four hours of his day being controlled by rigid and specific regula- 
tions governing his sleeping, his eating, his study, his recreation, his 
relaxation, etc., and his every delinquency making him susceptible 
to serious punishment or dismissal. It is a form of indenture or 
apprenticeship in which the parent surrenders practically all 
parental control and responsibility and the obligation of support 
and education is assumed by the United States. It may be classed 
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as equivalent to the duties of a foster parent by adoption. With his 
own and his parents’ consent the midshipman becomes in fact a child 
or ward of the Government. It has even been held when a minor 
enlists in the Army or Navy that the enlistment operates as an 
emancipation. Commomwvealth v. Morris,1 Phila. (Pa.) 381; Baker v. 
Baker, 41 Vt. 55; 29 Cyc. 1625. It is inconceivable then that the Con- 
gress could have intended to include in the phrase “ unmarried chil- 
dren under twenty-one years of age ” a son who has been emancipated 
by appointment as a midshipman for his manumission is more com- 
plete than that of a minor son who contracts marriage, the statute ex- 
pressly excluding the latter from the term “dependent.” 29 
Cyc. 1675. 

It is a sound rule of statutory construction that the operation of 
a statute must be restricted within narrower limits than the words 
import where the literal meaning embraces cases not intended by the 
legislative body. Brewer v. Blougher, 14 Pet. 178-200, 10 L. ed. 408: 
United States v. American Bell Telephone Company, 159 U. S. 
548-555, 40 L. ed. 255; Holy Trinity Church v. United States, 143 
U. S. 457, 472, 36 L. ed. 226. 

In Pittsburgh, etc., R’y Co. v. Vining’s Adm’r. 27 Ind. 513, 519. 
92 Am. Dec. 269, in construing the term as used in a statute pro- 
viding that the action for the death of a child must be brought by 
the father, etc., the court said: 


The word child * * * is not to be construed as equivalent to the word 
“minor,” but we think is limited in its application to one who occupies the 
position of a child to a parent, as depending upon him for protection, support, 
and education, and can not be held to include one who, although a minor, has 
assumed the relations and responsibility devolving upon the head of a family. 
Webster says, the word “is applied to infants from their birth, but that the 
time when they cease ordinarily to be so called is not defined by custom.” 
We think it is intended by the statute that the position occupied by the person 
should determine the question rather than the age alone. 


The settlement disallowing Lieutenant Shaw’s claim for additional 
allowances must be sustained. 


‘ (A-14781) 
DISBURSING OFFICERS—CLOSING AND TRANSFERRING ACCOUNTS 


Disbursing officers or agents when closing their accounts on a change of bond 
or upon relinquishing their office should deposit the unexpended funds in 
the Treasury of the United States, or transfer them to their successor 
taking a receipt therefor, or upon change of bond may transfer the funds 
to an account under the new bond upon a certificate by two disinterested 
persons who have verified the cash on hand and on deposit, the particular 
method to be followed being dependent upon the circumstances and the 
location of the disbursing officer. 
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Comptroller General McCarl to the Secretary of the Interior, October 25, 
1926: 


There has been received your letter of June 5, 1926, reading in 
part as follows: 


When disbursing agents of the Indian Service take out new bonds or are 
relieved by their successors in office, they are required to deposit their unex- 
pended balances of public funds to the credit of the United States, as required 
by paragraph 1 of Treasury Department Circular No. 197, issued December 1, 
1898 (5 Comp. Dec. 988). 

This procedure results in considerable inconvenience and embarrassment 
because of the long periods which must elapse between the deposits and ad- 
vances under new bonds or to new disbursing agents. The business of the 
Indian Service would be very greatly expedited if disbursing agents were 
permitted to transfer their unexpended balances of public funds from old to 
new bonds or to their successors, as is done with respect to moneys held in 


trust for individual Indians and deposited in banks in accordance with exist- 
ing law. 


Although there is no statutory prohibition against the transfer of 
funds by one disbursing officer or agent to another when closing 
accounts due to a change of bond or relinquishment of office by 
resignation, removal, change of station, etc., it has long been the 
practice to close accounts in such cases by deposit of the public 
funds in the Treasury so that the liability of sureties on the respec- 
tive bonds may be definitely fixed. When, however, an officer is 
stationed remote from a United States depository and the balance 
of funds on hand is desired for immediate use at his station, the 
transfer of funds to some other proper disbursing officer or agent 
has been authorized. See 5 Comp. Dec. 988, 7 id. 373 and 5 Comp. 
Gen. 170. With respect to disbursing officers and agents outside the 
continental limits of the United States, decision of April 22, 1926, 
A-13478, prescribed the method to be followed in closing accounts 
under change of bond. 

Without question the closing of accounts by deposit of unexpended 
funds in the Treasury is much more satisfactory from the accounting 
standpoint than the closing thereof by tranfer of unexpended funds 
to other officers, as there is removed all possibility of differences 
arising later as to the amounts, especially of cash, transferred. 

Owing to the peculiar needs of the military and naval services the 
closing of accounts by transfer to other proper disbursing officers 
has been authorized, and in view of the increasing volume of busi- 
ness done by the civil departments of the Government, the wide 
dispersion of their officers and agents, the necessity for the prompt 
payment of obligations and the continuous operation of public busi- 
ness, the extension of that practice within reasonable limits to those 
departments appears to be justified. That there may be uniformity 
in all departments in the manner of closing accounts, general rules 
are prescribed as follows: 








292 DECISIONS OF THE COMPTROLLER GENERAL 


1. Disbursing officers or agents stationed in Washington, or when 
stationed in the field and the funds are not urgently needed for 
disbursement purposes, will close their accounts by deposit of un- 
expended balance of funds in the Treasury of the United States. 

2. (a) When the disbursing officers or agents in the field are 
stationed at a distance from Washington or the exigencies of the 
public business so require unexpended balance of funds may be 
transferred to other proper disbursing officers or agents upon re- 
linquishing office, receipts therefor being taken showing separately 
the amounts in depository and in cash. Receipts shall be retained 
by the receiving and transferring officers or agents and carefully 
preserved for possible future use in the audit and settlement of 
accounts. (b) Upon change of bond, if closing of accounts can not 
be accomplished as prescribed in preceding part of this paragraph 
the procedure should be substantially as prescribed for disbursing 
officers and agents stationed outside the continental limits of the 
United States. 

3. When it is not practicable for disbursing officers or agents out- 
side the continental limits of the United States to follow the pro- 
cedure prescribed in 1 or 2 (a), in closing accounts under change of 
bond, there should be at least two disinterested persons designated 
to verify the cash on hand and the depository account, the verifica- 
tion of the former to be made by actual count and that of the latter 
by using the latest available Treasury or bank statement as a basis. 
A certificate should be prepared, dated and signed by such persons 
showing: (a) The amount of cash on hand in foreign and United 
States moneys itemized as to (1) cash, (2) checks, and (3) other 
items, described in detail, held as cash. (b) The value of foreign 
currency in United States money together with the exchange rate 
on the day of count or the average rate for the accounting period 
involved. (c) The amount of the depository balance. 

The certificate will be forwarded with the account under the old 
bond and the date thereof must agree with the closing date of the 
officer’s account under such bond. The balance so certified will ap- 
pear in the account under the old bond as “ Transferred to account 
under new bond dated per certificate herewith ” and taken 
up‘in the new account as “ Transferred from account under the old 
bond dated i 

Your question is answered accordingly. 
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(A-16010) 


MISCELLANEOUS RECEIPTS—ERRONEOUS DEPOSITS FROM COURT 
REGISTRY 






The deposit in the Treasury to the credit of miscellaneous receipts by a clerk of 
a district court of an excess amount from the court registry as wages of 
deceased or deserting seamen unclaimed for more than six years does not 
constitute the deposit of money “before the payment of legal and just 
charges against the same,” and the excess may not therefore be refunded 

under the indefinite permanent appropriation for refunding moneys errone- 

ously deposited and covered as provided by section 3689, Revised Statutes. 





Decision by Comptroller General McCarl, October 26, 1926: 

John F. Knowlton, clerk, United States district court, District of 
Maine, has requested review of settlement No. 0114815, wherein was 
disallowed, September 9, 1926, his claim for $10 representing an 
over deposit in that amount made by him from the registry of the 
court under date of December 22, 1925, by certificate of deposit No. 
56, Portland National Bank. 

It is certified by the Solicitor of the Treasury by letter of July 15, 
1926, to the Secretary of the Treasury that in checking up the de- 
posits of John F. Knowlton it was found that he had placed the 
sum of $267.64 to the credit of the Treasurer of.the United States 
as wages of deceased or deserting seamen unclaimed in the court 
registry for more than six years, when he should have deposited but 
$257.64, as verified by the addition of the different items. 

The deposit was made pursuant to the provisions of section 4545, 
Revised Statutes, as amended by the act of March 3, 1897, 29 Stat. 
689, and by chapter 13 of the Judicial Code of March 3, 1911, 36 Stat. 
1167, providing that when no claim to the wages or effects or pro- 
ceeds of the sale of the effects of a deceased seaman is substantiated 
within six years after the receipt thereof by the court, it shall be in 
the absolute discretion of the court subsequent thereto either to allow 
or refuse the same, and such court shall from time to time pay any 
moneys arising from unclaimed wages, etc., which it is not necessary 
to retain for the purpose of satisfying claims, into the Treasury of 
the United States. 

Originally funds as here involved were covered into the Treasury 
to the credit of an appropriation to be expended by the Marine 
Hospital establishment for the relief of sick and disabled and desti- 
tute seamen belonging to the United States merchant marine service, 
but after other provision was made for the expenses incurred by the 
Government in furnishing such relief (see particularly sec. 15, act 
of June 26, 1884, 23 Stat. 57, and the act of March 3, 1905, 33 Stat. ; 
1217), it became the practice obtaining at present, to cover such . 
money into the general fund of the Treasury as miscellaneous 
receipts. 1 Comp. Gen. 559. 
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In the present case the Secretary of the Treasury reports that the 
sum of $267.64 was covered into the Treasury of the United States 
to the credit of “ Miscellaneous receipts, unclaimed wages of seamen 
in registry of court more than six years,” by miscellaneous receipt 
covering warrant No. 99, dated December 31, 1925, list No. A-85933. 

The claim was submitted to this office by the Treasury Depart- 
ment for consideration as a claim for refund under the provisions of 
section 3689, Revised Statutes, providing for certain indefinite per- 
manent annual appropriations and more particularly under the sub- 
head thereof providing as follows: 


Refunding moneys erroneously received and covered: 
To refund moneys received and covered into the Treasury before the payment 
of legal and just charges against the same. 


In decision AD-8119 of February 26, 1924, it was said: 


The words “legal and just charges” as used in this section mean an obliga- 
tion or lien on the moneys received which could have been discharged from it 
before it was paid into the Treasury. 14 Comp. Dec. 82. In 17 Comp. Dec. 
273, it is stated : 

“It is clear, however, that each of the provisions refers only to moneys that 
might properly be paid into the Treasury as public moneys but for the exist- 
ence of the legal charges against it. This idea is expressed in the original act 
by designating it as moneys ‘ accruing to the United States’ from ‘ fines, penal- 
ties, and forfeitures,’ or ‘other sources.’ There could be no legal and just 
charges for which the United States would be liable against moneys that did 
not accrue to the United States. It would be a misnomer to use the words 
‘legal and just charges against the same’ as synonymous with legal title in 
or to. This provision has never been held to authorize the repayment of 
moneys that belonged to private parties which were illegally covered into the 
Treasury. It does not make an appropriation to repay all moneys that may 
have been erroneously received and covered into the Treasury, but only to 
satisfy legal and just charges, in the nature of liens against the moneys that 
have been collectcd by proper authority and which, but for the existence of 
such charges, would be covered into the Treasury * * *.” 


It is evident from the facts appearing in this case that the claim 
is not one properly for payment under the appropriation made by 
section 3689, Revised Statutes, and as there is no other appropria- 
tion from which the claim could be paid, the amount having been 
covered into the Treasury as miscellaneous receipts from which it 
can not be withdrawn except in consequence of an appropriation 
made by law, the payment of such claim must be denied. 3 Comp. 
Gen. 296; 4 id. 520. 

Accordingly, upon review the settlement must be and is sustained. 
However, in view of the fact that the court registry has been erro- 
neously depleted in the amount of $10, there would appear no legal 
objection to the withholding a like amount from funds of the same 
nature over which the court has jurisdiction when other moneys 
representing unclaimed wages of deceased or deserting seamen here- 
after are to be deposited by the clerk from the registry of the 
court, proper notations of the transaction to be made by the clerk 
of the court when the adjustment is effected. 26 Comp. Dec. 555; 
decision of April 8, 1926, A-13526. 
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DECISIONS OF THE COMPTROLLER GENERAL 
(A-16062) 


EXCHANGE ON GOVERNMENT CHECKS 


The expense incurred by an officer of the United States in Alaska in cashing 
a disbursing officer's check issued to him in payment of his salary or 
expense account is not a proper charge against the United States. 


Comptroller General McCarl to the Attorney General, October 27, 1926: 

There has been received your letter of October 16, 1926, file McC 
2 B 31, in which you submit for decision the questions as to whether 
there may be paid from United States funds the amounts charged as 
“exchange ” by banks in Alaska for cashing the checks drawn on the 
Treasury in payment of salaries and expenses of the officers and 
employees of the Department of Justice. Particular reference is 
made by you to the situation at Nome, Alaska, where it appears 
the local bank is exacting a charge of 1 per cent for cashing Govern- 
ment checks, 

Your attention is invited to the decision of a former Comptroller 
of the Treasury rendered July 24, 1896, 3 Comp. Dec. 43, wherein 
it was held, quoting from the syllabus, that— 

The expense incurred by an officer of the United States in cashing a dis- 
bursing officer’s check issued to him in payment of his expense account is not 
a proper charge against the Government. 

This has been the uniform holding of the accounting officers of the 
Treasury and of this office for more than thirty years, see 16 Comp. 
Dec. 277, and has been held applicable to checks issued in payment 
of salaries as well as for reimbursement of expenses. 

You are accordingly advised that in the absence of specific statu- 
tory authority therefor the payment of the charges referred to by 
you from public funds is not authorized. 


(A-15733) 
CONTRACTS—STENOGRAPHIC REPORTING—ADVERTISING 


While stenogruphic reporting is primarily a personal service for performance 
by regular employees, when Congress by statute authorizes its procurement 
by contract, the procedure must be generally as in matters of contract 
by obtaining the service through competitive bids to be solicited under 
section 3709, Revised Statutes, at least once each fiscal year. 


Comptroller General McCarl to Chairman, Board of Tax Appeals, October 28, 

1926: 

I have your letter of October 5, 1926, in reply to my letter of 
September 30, 1926, with reference to the contract for the supplying 
of stenographic transcripts of proceedings before your board. You 
state in part that: 
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In December, 1924, bids were opened for contract reporting for this board. 
There were 19 bidders. The bids ran from $1 per page to 30 cents per page. 
The bids were as follows: 


Two bidders, at 
One bidder, at 
One bidder, at 
One bidder, at 
Two bidders, at 
One bidder, at 
Nine bidders, at 
One bidder, at 
One bidder, at 


The lowest bidder was eliminated after investigation disclosed that he had 
been disbarred from practice in Virginia and Illinois, and that disbarment 
proceedings were pending against him in the courts of Massachusetts. 

The only remaining bid was at 50 cents per page for original copy. But for 
carbon copies this bid was 15 cents per page, as against 5 cents bid by those 
bidding 55 cents for originals. So that, in reality, the 55-cent bid was the 
lowest bid received from a responsible person. 

The contract was awarded to Floyd E. Moore, trading as Moore Reporting 
Co., and accordingly, on January 6, 1925, a contract was executed between 
Mr. Moore and the board. A copy of that contract is on file in your office. 
The last clause of that contract is as follows: 

“It is mutually understood and agreed that this agreement shall remain 
in force and effect until revoked by the party of the second part, acting under 
the instructions of the United States Board of Tax Appeals, or by the party 
of the first part after 30 days’ notice in writing, the one party in either case 
to the other.” 


The contract above referred to, of January 6, 1925, was considered by 
Mr. Moore and by the board as a continuing contract, in view of the provi- 
sion therein that it should remain in force and effect until revoked. For 
that reason it was not deemed necessary formally to renew the contract at 
the beginning of this current fiscal year. However, in view of the question 
which had arisen as to copy prices in emergencies, it was thought desirable 
by both contracting parties that some provision should be made for meeting 
such a situation in future. At first the parties deemed it necessary only to 
indorse the old contract by adding the desired provision. Except for this, it 
was not deemed necessary to do aught but continue under the old contract. 

After discussion between the parties it was decided that the old contract 
should be redrafted to incorporate these desired provisions, and this was 
done. The contract was not changed in material particulars otherwise, except 
that Mr. Moore agreed to report anywhere in the United States upon direction 
of the board at the prices contained in the contract. This was and is believed 
to be highly beneficial to the Government. 

In view of the provisions of the contract of January 6, 1925 (quoted above), 
it is respectfully submitted that the board’s contract was a continuing one 
and that there was no necessity for inviting bids and proposals for a new 
contract for the current year. The present existing contract is believed to 
be a valid and legal contract, and it is further submitted that the law 
relative to such contracts has been complied with. 


Section 3679 of the Revised Statutes, as amended by the act of 
February 27, 1906, 34 Stat. 49, prohibits involving the Government 
in any contract or other obligation for the future payment of 
money in excess of the annual appropriation under which made, 
unless such contract or obligation is authorized by law; and sec- 
tion 3782, Revised Statutes, prohibits the making of contracts and 
purchases unless the same is authorized by law or under an appro- 
priation adequate to its fulfillment, with certain exceptions not 
here involved. These provisions and other provisions, such as sec- 
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tion 3709, requiring competition by advertising in the making of 
Government contracts and purchases negative a procedure which 
would permit contracting or obligating the Government for a long 
period of time or an indefinite time. Therefore, a contract under 
authority of an annual appropriation and purporting to cover a 
period beyond the end of the fiscal year for which the appropri- 
ation was made may not be considered as obligating the Govern- 
ment beyond the said fiscal year. The contract in question does 
not even contain a provision that it is made subject to an appro- 
priation. However, such stipulation does not overcome the restric- 
tion of making contracts by competition. 

In view of the provisions of law hereinbefore mentioned, the 
agreement with Floyd E. Moore, trading as the Moore Reporting 
Co., may be understood as a continuing offer by the said company 
to supply stenographic transcripts of proceedings before the Board 
of Tax Appeals for the prices named therein for the particular year. 
It does not exclude or relieve the administrative office concerned 
from asking bids and ascertaining from others each year prices for 
rendering such service. Upon a request for bids, it is not at all 
improbable that the original contractor might bid to render the serv- 
ices at a price less than its continuing offer, but in awarding a new 
contract in such a situation as here presented, consideration should 
be given the continuing offer along with other bids received and the 
contract awarded to the lowest bidder thus appearing, but in no 
event at a higher price than that made in the continuing offer. 

Obviously, the intent and purpose of section 3709, Revised Stat- 
utes, is to secure to the Government the benefits derived from compe- 
tition in the making of contracts and in the purchase of supplies. 
While the said statute does not require advertising in cases of 
personal services, the personal services here involved as a matter of 
contract go to the manner of performance of the service—which is 
that of reporting—and being now authorized as a contractual matter 
the procedure must be generally as in other matters of contracting 
by obtaining the service through competitive bids, 

It appears that the contract with the Moore Co. was origi- 
nally made after advertising for bids. The question of contracting 
for the service instead of using the employees of the board was raised 
and this office in decision of October 21, 1925, determined that there 
was then no authority to so contract but the contract would not be 
questioned to June 30, 1926; thereafter legislative authority would 
have to appear for the procedure. Legislative authority was ob- 
tained, and the decision of this office of April 2, 1926, held it was 
sufficient authority to contract for services. Thereupon, apparently, 
contract was made under date of June 26, 1926, for the term end- 
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ing June 30, 1927, and to continue thereafter from year to year 
without further agreement. 

The decision of this office rested only upon the question of con- 
tracting for the service as against its performance by the employees 
of the board. There was no determination of the manner of con- 
tracting for the service. The board seems to have thought that hav- 
ing obtained the legislative authority to make contract there was 
no limitation either in the manner of making it or for what period. 
This, of course, was wholly in error. It is not clear why the board, 
having obtained bids in December, 1924, should not have likewise 
proceeded to obtain bids each fiscal year since. The situation is 
one in which that objection will not now be made to continuation 
of the contract for the term ending June 30, 1927, but you are ad- 
vised that beginning with the fiscal year 1928 it will be necessary 
to make a showing of compliances with the provisions of section 
3709, Revised Statutes. See also decision of this date in the matter 
of the Federal Trade Commission (A~-15867). 


(A-15874) 


VETERANS’ BUREAU—TRAINEES—STATE FEES FOR LICENSE OR 
EXAMINATION 


State fees for examination as a condition precedent to granting a license to a 
trainee of the Veterans’ Bureau to practice dentistry are, under General 
Order 150 of that bureau, expenses to the complete rehabilitation of dis- 
abled men and are therefore properly payable from the appropriation for 
national rehabilitation where the trainee was admitted to training under 
section 2 of the act of June 17, 1918, 40 Stat. 117, as amended, as dis- 
tinguished from section 3 of said act, which provides for free instruction 
only. 


Decision by Comptroller General McCarl, October 28, 1926: 

Frederick H. Converse requested, September 17, 1926, review of 
claim settlement No. 0150102 of August 26, 1926, in which was dis- 
allowed his claim for reimbursement in the amount of $25 as having 
been paid by him in June, 1924, as a fee for the examination for a 
dental license, State of New York. 

The Director, United States Veterans’ Bureau, reports under date 
of October 18, 1926, that this veteran was admitted to training under 
section 2 of the act of June 17, 1918, 40 Stat. 617, as amended by the 
act of July 11, 1919, 41 Stat. 158, which section provides for the 
complete rehabilitation of veterans as distinguished from section 3 
of that act, which only provides for free instruction. These sections 
of the act of June 17, 1918, were reenacted in substantially the same 
language as sections 400 and 402, respectively, of the World War vet- 
erans’ act of June 7, 1924, 43 Stat. 627. Paragraph 112 of General 
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Order 150 of the Veterans’ Bureau promulgated November 8, 1922, 
provides : 


Examination, graduation, license, and other fees or expenses required by 
institutions during training or to insure graduation, or required by a State 
or political subdivision thereof as a condition of entrance upon an occupation 
or vocation, are expenses incident to rehabilitation of disabled men under the 
vocational rehabilitation act. * * * 


The claimant was duly authorized by the local training supervisor 
to take the examination and, as the fee for the examination was re- 
quired to be paid in advance, which could not be done by the local 
supervisor from public funds, the trainee paid the fee from his 
personal funds and now seeks reimbursement. 

The payment of State license fees under such circumstances as a 
part of the vocational rehabilitation of World War veterans was 
approved by this office in decision of May 2, 1923, Review 3660. The 
fact that a contract was involved in that case is not material, as con- 
tracting would not legalize an otherwise unlawful expenditure. 

Upon review $25 is certified due claimant under the appropriation 
“ Vocational rehabilitation, Veterans’ Bureau, 1924,” but as said ap- 
propriation has now lapsed, the certified claim will be reported to the 
Congress and will be paid in due course, if and when an appropria- 
tion is made available therefor. 


(A-15879) 


INTERNAL REVENUE TAX REFUNDS—INTEREST WHEN REDUCED 
TO JUDGMENT 


When a refund of internal revenue taxes is made pursuant to suit and judg- 
ment thereon, the claimant’s right to interest is limited to that decreed 
in the judgment and is not for computation under section 1019 of the 
revenue act of 1924, 43 Stat. 346, which is applicable only to refunds 
authorized by the Commissioner of Internal Revenue. 


Decision by Comptroller General McCarl, October 28, 1926: 

There is for consideration by this office claim of Albert F. Daniel- 
son for interest upon a judgment rendered in his favor against the 
United States by the United States District Court, District of 
Nebraska, Omaha division, under date of May 29, 1925, in a suit 
brought by claimant for the recovery of the sum of $916.67 special 
liquor tax paid under protest to the internal-revenue collector, dis- 
trict of Nebraska, under date of September 30, 1919. 

The judgment in question provided that the plaintiff was entitled 
to recover said principal sum, plus interest thereon, amounting to 
$363.53, or a total of $1,280.20, and it was ordered, adjudged, and 
decreed by the court that the plaintiff should recover from the 
United States the sum of $1,280.20 and costs of the action, assessed, 
as certified by the clerk of the court, at $16.45. 
66344°—27——21 
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The Commissioner of Internal Revenue, under date of December 
1, 1925, forwarded the judgment to this office for payment pursuant 
to the provisions of the act of February 18, 1904, 33 Stat. 41, and by 
certificate of settlement No. 0106976, dated January 21, 1926, pay- 
ment therefor in the sum of $1,296.65 was made to claimant, for 
which he has apparently accepted check drawn by the Treasurer 
of the United States therefor. 

It is now contended on behalf of the claimant that he is entitled 
to interest upon the amount of $1,296.65 from date of final judgment, 
May 29, 1925, “to the date on which the commissioner signed the 
authorization to the disbursing clerk of the Treasury directing the 
said disbursing clerk to pay the refund,” basing such claim on the 
provisions of section 1019, revenue act of 1924, 43 Stat. 346. The 
section in question provides: 

Upon the allowance of a credit or refund of any internal-revenue tax 
erroneously or illegally assessed or collected, or of any penalty collected with- 
out authority, or of any sum which was excessive or in any manner wrong- 
fully collected, interest shall be allowed and paid on the amount of such credit 
or refund at the rate of 6 per centum per annum from the date such tax, 
penalty, or sum was paid to the date of the allowance of the refund, or in 
case of a credit to the due date of the amount against which the credit is 
taken, but if the amount against which the credit is taken is an additional 
assessment, then to the date of the assessment of that amount. The term 
“additional assessment” as used in this section means a further assessment 
for a tax of the same character previously paid in part. 

That the section just quoted was not intended to apply in cases 
where the refund of taxes illegally assessed or collected was obtained 
by virtue of a judgment in a United States court is shown by the 
next section of the revenue act of 1924, in which section 177 of the 
Judicial Code, as amended, is reenacted without change as follows: 

No interest shall be allowed on any claim up to the time of the rendition of 
judgment by the Court of Claims, unless upon a contract expressly stipulating 
for the payment of interest, except that interest may be allowed in any judg- 
ment of any court rendered after the passage of the revenue act of 1921 against 
the United States for any internal-revenue tax erroneously or illegally assessed 
or collected, or for any penalty collected without authority or any sum which 
was excessive or in any manner wrongfully collected under the internal 
revenue laws. 

The appropriations made for the refund of taxes illegally assessed 
and collected provide a lump sum “For refunding taxes illegally 
collected under the provisions of sections 3220 and 3689, Revised 
Statutes, as amended by the act of February 24,1919 * * *,” 
41 Stat. 654; id. 1274; 42 Stat. 376; id. 1098; 43 Stat. 49; id. 757; 44 
Stat. 180. 

The amendment of 1919, 40 Stat. 1145, referred to above, provided 
that beginning with the fiscal year 1921 and annually thereafter, 
the Secretary of the Treasury was required to submit— 

* * * an estimate of appropriations to refund and pay back duties 


or taxes erroneously or illegally assessed or collected under the internal 
revenue laws, and to pay judgments, including interest and costs, rendered 
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for taxes or penalties erroneously or illegally assessed or collected under 
the internal revenue laws. 


Section 1019, revenue act of 1924, deals exclusively with the allow- 
ance of interest in cases where the Commissioner of Internal Revenue 
determines that an overassessment was made in a particular case and 
that taxes were illegally collected. In such cases the regulations 
have provided and the courts have held that interest at 6 per cent 
is due the taxpayer from date of payment to date of allowance, which 
latter date has been construed and understood as meaning the date 
upon which the commissioner authorized the disbursing clerk of 
the Treasury Department to make the refund. In a case such as 
is here involved, where a judgment has been obtained in a United 
States court, the claim for the payment thereof is not one, strictly 
speaking, for refund of taxes illegally collected, but one based upon 
the judgment, and, therefore, a judgment claim. In such cases 
section 1019 and the regulations made pursuant thereto have no 
application and the theory that interest is due to the date the com- 
missioner certifies the claim for payment fails for the reason that 
the allowance of the refund was made, not by the commissioner, 
but by the court. And, upon the same theory that interest is due 
and payable to date of allowance, the court allowed interest up to 
the date of final judgment, which date, for the purpose of comput- 
ing interest on the amount of taxes illegally collected when the 
case is for adjudication by a United States court, must be considered 
as the date of allowance. 

The two cases cited in support of the present claim, namely, 
Girard Trust Company v. United States, 270 U. S. 163, and Blair 
v. United States, 6 Fed. Rep. (2d) 679, both involved allowances of 
refunds by the Commissioner of Internal Revenue and can have no 
bearing upon the present case in which the refund was made pur- 
suant to a judgment of a United States court. 

Interest between date of final judgment and actual payment, or 
date of certification by the Commissioner of Internal Revenue, as 
here claimed, can not be paid as a general rule in the absence of 
a law specifically authorizing the payment of such interest. No 
such law exists in matters involving suits for refund of internal 
revenue taxes illegally assessed or collected. See in this connection 
United States v. Sherman, 98 U. 8S. 567; Angarica v. Bayard, 127 
U. S. 251; United States v. North Carolina, 136 U. S. 211. 

It appearing that claimant has been paid in full under certificate 
of settlement No. 0106976 for the amounts allowed by the judgment 
of May 29, 1925, claim for additional interest upon the sum allowed 
by such judgment must be and is disallowed. 






















































































































































































DECISIONS OF THE COMPTROLLER GENERAL 
(A-15719) 


FEDERAL AID TO ROADS—TOLL BRIDGES AND FERRIES 


The acts of July 11, 1916, 39 Stat. 356, and November 9, 1921, 42 Stat. 214, 

are mandatory in their prohibition that Government funds may not be 
used in aid of the construction or reconstruction of any bridge or ferry 
over which a toll is charged, and this restriction is applicable to the 
portion of the highway leading thereto, from such toll bridge or ferry 
back to a point to which a reasonable use would be made of the highway 
other than as a means of approach to such bridge or ferry. Authority 
granted by Congress to construct a toll bridge in an independent statute 
does not waive or modify the restriction on Federal aid nor is it material 
whether the toll bridges or ferries were constructed before or after the 
Federal aid legislation. This decision is for application after its date to all 
projects upon which actual construction had not been started. 


Comptroller General McCarl to the Secretary of Agriculture, October 29, 1926: 

Consideration has been given to your letter of September 15, 1926, 
containing a general statement as to the use of appropriated Fed- 
eral-aid funds for the construction of approaches to bridges or 
ferries over which a toll is charged the public, and requesting 
decision of several questions in connection therewith. After setting 
forth the considerations which have served to formulate the general 
policy of the Department of Agriculture, you conclude as follows: 


In view of the above, the department has felt that the provision in the 
Federal aid legislation against tolls contemplated, generally, that a reason- 
able time might be allowed for the removal of tolls in cases where such 
charges might be encountered, particularly in view of subsequent legislation 
by Congress authorizing the construction of toll bridges at points on the sys- 
tem of Federal-aid highways and under circumstances which would seem out 
of harmony with any other construction. It, therefore, took the view that 
in the case of toll ferries or bridges in existence at the time the Federal-aid 
legislation was enacted there might be instances where it would be permissible 
to allow the expenditure of Federal funds in the improvement of highways 
leading directly thereto, particularly in instances with reference to which 
the State or local authorities would arrange, or would agree to arrange, for 
the removal of the toll charges within a reasonable time, the question of 
what would constitute a reasonable time being a matter for determination 
in each case according to the circumstances arid facts peculiar to it. In the 
ease of toll ferries or bridges constructed or established subsequent to the 
passage of such legislation, however, the department took the view that since 
such crossings might have been bridged with the aid of Federal funds such 
funds, as a general rule, should not be expended in the improvement of high- 
ways leading thereto for a reasonable distance therefrom in each direction, 
the question of what would constitute a reasonable distance in each case being 
a matter for determination in the light of the facts peculiar to such case. 
Pursuant to the foregoing, some projects have been approved for improvement 
with Federal aid of highways leading to toll ferries or bridges which were in 
existence at the time the Federal aid highway legislation was enacted, but in 
these cases, generally, such approval has been subject to the condition that the 
toll ferry or bridge would be made free within such stipulated period as was 
determined would be feasible and practicable in each case for arrangements 
to be made for freeing the crossing of tolls. In like manner, some projects 
have been approved for improving with Federal aid highways leading to toll 
ferries or bridges constructed or established subsequent to the passage of the 
Federal aid legislation, but only in cases where definite provision was made 
for the removal of the toll charges within a specified time, often before the 
final payment of Federal funds on the project would be made. In this way a 
great many toll ferries and bridges have been made free. No Federal funds, 
however, have been paid in any instance on any toll structure or toll ferry, 
or on any equipment incident to their establishment and operation. 
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At the present time the department has under consideration the question 
of entering into an agreement with the Louisiana Highway Commission for the 
construction of Louisiana Federal-aid project No. 169, section A of which 
begins at the east side of the Atchafalaya River and extends easterly for 
4.93 miles in Pointe Coupee Parish and is proposed for improvement at an 
estimated cost of $138,910.93 on the. basis of which $61,107.87 Federal aid is 
requested, and section B of which begins at the west side of the Atchafalaya 
River and extends westerly for 7.469 miles in St. Landry Parish and is pro- 
posed for construction at an estimated cost of $194,082.93 on the basis of which 
$85,623.66 Federal aid is requested. 

The Atchafalaya River, therefore, separates sections A and B of this project 
and there is no free or toll ferry or bridge by which highway traffic may 
now cross the river. However, the N. O. T. and M. Railroad crosses the river 
at this point and the Louisiana Highway Commission has entered into an 
agreement with the railroad company, under authorization of act No. 37 of 
the 1924 Louisiana Legislature, regular session, whereby the railroad bridge 
is to be converted into a combination highway and railroad bridge with tolls 
to be charged for highway traffic thereover, the rates of such tolls to be 
adjusted every six months by the Louisiana Highway Commission and the 
railroad company, acting jointly, so that they will yield each year the sum 
of $21,178.25 to cover the estimated cost and expense to the railroad company 
of the installation, maintenance, depreciation, operation, and insurance of the 
property to be utilized for highway purposes under the terms of the agreement. 
Under the terms of this agreement, the Louisiana Highway Commission is given 
the right at any time during the existence of the contract either to reduce the 
rates of tolls or to eliminate said tolls altogether upon the annual payment 
by it to the railroad company of said sum of $21,178.25, or the difference 
between said sum and the amount yielded by the tolls if the State should 
elect merely to reduce the rates instead of to eliminate the tolls. 

When the project statement for this project was submitted to the depart- 
ment, it was approved subject to the condition that the bridge proposed to be 
provided for crossing the Atchafalaya River be made free from tolls within a 
period of five years after being opened up for highway traffic, or that free 
ferry service be provided at the crossing. The Louisiana Highway Commission 
proposes to make the bridge free after the expiration of five years from the 
date that it may be opened up to traffic by paying to the railroad company 
the $21,178.25 stipulated in the agreement. However, the agreement is dated 
February 12, 1926, and stipulates that unless previously terminated in ac- 
cordance with the provisions thereof it shall remain in force for a term of 
ten years from the date the bridge shall be opened for highway traffic, and 
that at or before the expiration of said term the parties may renew the same, 
or make a new contract, or, at the election of either, may abandon the use 
of such bridge for highway purposes and exclude the public therefrom. 
This contract further stipulates that highway tratlic over the bridge shall at 
all times be subordinate to railroad traflic thereover. While the Louisiana 
Highway Commission gives assurance that it will assume the charges against 
the bridge at the expiration of five years from the date that it may be opened 
to traffic, a right which is given it under the terms of its agreement with the 
railroad company, nevertheless, there is no assurance as to what provision 
will be made, or whether any provision at all will be made, for highway 
traflic to get across the river after the expiration of the 10-year period for 
which the agreement between the Louisiana Highway Commission and the 
railroad company is to run. 

The department, therefore, would appreciate your advice as to whether or 
not Federal funds properly may be expended on sections A and B of Louisiana 
project No. 169, in view of the conditions obtaining with reference to tolls 
in connection with the proposed bridge across the Atchafalaya River and the 
temporary nature of the provision actually proposed for freeing this crossing 
from toll charges. 


Your letter would appear to submit for consideration the follow- 
ing general classes of toll bridges and ferries, the approaches to 
which have been or are hereafter for construction under the Federal- 
aid road act of July 11, 1916, 39 Stat. 355, or under the Federal 
highway act of November 9, 1921, 42 Stat. 214: 
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1. Toll bridges and ferries constructed or established and in op- 
eration prior to the passage of the two Federal-aid statutes in a 
manner prescribed by the statutes of the States in which located 
under franchises lawfully obtained, which made it exceedingly diffi- 
cult in some instances for the States or other local subdivisions to 
arrange for the acquisition of such toll bridges and ferries, with a 
view to freeing them from toll charges. 

2. Toll bridges and ferries that are included in an approved sys- 
tem of Federal-aid highways, the construction and operation of 
which have been specifically authorized by acts of Congress 
subsequent to the passage of the Federal-aid acts. 

3. Toll bridges and ferries constructed or established subsequent 
to the passage of the Federal-aid statutes under local laws and not 
under specific authorization by the Congress, 

Section 1 of the act of July 11, 1916, 39 Siat. 356, provided: 


* * * ‘That all roads constructed under the provisions of this act shall 


be free from tolls of all kinds. 


Section 2 of the same statute provided: 
* * * necessary bridges and culverts shall be deemed parts of the re- 
spective roads covered by the provisions of this act. 

Section 9 of the act of November 9, 1921, 42 Stat. 214, provides in 
part as follows: 


That all highways constructed or reconstructed under the provisions of this 
act shall be free from tolls of all kinds. 


Section 2 of the same statute, 42 Stat. 212, provides in part as 
follows: 


While nothing appears in either of the statutes relative to 
ferries, it would seem that as a ferry is established and operated in 
lieu of a bridge, the two may be considered on the same basis in so 
far as the questions here involved are concerned. 

In decision of August 29, 1924, 4 Comp. Gen. 234, 236, it was held: 


It is well settled that a bridge includes the abutments and approaches neces- 
sary to make it accessible. The Clinton Bridge, 10 Wall. 454; United States 
v. Cincinnati & M. V. R. Co. et al., 1384 Fed. Rep. 353. What constitutes an 
approach depends on the local conditions existing in individual cases, 9 Corpus 
Juris 422, © © &, 


The prohibition in the statutes against the construction or recon- 
struction of toll highways, including bridges and approaches to 
bridges, is mandatory. The language employed to show the intent 
of the Congress is free from any ambiguity whatever and no con- 
struction is necessary to give it effect. It must be held generally, 
therefore, that if a toll is charged over a bridge or ferry, Govern- 
ment funds are not available for the construction or reconstruction 


The term “highway” includes * * *, bridges, * * * 
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of any portion of the bridge or ferry or the approaches thereto. 
What portion of the highway leading up to a toll bridge or ferry 
should be considered as the approach is, of course, for determination 
on the conditions and circumstances disclosed in each particular case. 
For instance, if the bridge or ferry is an essential part of the high- 
way on both sides and there are no other highways leading up to the 
bridge or ferry, Federal aid should not be given for the construction 
of any portion of the highway on either side of the bridge or ferry 
back to a point up to which a reasonable use would be made of the 
highway other than as a means of approach to the bridge or ferry, 
such as an intersecting highway giving a choice of direction, or a 
town, village, etc. 

The three general classes of cases are considered as follows: 

1. No exceptions whatever appear in the statute in favor of toll 
bridges or ferries constructed or established and in operation under 
State or local laws prior to the passage of the Federal-aid statutes. 
I can not agree that appropriated Federal funds were or are now 
available for Federal aid in the construction or reconstruction of the 
approaches to such bridges or ferries. You state that a reasonable 
period of time is given the State to acquire the bridge or ferry, or to 
otherwise take action looking to the discontinuance of the collection 
of tolls, but it is understood that payments of Federal funds have 
continued during the actual period that tolls are collected and that 
also in some cases tolls are collected after the project is completed. 
For the purpose of giving the States or other political subdivisions 
an incentive to maintain free bridges and ferries, it would appear to 
be proper and within your discretion to require as a prerequisite to 
the approval of a particular highway for Federal aid, an undertaking 
on the part of the State that the bridges and ferries on said high- 
way shall be made free of tolls within a reasonable time; but in no 
case may Federal funds legally be used to construct or aid in the 
construction of such portion of any such highway as would be of no 
substantial benefit as a public highway other than as an approach to 
the bridge or ferry unless and until notice is received that the collec- 
tion of tolls has been discontinued. The statute in this particular is 
mandatory and gives the Secretary of Agriculture no discretion in 
the matter. 

2. As instances of toll bridges, the construction and operation of 
which have been specifically authorized by the Congress, you cite 
the act of March 3, 1925, 43 Stat. 1131, authorizing the construction 
of a bridge across the White River at Augusta, Ark., the act of 
May 7, 1926, 44 Stat. 407, authorizing the construction of a bridge 
across the Mississippi River at Vicksburg, and the act of May 3, 
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1926, 44 Stat. 388, authorizing the construction of a bridge 
across the White River at Des Arc, Ark. Your statement seems to 
divide these specifically authorized toll bridges into two classes 
in connection with the general matters under consideration, viz, 
those authorized by the Congress prior to their inclusion in any 
approved project for Federal-aid highways, and those authorized by 
the Congress subsequent to their inclusion in any approved project 
of Federal-aid highways. In neither case can it be held that the act 
specifically authorizing the construction and operation of an indi- 
vidual toll bridge has the effect of superseding or rendering inopera- 
tive the general prohibition appearing in the Federal-aid statutes 
against the use of Federal funds for construction or reconstruction 
of highways over which a toll is charged. The enactments are not 
conflicting. Full force and effect can be given to the acts authorizing 
the construction and operation of the toll bridges without using Fed- 
eral funds to aid in the construction of the approaches to said 
bridges—approaches as here used meaning that portion of the road 
leading to the bridge the sole objective of which is the bridge 
or which would be used as a public highway only in connection with 
the crossing of the bridge. 

3. You state that some projects have been approved with Federal- 
aid highways leading up to toll bridges or ferries constructed or 
established subsequent to the passage of the Federal-aid legislation, 
but only in cases where definite provision was made for the removal 
of the toll charges within a specified time, often before the final 
payment of Federal funds on the project would be made. Federal 
aid is clearly not available for construction or reconstruction of ap- 
proaches to toll bridges or ferries constructed or established subse- 
quent to the passage of the Federal-aid statutes. What was stated 
under 1 and 2, supra, relative to the construction of approaches to 
toll bridges or ferries is also applicable in this class of cases. 

Payments heretofore made, or hereafter made, on approved proj- 
ects now in course of construction, which include approaches to toll 
bridges or ferries in accordance with the administrative view of the 
statute, will not be further questioned if otherwise legal and proper, 
but no future payments on projects on which no work has been 
started, whether heretofore or hereafter approved, which include 
approaches to toll bridges or ferries contrary to the views expressed 
in this decision, should be made unless and until specifically author- 
ized by law. 

Applying this decision to the facts submitted with respect to the 
proposed construction of the highway east and west of the Atcha- 
falaya River in Louisiana, you are advised that there is no authority 
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to use Federal-aid funds for the construction of that portion of 
either section A or B as described which constitutes an approach 
to the bridge within the meaning of the term approach as herein- 
before defined, either on the basis of the proposed agreement to dis- 
continue collection of tolls after a period of 5 years, or 10 years, 
or under any other proposition which would exact tolls from the 
public for crossing the bridge, for any period after payment is pro- 
posed to be made from Federal funds. 


(A-16068) 


INDIAN FUNDS—ATTORNEY’S FEES—PROCEEDS OF RED RIVER 
OIL LANDS 


As Public Resolution No. 36 of June 12, 1926, 44 Stat. 740, directed the estab- 
lishment of a trust fund for the benefit of the enrolled members of the 
Kiowa, Comanche, and Apache Tribes of Indians, from certain of the 
funds derived from the south half of the Red River in Oklahoma, such 
funds may not be expended without specific authority of Congress and no 
portion thereof may be used at this time for the payment of fees to at- 
torneys for their services in representing the Indians before Congress under 
contract for a contingent fee to be paid from any funds or property granted 
the Indians by Congress. 


Comptroller General McCarl to the Secretary of the Interior, October 29, 


1926: 


There has been received your letter of October 19, 1926, reading in 
part as follows: 


On July 11, 1923, an Indian tribal contract was entered into between a 
committee of five Indians representing the Kiowa, Comanche, and Apache 
Indians of Oklahoma, party of the first part, and John A. Fain, party of the 
second part, wherein it was provided substantially that the duty of the party 
of the second part was to represent the parties of the first part before the 
committees of Congress or any department, bureau, commission of the United 
States, or any officer or tribunal thereof, in the effort and undertaking to 
secure legislation by Congress granting to said tribes the south half of Red 
River in Oklahoma lying between the mouth of the North Fork of Red River 
on the west and the 98th meridian on the east, and between the medial line of 
Red River on the north and the boundary line between Oklahoma and Texas 
on the south, together with all mineral rights thereunto belonging or per- 
taining. It was further provided that: 

“In consideration of the services to be rendered under the terms of this con- 
tract the party of the second part shall receive such compensation as shall be 
determined by the Secretary of the Interior on a quantum meruit for the 
services rendered—such compensation to be contingent and to be paid from 
any funds or property that may be recovered for the said tribes or granted to 
them by action of Congress in connection with the claim of the parties of the 
first part to the bed of the Red River as herein set out.” 

This contract was entered into pursuant to sections 2103, 2104, 2105, and 
2106 of the Revised Statutes of the United States and was approved by the 
Department of the Interior October 12, 1923. Subsequently Mr. Fain assigned 
a two-fifths interest in his contract with the Indians to Honorable T. P. Gore, 
which assignment was approved by the department June 22, 1926. In pur- 
suance of the foregoing contract and assignment Mr. Fain and his associate 
rendered legal services to the Indian tribes heretofore indicated for a period 
of approximately two years and eight months. 
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Public Resolution No. 36, 69th Congress (44 Stats. at Large 740), authorizing 
the Secretary of the Interior to establish a trust fund for the Kiowa, Co- 
manche, and Apache Indians in Oklahoma and making provision for the same, 
was approved by the President June 12, 1926, and reads as follows: 

“ Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior is 
authorized and directed to set aside and administer as a trust fund for the 
benefit of the enrolled members of the Kiowa, Comanche, and Apache Tribes 
of Indians and their unallotted children in Oklahoma that part of any moneys 
received or to be received under the Act approved March 4, 1923 (Forty-second 
Statutes at Large, page 1448), and any Act thereby adopted or made applicable, 
derived from the south half of Red River in Oklahoma which inures to the 
Federal Government by virtue of the decision of the Supreme Court of the 
United States in the suit of the State of Oklahoma versus the State of Texas, 
which decision was rendered May 1, 1922, being the entire amount received 
from this source, except such part as may have been awarded to successful 
claimants under said Act approved March 4, 1923 (Forty-second Statutes at 
Large, page 1448), and except 3714 per centum of the royalties derived from 
such source, which shall be paid to the State of Oklahoma in lieu of all State 
and local taxes upon said tribal funds and shall be expended by the State 
in the same manner as if received under section 35 of the Act approved 
February 25, 1920 (Forty-first Statutes at Large, page 437). 

“Sec. 2. The Secretary of the Interior is authorized to administer and dis- 
burse the moneys which are hereby appropriated, subject to the requirements 
of existing law, and to prescribe needful rules and regulations for carrying 
into effect the provisions of this Act.” 

On October 13, 1926, the Secretary of the Interior allowed the attorneys of 
record the sum of $85,000 for services performed under the contract hereto- 
fore indicated, and the attorneys of record have made formal request for pay- 
ment of the fee allowed. 

It is respectfully requested that your office advise this department in 
regard to the following questions: 

1. Does the Secretary of the Interior have authority to pay the fee of 
$85,000 from the gross proceeds of the funds derived from the south half of 
the Red River in Oklahoma? 

2. If the foregoing is answered in the negative, is it necessary to segregate 
the gross proceeds paying 37144% to the State of Oklahoma, the remainder to 
be used in establishing a trust fund for the Kiowa, Comanche, and Apache 
Indians, and to pay the attorneys’ fee from the Indian trust fund, after the 
same has been formally established? 

3. In the event the attorneys’ fee is to be paid from the trust fund estab- 
lished by the Indians, will the payment of such fee be subject to the pro- 
visions of section 27 of Indian appropriation act approved May 18, 1916 (39 
Stats. at Large, 159) which provides that “no money shall be expended from 
Indian tribal funds without specific appropriation by Congress, except as 
follows, ete.”? In other words, will it be necessary to procure specific authority 
from Congress before paying the attorneys’ fee from the trust fund set aside 
for the Indians? 


A summary of the facts which lead to the making of the contract 
referred to and the passage of the resolution cited is necessary in 
order that the status of the funds in question may be determined. 

A suit in equity was brought in the Supreme Court of the United 
States by the State of Oklahoma against the State of Texas to 
settle a controversy between them over the common boundary along 
the course of the Red River and over the title to the southerly half 
of the river bed. The State of Texas answered the bill and joined 
in the prayer that the controversy be decided. The United States, 
by leave of the court, intervened in the proceedings and in its bill 
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of intervention set up a claim to the river bed against both States, 
asserting full proprietorship to the southerly half of the bed and 
an interest because of its relation to Indian allottees in portions of 
the northerly half. Subsequent proceedings resulted in a decree 
recognizing and declaring that the State boundary line is along the 
south bank of the river, and a further hearing was ordered on the 
special issue touching the ownership of the land in the bed of the 
stream as between the United States, the State of Oklahoma, and a 
number of private parties who were allowed to intervene and assert 
their claims as riparian owners or as claimants under the placer 
mining laws. A receiver was appointed by the court to protect the 
interests of all parties concerned pending adjudication of their 
rights. The claims were grouped and designated as (a) those of 
the State of Oklahoma and its grantees and licensees; (b) that of 
the United States; (c) those of Indian allottees and based on the 
ownership of riparian lands on the northerly side of the river, and 
(d) those based on the placer mining locations made on the river 
bed. The court held that the United States was the owner in its 
own right of the river bed south of the medial line and that the 
disposal by it of the lands on the northerly side of the river either 
by allotment to Indians or by grant to others gave the allottees and 
grantees no rights in that portion of the river bed lying south of 
the medial line. By the act approved March 4, 1923, 42 Stat. 1448, 
the Secretary of the Interior was authorized to adjust and determine 
equitable claims arising out of development work performed on the 
lands awarded the United States under the decision of the Supreme 
Court and to issue permits and leases in connection with further 
work thereon, said act providing in part as follows: 

* * * the Secretary of the Interior is hereby authorized to adjust and 
determine the equitable claims of citizens of the United States, and domestic 
corporations to lands and oil and gas deposits belonging to the United States 
and situated south of the medial line of the main channel of Red River, Okla- 
homa, which lands were claimed and possessed in good faith by such citizens 
or corporations, or their predecessors in interest, prior to February 25, 1920, 
and upon which lands expenditures were made in good faith and with reason- 
able diligence in an effort to discover or develop oil or gas, by issuance of 


permits or leases to those found equitably entitled thereto. 
* & om * * 


Sec. 4. That each leasee shall be required to pay as royalty to the United 
States an amount equal to the value at the time of production of 12% per 
centum of all oil and gas produced by him prior to the issuance of the lease, 
except oil or gas used on the property for production purposes or unavoidably 
lost; and shall be required to pay to the United States a royalty of not less 
than 1214 per centum of all oil and gas produced by him after the issuance of 
the lease, except oil and gas used on the property for production purposes or 
unavoidably lost. Of the proceeds of the oil and gas that have been produced 
or that may hereafter be produced by the receiver of said property, appointed 
by the Supreme Court of the United States, 12% per centum as royalty shall 


” * 
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be paid to the United States, and the residue after deducting and paying the 
expenses of the litigation incurred by the United States and the expenses of 
the receivership shall be paid to the person or corporation to whom may be 
granted a lease of the land on which said oil and gas were produced: Provided, 
That the Secretary of the Interior is authorized and directed to take such legal 
steps as may be necessary and proper to collect from any person or persons 
who shall not be awarded a permit or lease under this Act an amount equal 
to the value of all oil and gas produced by him or them from any of said 
lands prior to the inclusion of said property in the receivership, except oil or 
gas used on the property for production purposes or unavoidably lost and 
except other reasonable and proper allowances for the expenses of production: 
Provided further, That of the amount so collected, 12% per centum shall be 
reserved to the United States as royalty and the balance after deducting the 
expense of collection shall be paid over to the person or persons awarded 
permits or leases under this Act, as their intérests may appear. 


On July 11, 1923, the contract referred to by you was executed 
by and between a committee of five Indians representing the Kiowa, 
Comanche, and Apache Indians, and John A. Fain, whereby the 
latter, as their attorney engaged to represent said Indians before 
the committees of Congress or any department, bureau, or commis- 
sion of the United States or any officer or tribunal thereof, in an 
effort and undertaking to secure legislation granting to said tribes 
the south half of the bed of Red River, with all mineral rights 
thereunto belonging or pertaining, this being the property deter- 
mined by the Supreme Court of the United States to belong to the 
United States. Said contract provided that in consideration of the 
services to be rendered under the contract the attorney should receive 
such compensation as should be determined by the Secretary of the 
Interior on guantum meruit for the services rendered—such compen- 
sation to be contingent and to be paid from any funds or property 
that might be recovered for said tribes or granted to them by action 
of Congress in connection with their claim to the bed of the river. 
This contract was approved by the Acting Commissioner of Indian 
Affairs on October 9, 1923, and by the Assistant Secretary of the 
Interior on October 12, 1923. Several bills and resolutions intro- 
duced in Congress relative to the disposition of the funds received 
under the decree of the court and pursuant to the act of March 4, 
1923, supra, failed of passage. However, by the act of March 4, 
1925, 48 Stat. 1302, the Secretary of the Interior was directed to— 


retain in his custody until otherwise directed by law the 12% per centum, 
and other royalties heretofore or hereafter received by him in pursuance of 
public act numbered 500, 67th Congress, approved March 4, 1923. 

In accordance with the provisions of this statute the funds in 
question, consisting of cash and United States bonds, were deposited 
in the Treasury of the United States to the credit of the Secretary 
of the Interior and so remained until the enactment of Public Reso- 


lution No. 36, 44 Stat. 740, supra, directing disposal of them. 








DECISIONS OF THE COMPTROLLER GENERAL 311 


Formal request has been made by the attorneys for payment of 
the sum of $85,000 allowed by you, and it is contended in briefs 
accompanying your submission that this fee should be paid from 
the gross proceeds of the funds derived from the south half of the 
river bed. The contract between the Indians and the attorney’ 
expressly stipulated that the compensation of the attorney was to be 
contingent and to be paid only from funds or property that might 
be recovered for said tribes or granted to them by action of Congress. 
Under the resolution directing disposition of these funds, which 
were, prior to the approval of said resolution, the funds of the 
United States, the gross proceeds are chargeable, first, with the 
amount that has been awarded successful claimants by the Secretary 
of the Interior under the act of March 4, 1923, supra, and, second, 
with 3714 per cent of the royalties received, which is to be paid to 
the State of Oklahoma. The net proceeds, after deducting these 
amounts, is not for payment to the Indians but is to be set aside 
and administered by the Secretary of the Interior as a trust fund 
for the benefit of the Indians specifically named as beneficiaries of 
the trust, the administration and disbursement of moneys so set 
aside to be subject to the requirements of existing law. 

Section 27 of the act of May 18, 1916, 39 Stat. 158, prescribes the 
manner in which Indian tribal funds may be spent and expressly 
prohibits the expenditure of such funds without specific appropria- 
tion by Congress, except for equalization of allotments, education of 
Indian children, per capita and other payments which are specifically 
provided for by statute. 

You are accordingly advised that payment of the fee claimed by 
the attorney is unauthorized unless and until specific authority 
therefor is given by statute. 


(A-15907) 
CONTRACTS—EVIDENCE OF LOWEST BID 


A satisfactory audit of expenditures pursuant to formal or informal contracts 
requires an affirmative showing that the lowest bid was accepted and 
in cases where the lowest bid has been accepted the certificate of a 
responsible administrative official having knowledge of the facts in the 
matter when placed upon the contract will be accepted by the General 
Accounting Office as sufficient evidence as to the acceptance thereof. 

Where other than the lowest bid is accepted a detailed statement as to the 
reasons for the acceptance thereof accompanied by an abstract of all 
bids should be forwarded with the contract to the General Accounting 
Office for audit. If no abstract of bids is made, the bids themselves should 
be forwarded. 5 Comp. Gen. 556, modified. 
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Decision by Comptroller General McCarl, October 30, 1926: 

There are for consideration the requirements of this office, in order 
that a proper audit of expenditures may be made, with respect to 
the furnishing of evidence showing that the lowest bid was accepted 
in compliance with the law. . 


In decision of March 8, 1924, 3 Comp. Gen. 605, it was said: 


The acceptance by an administrative officer of other than the lowest bid would 
ordinarily not be questioned if the reasons assigned for that action appeared 
satisfactory, but the action in that respect by administrative officers is not 
conclusive on the accounting office. It appears, therefore, that a satisfactory 
audit of expenditures, whether pursuant to formal or informal contracts, 
requires at least an affirmative showing that the lowest bid was accepted, or, 
if otherwise, a detailed statement of the reasons for accepting other than the 
lowest bid. 

The information thus considered necessary may be provided either by fur- 
nishing the accepted proposal and all rejected proposals or copies thereof or 
by furnishing the accepted proposal and an abstract of rejected proposals or 
by a certificate on the voucher by one having knowledge of the facts that 
the accepted bid, attached or otherwise deposited, was the lowest bid, if that 
be a fact, or if the fact be otherwise, a detailed statement as to the reasons 
for accepting other than the lowest bid. Such requirement appears to be 
reasonable and is deemed necessary to a proper audit of the expenditures; 
therefore the items here in question will be continued in suspension for a 
reasonable period of time awaiting receipt of the necessary information. 


In decision of July 31, 1924, it was said: 


If all the bids, or copies thereof, accompany the voucher, or if the voucher 
is accompanied by an abstract of bids, there must be a showing of the reasons 
therefor if other than the lowest bid was accepted. If all the bids, or copies 
thereof, do not accompany the voucher, and if the voucher is not accompanied 
by an abstract of bids, there must be an affirmative showing—a certificate 
by the officer authorizing the making of purchase being satisfactory—that the 
lowest bid was accepted, or, if otherwise, a detailed statement of the reasons 
for accepting other than the lowest bid should be furnished. 

The proposed certificate “that the lowest, most satisfactory bid had been 
accepted” would be the statement of'a conclusion and for that reason would 
not meet the requirements of this office; what is required is a statement 
of the facts and conditions upon which the action in making a particular 
purchase was based, that being necessary to determine whether the award 
had been made to the lowest satisfactory bidder as required by law. 


The decisions quoted, swpra, were modified by decision of Jan- 
uary 30, 1926, 5 Comp. Gen. 556, wherein it was held in part that 
an abstract of bids or the bids themselves should accompany all 
agreements submitted to this office regardless of whether or not the 
lowest bid was accepted. It was further held that: 

The certificate of an official having knowledge of the facts in any case has 
been and may continue to be taken by this office as evidence that award 
was made to the lowest bidder or lowest responsible bidder, in the absence of 


the bids or an abstract thereof, only in exceptional cases, when such statement 


is corroborated by the contract papers or the voucher, or information or 
evidence otherwise obtained * * *. 


It is not the purpose of this office to exact of administrative depart- 
ments and establishments requirements not necessary to an ascertain- 
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ment that the laws have been duly followed and the interests of the 
United States fully protected. 

After full consideration of the matter, both from a legal and 
practical standpoint, it is concluded that the requirements to be 
observed are as follows: 

1. Where the lowest bid as to price is accepted—that is to say, 
where the lowest bidder is determined from the price alone, no 
offsetting or equalizing elements being for consideration—and there 
is furnished a certificate to that effect by a responsible administrative 
officer having personal knowledge of the facts, neither the rejected 
bids nor an abstract of the bids need be forwarded to this oflice with 
the contract. 

2. In all cases where other than the lowest bid as to price is 
accepted, there should be forwarded to this office with the contract 
a detailed statement giving in full the reasons for the acceptance 
thereof, together with an abstract of all bids received. If no abstract 
of bids is made the bids themselves should be forwarded. 

3. Except in those cases in which the rejected bids are required 
by law to be filed in the returns office of the Department of the 
Interior, all rejected bids will be retained in the administrative 
offices and kept available for inspection by duly authorized repre- 
sentatives of this office, and be forwarded to this office upon request 
therefor when required in individual cases. 

The decision of January 30, 1926, 5 Comp. Gen. 556, is modified 
accordingly. 


(A-16125) 
FOREIGN SERVICE—VISA FEES 


Aliens whose permits to reenter the United States expired because proper 
and timely application for renewal had not been made by them and 
who secured nonquota immigration visas in lieu thereof are not entitled 
to refund of the fees paid for the visas. 


Comptroller General McCarl to the Secretary of State, October 30, 1926: 

I have your letter of October 23, 1926 (I*. A.-811.11101—Dornay, 
Louis), requesting decision whether refund is authorized of visa 
fees collected from Mr. and Mrs. Louis Dornay, Netherland citi- 
zens, for nonquota immigration visas issued in lieu of expired 
permits to reenter the United States, 

It appears that prior to their departure from the United States 
the aliens named above secured permits to reenter the United 
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States, which were specified to be valid for one year from the 
date of issuance. Prior to the date of expiration, information 
was requested of the American consul at Batavia, Java, as to the 
procedure necessary to obtain an extension of the permits. The 
request seems to have been referred to the American consul at 
Surabaya, Java, who advised that under the regulations it would 
be necessary to forward the permits to the Commissioner General 
of Immigration at Washington, D. C. The permits and the equiva- 
lent in guilders of the necessary fees were forwarded to the com- 
missioner general about six weeks prior to the date of expiration. 
Subsequent to the expiration of the permits the commissioner 
general returned one of them and the money with the information 
that the request for extension must be sworn to before an American 
consular officer and that the fees must be in American dollars. Since 
the permits had expired, the aliens then obtained nonquota immi- 
gration visas at a cost for fees of $20 in order to reenter the 
United States. 

You urge that refund of the visa fees should be made on the 
ground that the payment was made necessary through an error of 
the consul. The cases in which refund of fees charged for visas 
has been authorized are those in which there had been a defect in 
the service rendered by the consular officer or in which for some 
reason the visa was improperly issued. See 4 Comp. Gen. 518. The 
instant case does not come within the principle above stated. The 
visas were issued at the request of the aliens, the service was prop- 
erly rendered by the consular officer, and the privilege conferred 
by the visas was made available. 

The act of May 26, 1924, 43 Stat. 153, 158, provides that an alien 
about to depart temporarily from the United States may, on a 
proper showing, secure a permit to reenter. It is also provided 
that for good cause shown said permit may be extended under such 
conditions as may be prescribed by regulations. The regulations 
prescribe that application for extension shall be filed in writing 
under oath prior to the expiration of the validity of the original 
permit. See subdivision C of rule 24 of the rules of July 1, 1925, 
of the Bureau of Immigration. Subdivision D of rule 24 prescribes 
that a fee of $3 shall accompany the application which, when re- 
mitted from abroad, shall be made by international money order or 
foreign exchange on a bank in the United States and payable in 
American dollars. Subdivision F of rule 24 prescribes that the 
oath when executed outside the United States shall be administered 
by an American consular officer. 
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The aliens in the case submitted were chargeable with notice of 
the requirements of law and regulations applicable to them, and at 
the time of procuring the original permits they could, on inquiry, 
have been made acquainted with the procedure necessary to obtain 
an extension of the permit to reenter the United States. 

Since the service for which the visa fees were paid was properly 
rendered by the American consular officer, there is no authority to 
make refund of the amount of such fees, Accordingly, your ques- 
tion is answered in the negative. 


ee 


(A-16112) 
DEPOSIT OF PUBLIC FUNDS IN BANKS IN FOREIGN COUNTRIES 


There is no authority of law for the designation of a bank in a foreign country 
as a depository for public funds, but the Secretary of the Treasury may 
permit disbursing officers, when specially authorized by the heads of their 
respective departments, to keep funds advanced for disbursement in for- 
eign banks at their own risk. Any expense incurred, however, as a result 
of such deposit must be borne by the disbursing officer. 


Decision by Comptroller General McCarl, November 2, 1926: 

R. L. Rankin, United States consul at Newcastle, New South 
Wales, Australia, has requested review of settlement No. C—29086-S, 
dated July 31, 1925, wherein credit was disallowed for the sum of 
$1.17 paid by him to the bank of New South Wales on voucher 12 
for the quarter ending December 31, 1924, being the sum exacted 
by said bank for keeping a checking account for the consul, or what 
is usually designated by banks as “a service charge.” 

In requesting review of the disallowance the consul states that the 
amount paid is that customarily charged by Australian banks for 
keeping checking accounts, and that such an account is usually 
necessary to take care of the comparatively large sums realized 
periodically from the sale of official drafts. This raises the question 
as to the authority of the consul to deposit the proceeds from the 
sale of official drafts in the Australian bank. 

Public funds may be deposited in those banks designated as Gov- 
ernment depositories by the Secretary of the Treasury under the 
provisions of section 3620, Revised Statutes. However, it was 
held by a former Comptroller of the Treasury, by decision of Jan- 
uary 22, 1914, 20 Comp. Dec. 520, that the Secretary of the Treasury 
was without authority to designate a bank in a foreign country as a 
depository for Government funds, but that he might permit dis- 
bursing officers, when specially authorized by the heads of their 
respective departments, to keep funds advanced for disbursement 
in foreign banks at their own risk. 

66344°-—27-——22 
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There is no evidence in the instant case that permission was 
given by the Secretary of the Treasury to deposit funds in the bank 
cof New South Wales or that the Secretary of State specially author- 
ized such deposit. In the absence of such authority and permission 
the keeping of funds of the United States in said bank was unau- 
thorized. Even if such authority and permission had been obtained 
by the consul, the depositing of the funds was at his own risk, and 
since the Government was protected by his official bond, it must 
also be concluded that the deposit was for the consul’s own con- 
venience, hence the expense should be borne by him. 

Upon review the settlement is sustained. 


(A-15934) 
VETERANS’ BUREAU—INSURANCE—PAYMENT OF PREMIUMS 


Regulations of the Veterans’ Bureau may properly provide that the first 
premium on insurance granted to persons in the military or naval service 
shall be paid in cash and the subsequent payments deducted from pay, or 
such regulations may provide that the first premium may be deducted 
from the pay of the insured, but the insurance in the latter case is not to 
be effective until the first premium has actually been deducted from the 
pay. . 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 5, 1926: 


Consideration has been given to your letter of October 2, 1926, 
requesting decision whether the following sections of regulation No. 
122 promulgated effective January 1, 1926, are inconsistent with the 
provisions of the World War veterans’ act: 


Section 5101. Effective date.—The effective date of the insurance applied for 
as provided by section 5100 above and the date of the policy will be established 
as of the day on which valid application and tender of premium are made and 
forwarded to the U. 8. Veterans’ Bureau. (Reference: Section 5103.) (V. B. 
Regulation No. 122, effective January 1, 1926.) 

Section 5103. Payment of premiums.—A. An amount sufficient to cover at 
least one monthly premium on the amount and plan of insuraice set forth in 
the application must be tendered with the application and before the expiration 
of the period of one hundred and twenty days from date of enlistment or 
entrance into active service. 

B. After the first premium has been paid, subsequent premiums may be paid 
(a) by direct remittance to the Veterans’ Bureau, (b) by allotment of pay as 
in the Navy and Marine Corps, or (c) by deduction from pay as in the Army; 
Provided, That such allotment of pay or authorization for deduction from pay 
is executed effective with the month preceding the month for which the said 
premium is due and payable. (V. B. Regulation No. 122, effective January 1, 
1926. ) 


You state in part as follows: 


The question arises in view of the language of the statute as to whether 
the bureau is justified in demanding that the first premium be paid in cash. 
The point has been made that in many instances men entering the military 
service have not sufficient cash on hand to pay the initial premium, but they 
desire the protection offered in this form by the Government immediately upon 
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their entrance into the active service. The difficulty which would arise from 
permitting the applicant to pay the first premium by deduction is that in many 
cases at the time of application the insured has not sufficient pay due to 
liquidate the authorization for deduction should he die within a short time 
after the application is made * * *, 

* * x * * * * 


If the bureau could accept an application where an authorization to deduct 
or an allotment is made at the time of application, with assurance that should 
the applicant die before such time as his pay is sufficient to liquidate the 
‘authorization the claim could be paid under the act and the unpaid premium 
deducted from the insurance, there would be no objection to changing the regu- 
lation. It was felt, however, that before any change in the regulation is made 
your decision in the matter should be secured. 

It is provided in section 300 of the World War veterans’ act, 
dated June 7, 1924, 43 Stat. 624, and as amended by the act of July 
2, 1926, 44 Stat. 798, that the “ United States, upon application to 
the bureau and without medical examination, shall grant * * * 
insurance * * * upon the payment of the premiums as herein- 
after provided.” It is provided in section 301 of the same statute 
and as amended by the act of June 2, 1926, 44 Stat, 686, that— 


Regulations * * * shall prescribe the time and method of payment of 
the premiums thereon, but payments of premiums in advance shall not be 
required for periods of more than one month each, and may be deducted from 
the pay or deposit of the insured or be otherwise made at his election. 


The question is whether the first premium must be paid in cash 
to give effect to the insurance or whether the execution of an allot- 
ment or authorization for deduction of pay, including the first 
payment, is equivalent to “ payment of the premiums” within the 
meaning of section 300 of the statute, so as to give full force and 
effect to the insurance from the date the application for insurance 
and the allotment of pay is made and forwarded to the Veterans’ 
Bureau. 

Section 300 of the statute expressly provides that insurance shall 
be granted upon the “ payment of the premiums as hereinafter pro- 
vided.” While it is “hereinafter provided” in section 301 that 
the premiums may be deducted from the pay or deposit of the 
insured, there can be no actual “ payment ” by that method until the 
first deduction is actually made. Regulations could properly pro- 
vide for collection of the first premium by the deduction method in 
the same manner as subsequent premiums are authorized to be col- 
lected, but the insurance could not be made effective until the first 
premium had actually been deducted from the pay. The mere execu- 
tion of an allotment of pay or authorization for deduction of pre- 
miums from pay is not equivalent to “payment of the premiums” 
within the meaning of the statute. 

There would appear to be no inconsistency between the quoted 
provisions of the regulations and the provisions of the World War 
veterans’ act. 
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(A-16110) 


APPROPRIATIONS—DISTRICT OF COLUMBIA—TRAVELING 
EXPENSES 


As the appropriation “Fire department, D. C., 1926,” does not provide for 
traveling expenses either specifically or by necessary implication, the reim- 
bursing from such appropriation for the expenses of travel incurred by an 
employee is not authorized. Credit will be allowed in this case in view 
of the long-continued practice, but credit will not be allowed for traveling 
expenses incurred after June 30, 1926, under appropriations of the District 
of Columbia not specifically or by necessary implication providing therefor. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, November 5, 1926: 


There has been received your letter of September 15, 1926, re- 
questing that credit be allowed in the accounts of J. R. Lusby, dis- 
bursing officer of the District of Columbia, for payment made on 
voucher No. 11971 to O. E. Fearn, superintendent of machinery, as 
reimbursement for expenses incurred by travel performed under 
order of September 15, 1925, and charged to the appropriation, “ Fire 
department, D. C., 1926.” Said appropriation, act of March 3, 1925, 
43 Stat. 1236, makes no specific provision for traveling expenses, 
but provides for the expenses of the department whicheare strictly 
local in nature and from which the necessity for travel outside of 
the District of Columbia is not apparent. The duty enjoined upon 
the employee by the travel order in this case consisted in “ inspect- 
ing motor fire apparatus and appliances and investigating fire de- 
partment repair shop practices” in the cities of Louisville, Ky., and 
Indianapolis, Ind. 

It has been held by this office that appropriations for specific proj- 
ects or activities can not be used for traveling expenses unless the 
appropriation specifically, or by necessary implication, authorizes 
such expenses, A-2920, July 8, 1924; A-10428, July 28, 1925; 5 Comp. 
Gen. 281. You submit a memorandum by the auditor of the District 
of Columbia in which it is alleged that no specific authority is 
necessary for the payment of traveling expenses from general ap- 
propriations, citing as authority therefor the decision of the Comp- 
troller of the Treasury in 17 Comp. Dec. 153. The decision cited, 
however, does not support the contention. In that decision it was 
held that the expenses of a detective of the Metropolitan police de- 
partment in attending, under proper orders, a hearing before a 
United States commissioner in connection with the return to the 
District of a fugitive from justice was payable from the appropria- 
tion for the Metropolitan police of the District of Columbia. It 
is shown in that decision that the appropriation in question provided 
specifically for expenses incurred in “prevention and detection of 
crime,” and that the detective was aiding in the prevention and 
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detection of crime by performing the travel in question. It will 
thus be seen that while the appropriation did not provide in specific 
terms for “traveling expenses,” it did provide for the payment of 
expenses incurred in the prevention and detection of crime, and the 
travel involved was shown to be necessary in connection with the 
accomplishment of the object for which the appropriation was 
specifically made available. 

It is further noted that in various appropriations for the District 
of Columbia for the fiscal year 1926 there is included specific author- 
ity for traveling expenses, thus supporting the proposition that had 
the Congress intended the use of other appropriations for traveling 
expenses it would have so specified. The auditor refers to the hear- 
ings before the subcommittee of the House Committee on Appro- 
priations for the appropriation bill for the fiscal year 1927 as show- 
ing that Congress had sanctioned the practice of paying traveling 
expenses from general appropriations. A careful consideration of 
the hearings, however, leads to an entirely different conclusion. 
While it is true that the district commissioner and employees who 
appeared before the committee testified that the practice of paying 
traveling expenses from general appropriations had been followed 
for a long period of time, the chairman of the committee criticized 
that practice and insisted that specific authority should appear for 
incurring such expenses. As the result of the hearing there was 
inserted in the appropriation for “Contingent and miscellaneous 
expenses, District of Columbia, 1927,” specific provision for “ travel- 
ing expenses, including not exceeding $1,000 for payment of dues 
and traveling expenses in attending conventions when authorized 
by the Commissioners of the District of Columbia.” Act of May 10, 
1926, 44 Stat. 421. As the contingent and miscellaneous expense ap- 
propriation for previous years did not contain any authority for trav- 
eling expenses, it must be assumed that this appropriation for 1927 
was intended to be exclusive of all others not specifically authoriz- 
ing such expenses and that the Congress did not sanction the prac- 
tice of incurring and paying such expense without statutory author- 
ity. See 1 Comp. Gen. 312; 4 id. 187, 365.. 

In view of the long-continued practice, the payment made on 
voucher No. 11971 and charged to the general appropriation “ Fire 
department, D. C., 1926,” will now be credited in the disbursing 
officer’s account if otherwise correct and proper. But credit will 
not be allowed for traveling expenses incurred after June 30, 1926, 
under District of Columbia appropriations not specifically or by 
necessary implication providing therefor. 
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(A-16130) 


TRANSPORTATION—HOUSEHOLD EFFECTS AND PRIVATE MOUNTS 
OF ARMY OFFICERS 


An officer of the Army who transports his property on change of station by 
separate carload lot, including in the shipment the property of another 
officer entitled to transportation of his property at Government expense, 
thereby effecting a saving to the Government is not, by reason of such 
saving, entitled to a remission of any charge against him for the excess 
cost arising in connection with the shipment which was in excess of his 
regulation allowance. 


Decision by Comptroller General McCarl, November 5, 1926: 


There is for consideration the question whether the amount of 
$52.54 ascertained to be due from Maj. H. W. Hall, United States 
Army, as excess cost in connection with the transportation of his 
household goods and two private mounts from Boise, Idaho, to 
Fort Leavenworth, Kans., is correct. The matter arises in the settle- 
ment of the carrier’s bill for the service. 

It appears by orders dated April 2, 1925, Major Hall was directed 
to report to Fort Leavenworth, Kans., to attend the students’ course 
at the Command and General Staff School at that place; that pur- 
suant thereto, on May 4, 1925, he requested authority to procure a 
ear for the shipment of his personal property; and that on May 9, 
1925, such authority was granted him by the quartermaster, Fort 
Leavenworth, Kans., as follows: 


1. Since there is no authority for students to ship horses to Ft. Leavenworth, 
any shipment thereof must be made at the officer’s expense. If he secures a 
car and can ship his household goods and the horses in the same car, on 
Government bill of lading, the Government will allow him the cost of ship- 
ping his household goods here and he will have to pay the difference between 
that and the cost of the car, 


Bill of lading No. 1333528, dated August 10, 1925, shows shipment 
to Major Hall, Fort Leavenworth, Kans., of the following property: 
Pounds 
ge lat nan el ali i tA et en de 7, 247 


Beer SO ete Jig tO tina scl al 
Five mounts 


By settlement of this office payment was made to the carrier on 
a carload basis of 22,400 pounds at $1.46 per hundredweight, amount- 
ing to $327.04. 

Of the property listed in the bill of lading it appears that the 
household goods, the books and two of the mounts were the property 
of Major Hall and that the three additional mounts were the prop- 
erty of Maj. John F. Wall, Cavalry, who had left his mounts at 
Boise, Idaho, when he was relieved from duty there, and it appears 
that by arrangement between the officers, Major Hall had included 
in his shipment the three horses of Major Wall. 
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Army regulation 605-130, paragraph 4, provides that private 
mounts of officers will not be transported to the new station of an 
officer ordered to duty as a student at a service school. As Major 
Hall was ordered to a service school and as the $52.54 charged 
against him represents the prorata amount of the transportation cost 
of his two horses, said amount was therefore not a proper charge 
against the United States. He contends, however, that he should 
not be required to pay the cost of transportation for his mounts for 
the reason that by including Major Wall’s three horses in his ship- 
ment he effected a saving to the Government. He states that Major 
Wall was assigned to Asheville, N. C., and would have been entitled 
to have his mounts transported at Government expense from Boise to 
that point and therefore had he (Major Hall) not included them 
with his shipment the United States would have been obligated for 
the transportation of Major Wall’s mounts in an amount many times 
greater than the amount he is now asked to pay the Government in 
connection with the transportation of his own mounts. 

The officer was entitled to have his regulation change of station 
baggage allowance transported at the expense of the United States 
and under the settlement this he has received. The fact that by se- 
curing a car and including other property the cost to the Govern- 
ment was less than if his authorized baggage allowance and the other 
property which the United States would have transported had been 
shipped as less than carload shipments does not increase his rights or 
give him a right to ship goods or horses in excess of his regulation 
allowance at the expense of the United States. The right given by 
the law and regulations is shipment of the regulation allowance at 
the expense of the Government—a service in kind—without reference 
to rate of charges because of the conditions surrounding the shipment 
(the case is otherwise if the character of the baggage increases the 
rate). When he has received transportation in kind for his author- 
ized allowance he has received all to which he is entitled. The 
horses included in this shipment by the claimant officer constituted 
an excess; they were authorized to be shipped on Government bill of 
lading only under the conditions provided in the act of April 27, 1914, 
88 Stat, 365, as follows: 


* * * That hereafter private mounts of officers in excess of the authorized 
mounts may be shipped on Government bill of lading with authorized mounts, 
and reimbursement collected for transportation charges on such excess 
mounts: * * * 


The law is mandatory that reimbursement shall be “ collected for 
transportation charges on such excess.” 
The settlement was correct and is sustained. 
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(A-15575) 
PAY—SAVING CLAUSE—OFFICERS OF THE COAST GUARD 


A lieutenant, permanent, Coast Guard, who is entitled to fourth period pay 
by reason of having commissioned service equal to that of a lieutenant 
commander of the line of the Navy drawing the pay of that period, by 
virtue of the saving clause contained in section 8 of the act of April 21, 
1924, 43 Stat. 106, is entitled to continue in receipt of that pay, although 
holding the grade or rank of lieutenant commander, temporary, under that 
act. 

A lieutenant, permanent, Coast Guard, who is entitled to fourth period pay 
by reason of having commissioned service ‘equal to that of a lieutenant 
commander of the line of the Navy drawing the pay of that period is not 
entitled thereto after promotion to lieutenant commander, permanent, 
because of the increase in commissioned personnel authorized by the act 
of July 3, 1926, 44 Stat. 815, and the saving clause in that act is not effec- 
tive to save such pay to him. 

Where an officer of the Coast Guard is promoted from lieutenant, permanent, 
to lieutenant commander, permanent, from a prior date and his pay as a 
lieutenant commander, by reason of length of service, is less than the pay 
theretofore properly received as a lieutenant, the pay of lieutenant com- 
mander is the authorized pay from notice of appointment as such and 
not from the date of rank stated in his commission. 


Decision by Comptroller General McCarl, November 9, 1926: 

W. H. Webb, pay and allottment officer, United States Coast 
Guard headquarters, has requested decision whether payment may 
be made of voucher in favor of Lieut. Commander C. T. Henley, jr., 
(engineering) (temporary), of $89.72, representing difference be- 
tween pay of third period and pay of the fourth period July 3 
to 31, 1926. It is stated that Lieut. Commander (T) Henley has 
served continuously in the Coast Guard as a commissioned officer 
since August 28, 1915, and on June 30, 1926, held the permanent 
rank of lieutenant (E) and the temporary rank of lieutenant com- 
mander (E). The pay of the fourth period is by the fifth para- 
graph of section 1 of the Act of June 10, 1922, 42 Stat. 626, author- 
ized to be paid to * * * lieutenants and lieutenants (junior 
grade) of the line and Engineer Corps of the Coast Guard whose 
total commissioned service equals that of lieutenant commanders of 
the line of the Navy drawing the pay of this period. 

The commissioned service of Lieut. Commander Henley on 
July 3, 1926, was 10 years, 10 months, and 5 days, and there is cited 
the case of Lieut. Commander H. M. Mullinix, United States 
Navy, who was appointed midshipman in the Navy July 3, 1912, 
commissioned ensign June 3, 1916, promoted to lieutenant com- 
mander July 1, 1926, and who was entitled to pay of the fourth 
period from and after July 3, 1926, as a lieutenant commander of 


over 14 years’ service and after a commissioned service of 10 years 
and 1 month. 
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The quoted provision of the act of June 10, 1922, is « pplicable to 
lieutenants and lieutenants (junior grade) of the Coast Guard, while 
the payee of the voucher is a lieutenant commander (T); the claim 
is under the act of April 21, 1924, 43 Stat. 105, 106, authorizing the 
temporary appointment of officers of the Coast Guard in higher 
grades, and which provides: 


Sec. 3. * * * Notwithstanding such temporary promotion, any such 
officer shall continue to hold his permanent commission and shall be advanced 
in lineal rank, promoted, and retired in the same manner as though this Act 
had not become law. 

» * * * * - * 


Sec. 8. Nothing contained in this Act shall operate to reduce the grade, rank, 
pay, allowances, or benefits that any person in the Coast Guard would have 
been entitled to if this Act had not become law. 


Had that act not become law Lieut. Commander (T) Henley 
would not have been appointed to his temporary grade. He would 
have been within the provisions quoted from the act of June 10, 
1922, and would have been entitled to the pay of the fourth period 
from and after July 3, 1926. It is stated, however, under the terms of 
the act of July 3, 1926, 44 Stat. 815, “To readjust the commissioned 
personnel of the Coast Guard” that Lieut. Commander (T) 
Henley is entitled to promotion to the permanent rank of lieu- 
tenant commander upon passing the required examination, that the 
examination will be held about the middle of October, 1926, and 
the promotion under the law will be effective from and after July 
1, 1926. Until he has passed that examination and is promoted, 
he is entitled to the pay attached to his permanent rank of lieutenant 
in the Coast Guard and his subsequent promotion if not entitling 
him to the pay of a lieutenant of the same commissioned service as 
a lieutenant commander of the line of the Navy drawing the pay 
of the fourth period would not deprive him of the pay accruing as 
such lieutenant until his promotion to lieutenant commander, 
permanent, is an accomplished fact. 

It is suggested that Lieut. Commander Henley after his per- 
manent promotion will be entitled to retain the higher pay under the 
saving clause contained in section 13 of the act of July 3, 1926, 
which provides: 

That nothing contained in this Act shall be construed to reduce the rank, 
pay, or allowances of any commissioned officer of the Coast Guard as now 
provided by law. 

No question as to the pay of Lieut. Commander Henley, per- 
manent, was before the disbursing officer and he is not entitled to 
a decision thereon at this time. However, it may be stated, to 
avoid misunderstanding, that the difference in the phraseology of 
the saving clauses in the acts of April 21, 1924, and July 3, 1926, 
is apparent. The latter act creates new or additional offices in the 
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permanent Coast Guard. Officers promoted to fill those vacancies 
are entitled only to the pay provided by law for the offices to which 
they are promoted. It is immaterial whether the office to which 
promoted was one existing before the act of July 3, 1926, or under 
that act, and whether the promotion resulted from the increased 
offices therein provided for or was made in due course of seniority 
independently of that act. It is not by construction of the act that 
his rank or pay is changed. His rank and pay are changed by his 
promotion and the saving clause was not designed to change the 
pay scale of officers of the Coast Guard as provided in prior laws 
because of the increased offices created therein by the act of July 3, 
1926. 
The voucher if otherwise correct may be paid. 


(A-16186) 


PERSONAL SERVICES—DRAFTSMEN AND CONSULTING 
ARCHITECTS 


The services of a draftsman and consulting architect are personal and are for 
performance by regular employees engaged under civil-service rules and 
regulations at rates of compensation specified in the classification act and 
may not be procured, in the absence of specific statutory authority therefor, 
by contract. 


Comptroller General McCarl to the Secretary of War, November 9, 1926: 

Receipt is acknowledged of your letter of October 29, 1926, re- 
questing decision upon the question whether payments may lawfully 
be made upon a contract between your department and Messrs. Kind- 
lund and Drake for furnishing professional services as draftsmen 
and consulting architects in connection with the construction of a 
ferryboat for Governors Island, N. Y. The following explanation 
of the necessity for the contract is submitted. 

2. Prior to the issuance of the advertisement for bids it was necessary to 
compile specifications for the vessel in question, This was done in this office 
by the Supervising Marine Engineer, but it was impracticable for him to draw 
the plans which accompany such specifications. In addition to preparing these 
plans, Kindlund & Drake are retained by this contract as consulting engineers. 
Their services are especially desirable, as they were employed as designers 
and consulting engineers on a large number of the municipal ferries now used 
in New York Harbor. Their opinions are therefore not only valuable from their 
knowledge of the subject but are a safe-guard to Government interests in this 


construction to such an extent that they might be classed as insurance to the 
Government. 


The appropriation sought to be charged with the consideration to 
be paid under the contract is that found ‘n the second deficiency act 
for 1926, act of July 3, 1926, 44 Stat. 877, as follows: 


Army Transportation: Not to exceed $225,000 of the unexpended balance of 
the appropriation “ Army Transportation, 1926,” is continued and made avail- 
able during the fiscal year 1927 for the purchase or construction of a ferry bout. 
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Briefly stated, the contract dated August 5, 1926, provides for the 
services of the contractors in checking specifications, estimating 
weights and center of gravity and other items entering into the sta- 
bility of the boat, and preparing cloth tracings of the designs, for 
which they are to receive the amount of $2,500 and, in addition, they 
are to furnish their services as consulting architects until the accept- 
ance of the boat by the Government. For the latter service they are 
to receive $750, payable 50 per cent when the boat is one-half com- 
pleted and 50 per cent upon its acceptance. 

The services contemplated under the contract are personal services 
and in the absence of any statutory authority they are for perform- 
ance by regular employees of your department under proper super- 
vision and may not be engaged by contract. See Review No. 2894, 
March 6, 1923, and April 24, 1923, and A-13785, May 17, 1926, re- 
garding such employments in your department. See also 2 Comp. 
Gen. 544; 3 id. 720; 4 id. 356 and 710; 5 id. 450 and 629; 6 éd. 51, 
which decisions, while involving other departments and services, are 
nevertheless for application generally. 

If there were no employees available in your department compe- 
tent to do the necessary work and the services of such employees 
could not be obtained from any other executive branch of the Gov- 
ernment pursuant to the act of May 21, 1920, 41 Stat. 613, the matter 
would appear to be one in which such services as might be necessary 
should be obtained in accordance with civil service rules and regula- 
tions and at rates of compensation authorized by the classification 
act of March 4, 1923, 42 Stat. 1488. 4 Comp. Gen. 947; 5 id. 231. 
When such services are intended to be employed otherwise, specific 
legislative authority therefor is given. See provisions in act of April 
22, 1926, 44 Stat. 307, relative to architects for American battle mon- 
uments and Arlington Memorial Bridge, and provision in act of July 
3, 1926, 44 Stat. 844, relative to consulting architect for reconstruct- 
ing roof, attic, and ceilings of the Executive Mansion. 

Answering your question specifically, payments are not authorized 
to be made under said contract from the appropriation for the con- 
struction of the ferry boat. 


(A-16165) 


CLOTHING—ENLISTED MAN OF MARINE CORPS TRANSFERRED 
TO NAVY 


An enlisted man of the Marine Corps who was transferred by authority of the 
act of August 29, 1916, 39 Stat. 572, to the Hospital Corps of the Navy is 
entitled to an issue of clothing as a first-enlistment outfit of not to exceed 
$100, provided for enlisted men upon first enlistment in the regular Navy. 
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Comptrolier General McCarl to the Secretary of the Navy, November 10, 
1926: 


There has been received your letter of October 28, 1926, requesting 
decision of a question presented as follows: 


Edward A. Magnotte enlisted in the Marine Corps November 13, 1922, and was 
transferred to the Hospital Corps of the Navy on July 3, 1923, as a pharma- 
cist’s mate, third class. During his service in the Marine Corps, he was issued 
clothing to the value of $112.98 and, on account of such issue, was credited 
with $70.58 clothing allowance due him from November 13, 1922, to July 3, 
1923, and the difference, $42.40, was checked against his pay account wpon 
settlement at the time of transfer from the Marine Corps to the Hospital 
Corps. 

On the above facts the question is presented ‘as to the clothing allowance 
to which Magnotte is entitled as an enlisted man in the Navy, it having been 
necessary to issue to Magnotte naval clothing upon his transfer to the Hos- 
pital Corps. While the clothing referred to is issued in kind, your decision 
is respectfully requested upon the question stated, if you shall conclude that 
this question is one coming under your jurisdiction to decide. (See 20 Comp. 
Dec. 49, 55: 2 Comp. Dec. 267: Comp. Dec. June 23, 1908, Appeal No. 15210; 
Comp. Dec. Mar. 19, 1909, 97 S&A Memo, 995.) 


Debits and credits under clothing and small stores are entered on 
the pay rolls. The correctness of those entries is an essential element 
of the account and proper for consideration in the settlement of the 
account. The matter has always been considered, since the act of 
March 29, 1894, 28 Stat. 47, proper for consideration in the settle- 
ment of pay accounts by the accounting officers; see 19 Comp. Dec. 
587; id. 741; 20 id. 856. 

By reason of his transfer, understood to have been made pursuant 
to the act of August 29, 1916, 39 Stat. 572, the man’s clothing account 
in the Marine Corps was closed in the same manner as if he had 
been discharged from that service, and upon entry in the Hospital 
Corps of the Navy he was issued the clothing and stores required in 
that branch of the service. His right to clothing while serving in 
the Marine Corps was covered by the laws and regulations applicable 
to that service and while serving in the Navy by the laws and regu- 
lations applicable to the Navy. 

The act of March 1, 1889, 25 Stat. 781, provides: 


That in order te encourage the enlistment of boys as apprentices in the 
United States Navy the Secretary of the Navy is hereby authorized to furnish 
as a bounty to each of said apprentices after his enlistment and when first 
received on board of a training ship an outfit of clothing not to exceed in value 
the sum of forty-five dollars. 


The act of January 22, 1923, 42 Stat. 1145, making appropriations 
for the naval service for the fiscal year 1924, provides: 


The clothing and small-stores fund shall be charged with the value of all 
issues of clothing and small stores made to enisted men and appre ntice seamen 
required as outfits on first enlistment, not to exceed $100 each. * * 


The “ first enlistment” has reference to the first enlistment in the 
reguiar Navy and has no reference to services performed in some 
other branch of the military service. See 19 Comp. Dec. 587. By 
reason of his first entry upon service in the Navy, Magnotte acquired 
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a right to an issue of clothing as a first-enlistment outfit of not to 
exceed $100, and this notwithstanding the previous service in the 
Marine Corps. 


(A-15858) 
VETERANS’ BUREAU—BURIAL EXPENSES 


A National Guardsman whose organization was mustered into the Federal 
service for participation in the punitive expedition into Mexico, but who 
was rejected for Federal service because of physical disability, is not a 
“veteran of any war” within the meaning of the war risk insurance act 
and the World War veterans’ act or regulations issued pursuant thereto 


relative to burial expenses, and the expenses of his burial may not be 
paid from public funds. 


Decision by Comptroller General McCarl, November 12, 1926: 


Review has been requested of settlement No. 0140031, dated June 
8, 1926, disallowing the claim of the Hartsville Marble Works (un- 
dertaker) for $35 representing cost for burial services rendered 
James Mury White, who died January 30, 1925, at the United 
States Veterans’ Bureau Hospital No. 60, Oteen, N.C. The claim 
was disallowed for the reason that the record failed to show the de- 
cedent to have been a “ veteran of any war” within the meaning of 
the war risk insurance act and the World War veterans’ act or regu- 
lations issued pursuant thereto relative to burial expenses. For the 
same reason there was disallowed, by settlement No. 098175, dated 
August 6, 1925, the claim of the Reynolds Undertaking Co. for 
$68.50 for services rendered in the preparation of the body of James 
Mury White for burial. 

It appears that the decedent enlisted in the National Guard of 
South Carolina July 1, 1915, was mustered into the Federal service 
as a corporal with Company L, First Infantry, South Carolina Nat- 
ional Guard July 5, 1916, and was found physically disabled and 
discharged July 7, 1916, at Columbia, S. C., and that he had no other 
service as a member of the military forces of the United States. 

Veterans’ Bureau Regulation No. 61 dated August 15, 1923, in- 
cluded as section 8102 of Regulations, United States Vebivedel Bu- 
reau, 1923, Supplement No. 3, issued March 31, 1924, in force at 


the date of death of White, provides in part as follows: 


* * * For the purpose of this regulation (sections 8102 to 8113, inelu- 


sive) the term “veteran of any war” shall mean any person who dies after 
discharge or resignation from the service and who served * * *; or 
(bo) with forces which were mobilised | for participation in * * * the 
punitive expedition into Mexico. * * 


To the same eifect is Regulation No. 123, dated November 6, 1925, 
which superseded Regulation No. 61. See also 2 Comp. Gen. 791. 
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It is clear in the present case that the organization of the National 
Guard in which White was serving was mustered into the Federal 
service for participation in the punitive expedition into Mexico, but 
the question here is whether a member of such an organization who 
was promptly rejected for Federal service because of physical dis- 
ability may be held to have “ served ” with the forces thus mobilized, 
within the meaning of the phrase “ veteran of any war” appearing 
in the war risk insurance act and the World War veterans’ act, and 
as defined in the regulations, supra, 

A National Guardsman who reports to his company rendezvous 
under call of the President is not in Federal service unless he meets 
certain conditions precedent, such as taking the oath and being found 
morally, mentally, and physically qualified. If such conditions are 
not met, he is rejected for muster notwithstanding the organization 
to which he belonged may have been mustered into the Federal serv- 
ice, and he may not be considered as having “served” with the 
Federal forces. See 3 Comp. Gen. 258. 

It has been consistently held that the $60 bonus or war service 
gratuity under the act of February 24, 1919, 40 Stat. 1151, is not 
payable to a National Guardsman whose organization was mustered 
into Federal service but who was rejected for Federal service because 
of physical disability after having reported at the company rendez- 
vous. Decision of February 6, 1924, case of Jamie A. Martin, citing 
Bannister v. Bonus Board, 112 Atl. Rep. 422; 1 Comp. Gen. 379; 
and decision of May 16, 1922, case of James L. Bennett; see also de- 
cision of December 8, 1924, A-5255, and decision of February 16, 
1925, A-6740. 

The basis of these decisions was that the guardsmen may not be 
considered as having been “serving in the military or naval forces 
of the United States” within the meaning of the act of February 24, 
1919, supra. ‘The same reasoning is equally applicable to the present 
case; that is, White was rejected because of physical disability before 
he ever served with the mobilized forces. 

It must be held, therefore, that a National Guardsman whose 
organization was mustered into Federal forces for participation in 
the punitive expedition into Mexico, but who was rejected for Fed- 
eral service because of physical disability, is not a “ veteran of any 
war” within the meaning of the war risk insurance act, the World 
War veterans’ act, or the regulations issued pursuant thereto relative 
to burial expenses. 

Disallowance of both of the claims must be and is sustained, 
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(A-16072) 


GENERAL SUPPLY SCHEDULE—OPEN-MARKET PURCHASES 


Where an article scheduled by the General Supply Committee was pur- 
chased in open market by a field service of the Treasury Department 
and there appears no showing sufficient to establish that an exigency ex- 
isted at the time of the purchase which could not have been met by pur- 
chase from the regular contractor, the transaction was in contravention 
of the provisions of the act of June 17, 1910, 36 Stat. 531, which provides 
the procedure for making such purchases and credit may not be allowed 
for the amount spent in excess of the regular contract list price. 


Decision by Comptroller General McCarl, November 12, 1926: 

R. A. Fulwiler, prohibition administrator at Roanoke, Va., ap- 
plied September 14, 1926, for review of settlement No. C-36899-Ti, 
wherein credit for $7.86 was disallowed in his account, being the 
difference between $10.60 paid for 11 rubber stamps purchased in 
the open market and $2.74, the amount for which such stamps could 
have been purchased from the contractor under the General Supply 
Committee contract. 

In support of the request for review the prohibition administrator 
states: 


With reference to the disallowance of $7.86 on Vou. #430 of the Winfree 
Printing & Stamp Company, Roanoke, Virginia, for rubber stamps, I beg to 
advise that these stamps were purchased in September, 1925, at the time of 
the reorganization of the Prohibition Department and just after this office 
had been moved to Roanoke. Due to the change of address and lack of 
sufficient clerical help, it was absolutely necessary and essential for the 
proper conduct of the affairs of the office to have the stamps covered by 
this voucher. To have submitted a requisition to the Washington Office for 
these stamps would have meant unnecessary delay and would have greatly 
handicapped the work of this office. These stamps were, therefore, pur- 
chased in the local market at the regular market price in order to secure 
them without delay. In view of these facts, it is respectfully requested that 
this disallowance be removed, as this was an emergency purchase. 


In the general schedule of supplies advertised and contracted for 
through the General Supply Committee by the Secretary of the 
Treasury for the fiscal year 1926, under class 1, stationery, etc., it is 
stated in boldface type that all supplies listed thereunder are for use 
of all field services of the Treasury Department with certain excep- 
tions not here material. Rubber stamps of the kinds purchased in 
this instance are listed in the schedule under items 1354 and 1355 and 
could have been secured from the regular contractor at a cost of $2.74 
for the 11 stamps. The schedule shows that if an order for rubber 
stamps is designated “ special ” delivery will be made within 48 hours 
from receipt of the order. Notwithstanding this fact the prohibition 
administrator placed a verbal order with a local concern at Roanoke, 
Va., to supply such stamps and paid the sum of $10.60 therefor, the 
voucher stating that it was an emergency purchase. 

In the instant matter it does not appear that authorization for 
the purchase of the stamps in question was requested or contem- 
plated, neither does it appear on what date the verbal order for the 
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stamps was given nor is it shown that the stamps could not have been 
delivered as expeditiously by the regular contractor. The record as 
presented shows no facts sufficient to justify a conclusion that an 
exigency existed such as is contemplated by the provisions of the act 
of June 17, 1910, 36 Stat. 531, so as to permit purchase elsewhere 
than from the regular contractor. 

Upon review the disallowance is sustained. 





(A-16242) 


SUBSISTENCE, ACTUAL EXPENSES—ABSENCE LESS THAN ONE 
DAY 


In applying paragraph 45 (a) of the Standardized Government Travel Regu- 
lations allowing only actual expenses of subsistence when absent for less 
than one day, one day is construed to mean a period of 24 consecutive 
hours computing from the beginning of the travel status. No change is 
made by the regulations, however, in the established rule that a travel 
status does not exist when the absence is wholly between the hours of 
8 a. m. and 6 p. m. of the same day. 


Comptroller General McCarl to the Secretary of the Treasury, November 13, 
1926: 


There has been received your letter of November 2, 1926, requesting 
decision of questions presented as follows: 


Paragraph 45 (a) of the Standardized Government Travel Regulations au- 
thorizing subsistence allowance for a short temporary absence reads as follows: 

“When absent from permanent station or designated post of duty for less 
than one day necessary actual subsistence expenses only will be allowed and 
then only if the absence is of such duration as constitutes a travel status 
within the meaning of the law authorizing payment of subsistence expenses.” 

It is not understood what particular time is referred to by “less than one 
day.” Does the definition of a day as set out in paragraph 61 of the standard- 
ized regulations apply? That is to say, does the day begin with breakfast and 
end with the lodging of the same day, or does the phrase “less than one day” 
refer to a period of less than the unit of 24 hours that may end on the second 
day? 

For example: 

(a) If a traveler on a per diem basis is absent from official headquarters for 
a period less than “ midnight to midnight,” would he be entitled to a fractional 
part of the per diem allowance? 

(b) If a traveler on a per diem basis is absent the fractional part of two 
days, but more than 24 hours, on one trip, say from 10 a. m. one day to 3 p. m. 
the next day, would he be entitled to the fractional part of per diem allowance 
for each day? 

(c) If a traveler on a per diem basis is absent the fractional part of two 
days but less than 24 hours, on one trip, say from 4 p. m, one day to 12.30 
p. m. the next day, would he be entitled to the fractional part of per diem 
allowance for each day or only actual subsistence expenses? 

If a per diem allowance for absence of less than one day is precluded by 
the regulations will an order of travel authorizing the per diem generally also 
authorize the payment of allowable actual subsistence expenses without 
further authorization in case of absence of less than one day? 

You have ruled that a short temporary absence during a day for ten hours 
or less between the hours of & a. m. and 6 p. m. is not of such duration as con- 
stitutes a travel status within the meaning of the law authorizing payment of 
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subsistence expenses. Will there be a modification of your ruling in this 
respect because of the standardized regulations? 


The term “ less than one day ” as used in paragraph 45 (a) of the 
Standardized Government Travel Regulations has reference solely 
to the period of absence, and means a period of less than 24 con- 
secutive hours from the exact time of departure. Accordingly, the 
answer to the question involved in the three examples submitted 
may be made as follows: 

(a) If the total absence of the traveler, whose orders prescribe per 
diem allowance, does not amount to 24 consecutive hours, he is not 
entitled to a per diem allowance or any fractional part thereof, but 
may be reimbursed for his actual expenses of subsistence if neces- 
sarily absent before 8 a. m. or after 6 p. m. 

(>) A traveler on a per diem basis who is absent for more than 24 
hours, taking in part of two calendar days, would be entitled to the 
proportional per diems prescribed in paragraph 66; for example, 
if absent from 10 a. m. one day to 3 p. m. the next day, he would be 
entitled to three-fourths of the per diem rate authorized for a full 
calendar day for each of the two fractional parts of a day. 

(c) An employee absent from 4 p. m. one day to 12.30 p. m. the 
following day, said absence being less than one day or 24 hours, is 
not entitled to any per diem or fractional part thereof, but may be 
reimbursed for his actual expenses of subsistence to the extent 
authorized under the law and regulations. For the purpose of 
determining whether such actual expenses are within the maximum 
allowance authorized, such absence would be regarded as an absence 
of two days. 

Where under the provisions of paragraph 45 (a), supra, per diem 
is not authorized, the fact that the travel orders state that a per diem 
will be allowed and make no provision for actual expenses will not 
preclude the reimbursement of actual expenses otherwise authorized 
under the regulations. 

There appears nothing in the regulations or in the act of June 
8, 1926, 44 Stat. 688, upon which the regulations are based, to require 
or authorize any change in the decisions of this office on the question 
of absences for fractional parts of the day between the hours of 
8a.m.and6p.m. The reference in paragraph 45 (a) of the regu- 
lations to absences “of such duration as constitute a travel status 
within the meaning of the law authorizing payment of subsistence 
> in paragraph 45 (a) must be understood as excluding 
absences entirely between the hours of 8 a. m. and 6 p. m. of any one 
day. See 3 Comp. Gen. 598; 4 id, 467; 5 id, 100, 449, 
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(A-16054) 
BURIAL EXPENSES—ARMY ENLISTED MEN 





The expense incurred incident to a coroner’s inquest into the death of an 
enlisted man of the Army, killed by accident while outside the military 
reservation, is not an item of burial expenses which the United States is 
authorized or required to pay. 


Comptroller General McCarl to Maj. H. G. Rice, United States Army, Novem- 
ber 15, 1926: 


Consideration has been given to your request of October 11, 1926, 
for decision whether you are authorized to make payment on a 
voucher for $20 in favor of C. Hoffmeister Undertaking & Livery 
Co. for conveying the remains of John J. Scannell, enlisted man, 
United States Army, killed by accident while on the active list of the 
Army, from Jefferson Barracks, Mo., to Kirkwood, Mo., for the pur- 
pose of conducting a coroner’s inquest and return to Jefferson Bar- 
racks, Mo., for interment in the national cemetery. It is proposed to 
charge the item to the appropriation “ Disposition of the remains 
of officers, soldiers, and civilian employees, 1927,” act of April 15, 
1926, 44 Stat. 288. 

It appears that Scannell was killed July 7, 1926, by a train of the 
Missouri Pacific Railroad Co. while away from the military reserva- 
tion. Because the death occurred by accident outside the Govern- 
ment reservation, the body was claimed by the coroner of St. Louis 
County for inquest, for the purpose of which the body was trans- 
ported as indicated to Kirkwood, Mo., where the coroner maintained 
an office,-and back to Jefferson Barracks. 

Expenses incident to a coroner’s inquest are not authorized by the 
terms of the appropriation act sought to be charged, or by regulations 
providing for the burial of the Army personnel, A. R. 35-1520, dated 
December 15, 1924, or under the contract between claimant and the 
United States for burial of soldiers dying at Jefferson Barracks. 
Such an expense is not incident to the funeral or burial of a person, 
but incident to the determination by the civil authorites of the cause 
of death. Any expense incident to an inquest would be that of the 
State, county, or municipality wherein the inquest is held. There is 
accordingly no obligation on the United States to pay the cost of 
transporting the body of a soldier to and from the place where the 
inquest is held. 

Payment on the voucher is not authorized, 


(A-12324) 


ALASKA RAILROAD—ALLOWANCES IN KIND TO EMPLOYEES 


Section 3 of the act pf March 2, 1926, 44 Stat. 161, which provides that the 
reasonable value of allowances furnished in kind to civilian employees in 
the field shall be determined and considered as a part of the compensation 
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in fixing the salary rate of such civilians, is applicable to the employees 
under the Alaska Railroad, nothwithstanding that the retirement act and 
the classification act are not applicable to such employees. 

The Alaska Railroad may lawfully prescribe regulations providing that only 
the pay ordinarily paid in cash will be paid during leave of absence with 
pay, under which the employees would not be entitled while on leave with 
pay to the value of allowances furnished in kind while on duty. 

The Alaska Railroad may lawfully prescribe regulations providing for fur- 
nishing quarters in kind during idle time while the employees are waiting 
for favorable weather conditions to resume work, the value of such quarters 
to be determined and considered as a part of the compensation. 

Where employees of the Alaska Railroad are paid compensation partly in cash 
and partly by allowances furnished in kind, there is no legal objection to 
the computation of the cash compensation on a per diem basis and the 
determination of the monetary value of the allowances furnished in kind 
on a monthly basis, 


Comptroller General McCarl to the Secretary of the Interior, November 16, 
1926: 


Consideration has been given to your letter of October 15, 1926, 
forwarding letters dated July 15, 1926, and September 10, 1926, 
from the general manager of the Alaska Railroad relative to the 
application to the compensation of employees under the Alaska Rail- 
road of section 3 of the act of March 2, 1926, 44 Stat. 161, and the 
procedure thereunder prescribed in decision dated June 3, 1926, 5 
Comp. Gen. 957. 

The statute provides as follows: 


Sec. 3. The head of an executive department or independent establishment, 
where, in his judgment, conditions of employment require it, may continue to 
furnish civilians employed in the field service with quarters, heat, light, house- 
hold equipment, subsistence, and laundry service; and appropriations for the 
fiscal year 1927 of the character heretofore used for such purposes are hereby 
made available therefor: Provided, That the reasonable value of such allow- 
ances shall be determined and considered as part of the compensation in fix- 
ing the salary rate of such civilians. 


The procedure for fixing the rates of compensation to include the 
determined value of allowances furnished in kind prescribed in de- 
cision of June 3, 1926, was intended primarily for application to 
those field services to which the classification act of 1923 has, to a 
certain extent, been extended by the act of December 6, 1924, 43 Stat. 
704, the act of January 13, 1925, 43 Stat. 746, and section 2 of the 
act of March 2, 1926, supra, as construed and applied by the various 
decisions of this office. 

The Alaska Railroad is not subject to such statutes. Decision of 
August 23, 1926, A-14869. The general manager is contending that 
because thereof, and because the retirement act is not applicable to 
the employees under the Alaska Railroad generally, there is no 
requirement that the provisions of section 3 of the act of March 2, 
1926, supra, be complied with by that service. No exceptions to the 
requirements of that statute are expressed or implied. The applica- 
tion of the statute to a particular field activity is not dependent on 
the application of the classification act and the retirement act to that 
activity. The requirements of the statute are mandatory whenever 
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allowances, including quarters and subsistence, are furnished in 
kind to civilian employees. And the value determined as required 
by the statute should be shown in some manner on the pay rolls, or 
pay voucher, or otherwise in the accounts of the disbursing officer 
in order that it may be determined in the audit that a compliance 
with the statute has been made. 

Where a field activity is not subject to the provision of the classi- 
fication act as extended to the field, such as the Alaska Railroad, 
the procedure required by decision of June 3, 1926, of first fixing 
the proper grade and total salary rate of the position on the basis 
of duties involved, etc., and deduction therefrom of the determined 
value of the items of allowance furnished in kind, is not necessarily 
for application. 

The general manager sets forth at length conditions incident 
to the employment of personal services in the maintenance and con- 
struction department of the Alaska Railroad, such as the constant 
shifting of employees and the varying quality and location of 
quarters available, the fact that quarters are furnished in some loca- 
tions and not in others for the same class of employees, discontent 
if free quarters are not furnished, etc., to show the difficulties in com- 
plying with the statutes. These difficulties are largely for con- 
sideration and solution by the administrative office and do not justify 
a noncompliance with the statute. 

The general manager states in his letter dated July 15, 1926, as 
follows: 


If the value of quarters furnished must be regarded as a part of a fixed rate 
of compensation, then when an employee enters upon a leave status and gives 
up his quarters for the time being, the requirement of the circular would 
result in the payment of the full compensation rate during the leave period, no 
deduction on account of allowances being possible, which is contrary to the pay 
regulations of the railroad, which contemplate that allowances payable in kind 
shall be paid in kind only; the pay roll arrangement suggested in the circular 
would make them payable in money when not paid in kind. Payment in money, 
when not paid in kind, would be proper where a fixed rate of compensation is 
specified by statute; but this does not apply to the Alaska Railroad. 


The Alaska Railroad may lawfully prescribe regulations provid- 
ing that only the pay ordinarily paid in cash will be paid during 
leave of absence with pay. The contracts of employment or appoint- 
ments should specify accordingly. This would be on the basis that 
quarters and subsistence are available in kind while actually em- 
ployed, but if the employee desires leave of absence no right would 
attach to be reimbursed for the determined value of quarters and 
subsistence that would be available if he had remained on duty. 

It is further stated in said letter of July 15, 1926, as follows: 


In the case of laborers employed on various jobs along the line of the 
railroad at hourly rates, weather conditions on certain days may make it 
impracticable for them to continue at work on those days, or parts of days. 
Nevertheless they continue to occupy the free quarters furnished them (in 
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temporary camps or bunk cars) awaiting favorable weather to resume work. 
Weather conditions vary according to the season and the locality in which 
work is being performed. It would be impracticable from the labor employ- 
ment standpoint to charge for quarters regardless of whether work was con- 
tinuous or not, and the separate calculations required would be expensive and 
burdensome in the accounting work. 


Regulations may likewise lawfully be prescribed for furnishing 
of quarters in kind during such waiting time as a part of the 
compensation. The contracts of employment or appointments 
should specify accordingly. The value of such quarters must be 
determined and considered as a part of the compensation for the 
position. Under such a regulation there should be no great amount 
of difficulty in complying with the statute and accounting require- 
ments for the purpose of the audit. 

It is further stated in the letter of July 15, 1926, as follows: 


On account of the expense incident to an increase in clerical work, we are 
anxious to avoid the intricate calculations required in assigning the value of 
allowances as a part of the hourly and monthly rates of the shifting classes 
of labor. It is understood that the requirement that the value of allowances 
be included in the total amount of compensation as stated in the pay rolls 
as applied to other branches of the service arises from the necessity of 
checking rates of pay when definitely fixed directly by law; however, when 
rates of compensation are fixed by administrative action, and there is no 
necessity for conforming to salary limits fixed in a general classification 
prescribed by law, it would appear that the verification of the money com- 
pensation and the checking of the allowances in kind could be separated. For 
example, in the case of a section laborer employed on the railroad, our wage 
schedule will show that he is entitled to cash pay at the rate of 56% cents 
per hour and to allowances of free quarters, including heat and light (valued 
at so much per month) when employed at certain specified points. The loca- 
tion of actual employment can be indicated on the pay roll, so that the total 
compensation of the employee will clearly appear, without computing the 
resulting rate per hour or per month. This will tend to avoid errors in 
applying the rate of pay due in cash, and will make it unnecessary to show 
a varying rate of pay to employees of the same class. It will, however, be 
a correct and complete statement of the compensation of the payee. 


There would appear to be no objection to the procedure suggested. 
The value of quarters, heat, and light in such a case would be “ deter- 
mined and considered as a part of the compensation in fixing the 
salary rate of such civilians,” as required by the statute. While it 
would be preferable that both the cash rate of compensation and the 
determined value of allowances furnished in kind be computed on 
the same measure of time, a difference in the basis of computation 
would not necessarily be prohibited. This office should be furnished 
a schedule of the determined value given to all allowances furnished 
in kind and notified promptly of the effective date of any modifica- 
tions or changes therein. 

If the forms of pay rolls approved by this office under date of 
September 18, 1926, A-15066, for other bureaus under the Interior 
Department are not adaptable to the peculiar needs of the Alaska 
Railroad, it is suggested that a proposed form, which will more 
nearly meet the needs of accounting for personal services under the 
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railroad, be submitted to this office for consideration and approval, 


together with any additional statement of conditions existing that 
may be desired. 


It should be borne in mind that the requirements to determine the 
value of allowances furnished in kind, including quarters and sub- 
sistence, and to consider same as a part of the compensation of civil- 
ian employees, are under a new statute which necessitate some adjust- 
ments in the administrative office in the method of accounting for 
payments for personal services, and this office is desirous of cooper- 
ating with the administrative offices to obtain the most practicable 
and workable basis for the audit. 


(A-16091) 


FOREIGN SERVICE—CONSULAR DRAFTS—PAYMENTS TO 
ATTORNEYS 


Consular drafts may only be drawn to the order of the consular officer for the 
advance of funds, and only then when the funds on hand are insufficient 
to meet the necessary expenditures. Payments may not therefore be ac- 
complished by drawing a consular draft to the order of an individual 
payee and delivering the same to an attorney. 


Comptroller General McCarl to the Secretary of State, November 16, 1926: 
There has been received your letter of November 8, 1926, as follows: 


The department has received your letter of November 3, 1926, in which it is 
held that the payment to a local attorney in Constantinople of the rent of the 
American consular quarters at Harput, and the salary of the cavass at that 
place, is not authorized. 

It is noted that “ disbursing officers in the United States might, if a proper 
power of attorney has been filed, make payment of rent by a disbursing officer’s 
check drawn to the order of the payees and delivered to their attorneys of 
record.” 

In this connection, the department desires to point out that while American 
consular officers do not have at their disposal checking accounts, they are 
empowered to draw drafts to cover official expenditures. 

The department encloses a form of power of attorney with the request that 
it be informed whether the landlord and cavass at Harput may execute similer 
instruments designating the attorney in Constantinople as agent, and whether 
that procedure will be sufficient to authorize the American consul at Con- 
stantinople then to make the necessary payments to the attorney, who will be 
required to endorse as agent of the landlord and cavass drafts drawn for the 
purpose by the consul. 

The department desires further to point out that two telegrams have been 
received, one from the American consul in charge at Constantinople, and the 
other from the American high commissioner at that place, indicating that the 
payments of the rent at Harput and of the salary of the cavass have not 
been made since July 1, 1926, and that the landlord and cavass are “ clamoring 
for payment.” " 

In view of the urgent nature of this case and of the possible danger of 
invasion of the official archives in the consular premises at Harput. the 


department expresses the hope that an early decision may be reached in the 
matter. 


The decision of November 3, 1926, cited the decision of tne former 
Comptroller of the Treasury in 27 Comp. Dec. 316, and my decision 
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of November 4, 1921, to you, in which detisions it was held that 
consular drafts should not be drawn in favor of the persons to whom 
payments are to be made by diplomatic and consular officers and 
should not be drawn at all except to make up deficits in the receipts 
of their offices, the amount realized on such drafts to be taken up 
as advances of funds. See also General Instructions No. 832 to the 
Consular Service dated May 20, 1922, purporting to carry this 
ruling into effect. As there is no authority to draw consular drafts 
in favor of individual payees it is not necessary at this time to pass 
upon the power of attorney form submitted by you. 
The decision of November 3, 1926, is affirmed. 


(A-16179) 
ACCOUNTING—REPAYMENTS TO APPROPRIATIONS 


Amounts representing repayments to appropriations, whether such appropria- 
tions have lapsed or are still available for expenditures, are for credit to 
the appropriations, even though the amounts were collected in consequence 
of a judgment rendered in behalf of the United States by a United States 
court, and are not for covering into the Treasury as miscellaneous receipts 
under the Department of Justice as a credit to the title “ Fines, penalties, 
and forfeitures.” 


Comptroller General McCarl to the Secretary of the Treasury, November 16, 


1926: 
I have your letter of October 27, 1926, as follows: 


There is transmitted herewith for your consideration a communication from 
the Chief of Finance, War Department, dated August 30, 1926, regarding the 
proper disposition of the sum of $647,265.65 received by the Department of 
Justice from the receivers of the Butterworth-Judson Corporation in settlement 
of a judgment covering certain claims filed by that department on behalf of 
the War Deparment for the recovery of moneys advanced from a War Depart- 
ment appropriation in connection with war-time contracts under the provisions 
of section 5 of the act of October 6, 1917. 

Accompanying the letter of the chief of finance are copies of correspondence 
between the War Department and the Department of Justice from which it 
will be noted that it is held by the Chief of Finance that the amount in 
question should be credited to the War Department as a repayment to the ap- 
propriation “ Armament of fortifications,” inasmuch as it represents recoupment 
of an advance payment from a War Department appropriation. 

The Treasury Department had no record of. a-deposit of the specific amount 
referred to, $647,265.65, and accordingly, requested the Department of Justice 
to furnish information as to the date and amount of the particular deposit 
that included this item. There is enclosed a copy of reply from the Depart- 
ment of Justice dated October 7, 1926, stating that the amount in question 
forms a part of the sum of $744,064.67 covered by certificate of deposit No. 
62686, dated July 6, 1926, showing the account to be credited as “ Miscellaneous 
receipts—Fines, penalties, and forfeitures (Judicial).” 

The records of this department show that this total amount, $744,064.67, was 
covered into the Treasury of the United States to the credit of ‘ Miscellaneous 
receipts—Fines, penalties, and forfeitures (Judicial)” under miscellaneous re- 
ceipt covering warrant No. 43, 1st qr. 1927, list No. 106612. 

If the transfer of funds requested by the Chief of Finance is considered a 
proper one, it is assumed that your office will have a certificate of transfer 
settlement issued calling for a charge against “ Miscellaneous receipts—Fines, 
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penalties, and forfeitures,” in the sum of $647,265.65 and a credit of the same 
amount to the war appropriation, “Armament of fortifications.” 

In this connection it may be stated that the position now taken by the De- 
partment of Justice that amounts collected pursuant to judgments of courts 
should be deposited by the Department of Justice and covered into the Treas- 
ury as a Department of Justice receipt, regardless of the department in whose 
accounts the indebtedness occurs and upon whose request the Department of 
Justice has taken action through court procedure to effect collection of the 
indebtedness, would establish a practice that is at variance in many cases with 
the usual method of this department of classifying and crediting receipts and 
repayments deposited in the Treasury on account of payments made under 
judgments of courts or compromise settlements consummated by the Depart- 
ment of Justice. The policy heretofore observed, particularly in cases covering 
large amounts collected in settlement of claims of the War and Navy Depart- 
ments, has been to classify and cover such sums into the Treasury either as 
repayments to appropriations shown to be entitled to the credits or as miscel- 
laneous receipts under appropriate titles under the departments affected, thus 
giving such departments credit for the collections under their claims. If, how- 
ever, collections of this character are deposited by the Department of Justice 
as “ Fines, penalties, and forfeitures,” the Treasury Department will have no 
means of ascertaining whether any other department is concerned in the collec- 
tions or entitled to any part thereof. 

It will be appreciated, therefore, if you will advise this department as to your 
views concerning this general question of crediting the Department of Justice 
with moneys collected pursuant to judgments of the courts regardless of the 
departments involved. 


In 5 Comp. Gen. 736, in which reference was made to sections 3617 
and 3618, Revised Statutes, providing that any money received for 
the use of the United States shall be turned into the Treasury as 
miscellaneous receipts and that the money thus covered can not be 
withdrawn therefrom, except in consequence of a subsequent appro- 
priation made by law, it was stated: 


In the practical application of these provisions of law it has been the ac- 
cepted and uniform rule of the accounting officers in the past to hold that any 
money collected for the use of the United States is properly for credit as 
miscellaneous receipts if it is collected under some general law or statute as a 
penalty; 23 Comp. Dec. 352; a set-off, 20 Comp. Dec. 349; indemnities for 
public goods lost by carriers, 22 Comp. Dec. 279; id. 703; 2 Comp. Gen. 599. 
On the other hand, if the collection involves a refund or repayment of moneys 
paid from an appropriation in excess of what was actually due such refund 
has been held to be properly for credit to the appropriation originally charged; 
18 Comp. Dec. 980; 2 Comp. Gen. 599; provided the crediting of such moneys 
will not operate to augment the original amount appropriated by the Congress 
for the purposes for which the appropriation was made. 22 Comp. Dec. 814. 
See also 18 Comp. Dec. 430 and 22 id. 297. 


In a case such as that presented by your submission it is evident 
that the amount of $647,265.65 does not represent fines, penalties, or 
other funds properly for covering into the Treasury as miscellaneous 
receipts under sections 3617 and 3618, Revised Statutes, as interpreted 
and construed by the accounting officers, but represents a repayment 
to the appropriation from which the advances were originally made, 
and as such should properly have been credited when collected to 
the appropriation “Armament of fortifications ” as requested by the 
War Department, whether the money was obtained in consequence 
of a court judgment or otherwise, 
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It is contended, however, by the Attorney General that when pay- 
ments are made pursuant to a judgment of a United States court 
the funds “should be deposited under the Department of Justice to 
the credit of the fund entitled ‘ Fines, penalties, and forfeitures’ 
excepting in cases where for some specific reason, such as crediting a 
current appropriation, credit is necessarily given otherwise.” The 
Attorney General further states in letter to the Secretary of War, 
dated July 30, 1926: 


This money was paid in settlement of a judgment of the United States 
district court, and it is believed was properly deposited to the credit of the 
fund under the Department of Justice entitled “ Fines, penalties, and for- 
feitures.” It is understood that the appropriations from which the over- 
payments were made have long since lapsed, and that if the money were 
credited under these appropriations, such action would be purely formal, 
and it would be at once carried to the surplus fund of the Treasury. 


It is not apparent upon what theory it can be contended that 
the character of the funds collected can be affected by the fact that 
the appropriation from which the funds were originally advanced 
may have lapsed or may still be available for expenditures. As 
indicated by the quotation in 5 Comp. Gen. 736, supra, the guiding 
factor as to whether funds collected are for covering as miscellaneous 
receipts or for credit to an appropriation, is the nature of such funds, 
and the fact that an appropriaton to which the funds are properly 
for credit has lapsed at the time of the collection has never been 
considered a sufficient justification for covering the funds into the 
Treasury as miscellaneous receipts. While it is true, as stated by 
the Attorney General, that the moneys thus deposited to the credit 
of a lapsed appropriation are at once carried to the surplus fund 
in the Treasury by operation of law, yet in the interest of a proper 
accounting of receipts and disbursements of public funds in the 
Treasury of the United States it is essential that funds repre- 
senting repayments to an appropriation appear in the surplus funds 
of the Treasury to the credit of the lapsed appropriations, and not 
as a credit under the Department of Justice as miscellaneous re- 
ceipts—fines, penalties, and forfeitures—when the funds do not 
represent funds of the character included under this title. 

Accordingly, transfer settlement to adjust the matter will be 
issued by this office charging the sum of $647,265.65 against miscel- 
laneous receipts—fines, penalties, and forfeitures—and crediting the 
appropriation “Armament of fortifications ” with a like amount. 

Hereafter, when moneys are deposited by the Department of 
Justice as fines, penalties, and forfeitures, there should be required, 
before covering such moneys into the Treasury, a statement of 
facts from which a determination can be made as to whether the 
moneys in fact represent fines, penalties, or forfeitures, or whether 
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they represent recoveries of moneys theretofore illegally or 
erroneously paid from appropriated funds. 
The question submitted by you is answered accordingly. 


(A-16166) 
TRANSPORTATION OF THE MAILS—LAND-GRANT RATES 


The right of the Government to land-grant rates for the transportation of the 
mails over Government-aided railroads is a right annexed to and forms 
a part of the grant in the nature of a covenant running with the roadway 
and such right may not be waived without the consent of Congress. There- 
fore, mails transported by a non-Government-aided railroad over the lines 
of a Government-aided railroad, or transported by a Government-aided 
railroad over the lines of a non-Government-aided railroad between points 
connected by the Government-aided lines are subject to land-grant rates, 


Comptroller General McCarl to the Postmaster General, November 17, 1926: 


There has been received your letter of October 28, 1926, requesting 
decision whether nonland-grant mail transportation rates should be 
applied to the mileage over the Northern Pacific Railway Co. tracks 
used by west-bound trains of the Great Northern Railway Co. in 
transporting the mails between Northtown and Coon Creek, Minn., 
and, in part over the same line, between Northtown and Elk River, 
Minn., and land-grant rates applied to the mileage of the Great 
Northern Railway Co. tracks used by east-bound trains of the North- 
ern Pacific Railway Co. in transporting the mails between said points, 
or whether land-grant rates should be paid the Great Northern Rail- 
way Co. for service of its trains and nonland-grant rates paid the 
Northern Pacific Railway Co. for service of its trains regardless of 
which tracks are used. 

It appears from your letter that the Great Northern Railway Co. 
is applying for nonland-grant rates to cover the mileage for which 
it operates trains over tracks of the Northern Pacific Railway Co., the 
facts relative thereto being stated in your letter as follows: 


The line of the Great Northern Railway from Northtown (a point across 
the river from Minneapolis) by Coon Creek, Elk River, and other points to 
St. Cloud, Minn., is land grant. The Northern Pacific Railway between those 
points which parallels the Great Northern, is nonlaud grant. While this de- 
partment has authorized and paid for transportation of the mails by the trains 
of the Great Northern at land-grant rates and by the trains of the Northern 
Pacific at nonland-grant rates, it develops that the two companies to some ex- 
tent are exchanging the use of tracks, thus effecting a double-track operation. 

Great Northern trains 18, 20, and 24 are operated over the Great Northern 
tracks from Minneapolis to Northtown, thence over the Northern Pacific tracks 
to Coon Creek, thence over Great Northern tracks to Duluth, and Great North- 
ern train 15 is operated over Great Northern tracks from Minneapolis to 
Northtown, thence over Northern Pacific tracks to Elk River, thence over Great 
Northern tracks to Milaca. Northern Pacific main line trains 2, 4, 8, 10, 12, 
and 14 are operated over Great Northern tracks from St. Cloud to Northtown, 


It appears from evidence of record with the papers submitted that 
each of the railway companies mentioned owns a line of trackage 
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between Northtown and St. Cloud, Minn., a distance of approxi- 
mately 61.5 miles, that said lines are parallel, and that under date of 
June 11, 1906, said companies entered into a contractual agreement 
for the joint operation of the lines between said points as a double- 
track system, all westbound trains of both companies moving over 
tracks owned by the Northern Pacific Railway Co. and all east- 
bound trains of both companies moving over tracks owned by the 
Great Northern Railway Co. It also appears that the portion of the 
mail service furnished by the Great Northern Railway Co. on its 
westbound trains between Northtown and Coon Creek and between 
Northtown and Elk River is over trackage owned by the Northern 
Pacific Railway Co., while that furnished on eastbound trains 
between Elk River and Northtown and Coon Creek and Northtown 
is over its own trackage, and that the service furnished by the North- 
ern Pacific Railway Co. on its westbound trains between Northtown 
and St. Cloud is over its own trackage, while that furnished between 
said points on its eastbound trains is over trackage owned by the 
Great Northern Railway Co. 

That part of the Northern Pacific Railway Co. included in the 
double track here in question was constructed without Government 
aid, but the grant of land for the purpose of aiding the construction 
of what is now known as the Great Northern Railway Co. was made 
by the act of March 3, 1857, 11 Stat. 195, as amended by the act of 
March 8, 1865, 13 Stat. 526, in which it was provided in section 3 
that: 


* * * the said railroads and branches shall be and remain public high- 
ways for the use of the Government of the United States, free from toll or 
other charge upon the transportation of any property or troops of the United 
States. 


and in section 5— 


That the United States mail shall be transported over said roads and 
branches, under the direction of the Post Office Department, at such price as 
Congress may by law direct: Provided, That until such price is fixed by law the 
Postmaster General shall have the power to determine the same. 


The question submitted concerns the applicability, in the transpor- 
tation of the mails, of land-grant rates over trackage either wholly 
or partly constructed by Government aid, in the form of grants of 
land from the public domain, when used by non-Government-aided 
railways as well as the applicability of land-grant rates to Govern 
ment-aided railroads for transporting the mails over non-Govern- 
ment-aided lines between points connected by Government-aided 
lines. ‘This is not a new question, as matters of similar import have 
been the subject of decisions by the courts. In the case of the 
Astoria and Columbia River Railroad Company vy. United States, 
reported in 41 Ct, Cls. 284, wherein was discussed the question of 
freight rates to which the plaintiff company was entitled for trans- 
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porting Government property over lines of another company which 
were in part constructed by Government grant of lands, it was held, 
quoting the syllabus, that: 


I. The restrictions and conditions of the act * * * concerning freight 
rates to be charged the Government by land-grant roads extend not only to the 
original land-aided company, but to any other company carrying Government 
freight over such a roadway. 

II. A railroad company operating a through line in part over its own track 
and in part over the track of a land-aided road carries Government freight 
over the land-aided portion of its own line subject to the conditions of the 
land grant, which neither the claimant nor the officers of the Government can 
change. 

III. A lease of a portion of a land-aided road must be taken subject to the 
conditions of the grant imposed upon the lessor. Two railroads can not by 
their contracts practically defeat the conditions imposed by the grant. The 
statute authorizing the grant is notice to the lessee. 

IV. Where a nonland-grant road operates a through line in part over a 
land-grant road, the Government has the right to send goods over the entire 
line, and the nonaided road must transport them at land-grant rates, though 
it never received a benefit from and was a stranger to the grant; and the 
Government can not be compelled to reship and transfer the freight at the 
point of junction to the land-grant road. 


and on page 303 it was said: 


The right to the use of the railroad by the Government as a post route and 
military road is a right annexed to and forms a part of the grant, in the 
nature of a covenant running with the land—the roadway—and that right 
can not be waived or separated from the railroad without the consent of 
Congress by appropriate legislation. 


In the case of the Chicago, Saint Paul, Minneapolis & Omaha 
Railway Company v. United States, reported in 217 U. S. 180, 
wherein a judgment of the Court of Claims in the matter was 
affirmed and decision of the Court of Claims reported in 41 Ct. 
Cls. 284 approved, the Supreme Court of the United States held 
(reference being made to the syllabus) that the acts therein under 
consideration providing that the mails should be transported over 
railroads constructed in whole or in part by aid of land grants at 
80 per cent of the authorized price, applied to such transportation 
by companies which carry the mails over a leased line which was 
partly constructed by such aid although the transporting company 
itself received no land-grant aid from the Government and that 
the reduction in mail service which the Government exacts in 
return for land grants for building railroads attaches to all tracks, 
including those subsequently built, and to all companies operating 
thereover. 

The long-standing rule that has been followed by the accounting 
officers of the Government in such matters is that where a railroad 
company accepts lands granted by the Government to aid in the con- 
struction of a railroad, it thereby assents to the conditions of the 
grant, and the obligation thus incurred can not be diminished be- 
cause of a change in its route or trackage. 17 Comp. Dec. 633; 21 id. 
238. This rule has been applied in so far as freight and passenger 
charges are concerned to the double track arrangement in operation 
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between Northtown and St. Cloud, Minn., over the lines of the North- 
ern Pacific Railway Co. and the Great Northern Railway Co. in- 
volved in the present submission. The freight and passenger charges 
that have been allowed and paid the Northern Pacific Railway Co. 
for transporting Government supplies and troops over the double- 
track lines of said companies between the points mentioned are de- 
termined on the basis of nonland-grant deductions on westbound 
transportation over its own trackage and on a land-grant basis on 
the movement of supplies and troops eastbound over the tracks of 
the Great Northern Railway Co. In the case of the Great Northern 
Railway Co., freight and passenger charges on Government supplies 
and troops transported by that company’s trains either westbound 
on tracks of the Northern Pacific Railway Co. or eastbound over its 
own tracks, are allowed on a land-grant basis only. The same rule 
taken in connection with the decisions of the courts above referred 
to should be applied to the transportation of the mails over the 
trackage in question; that is, the rates payable to the Northern 
Pacific Railway Co. for transporting the mails over its own trackage 
and operated as a double track in conjunction with the Great North- 
ern Railway Co. should be determined on a nonland-grant basis and 
the rates on the mails transported over that ‘portion of the said 
double trackage owned by the Great Northern Railway Co. should 
be determined on a land-grant basis, while under the same rule the 
Great Northern Railway Co. is entitled to be paid rates determined 
on a land-grant basis for transporting the mails both ways over the 
trackage owned by the Northern Pacific Railway Co. and its own 
trackage between the points mentioned, as that company can not, by 
means of contract or otherwise, divest itself of the obligation to 
transport the mails on a land-grant basis by the use of nonland- 
grant lines between points that can be reached by its own Govern- 
ment-aided lines. 


(A-16184) 


RETIREMENT, CIVILIAN—CERTIFICATION OF PAY-ROLL DEDUC- 
TIONS 


The notation “not within the act of May 22, 1920,” previously required to be 
placed opposite the name of each employee on the pay roll who is not sub- 
ject to the provisions of the retirement act will no longer be required. 
The general certification required by General Accounting Office Regulatiom« 
No. 34, Supplement No. 2, in reference to the making of all deductions that 
have accrued during the period of the pay roll will be sufficient. 


Comptroller General McCarl to the Secretary of Agriculture, November 17, 
1926: 


I have your letter of October 14, 1926, suggesting that a general 
certification on pay rolls might be a sufficient certification of the 
making of retirement deductions in all proper cases. It is sug- 
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gested that this general certification supersede the use of the pres- 
ent notation made on the rolls in each case that the employee is 
“not within the act of May 22, 1920.” 

Since it was first determined that this notation would be required 
on the pay rolls in all cases where employees were not within the 
retirement act, the original retirement act has been amended so as 
to require the maintenance of an individual record of the deductions 
pertaining to each employee. In addition, in connection with sec- 
tion 3 of the act approved March 2, 1926, 44 Stat. 161, it has been 
required that the administrative certificate placed on pay rolls should 
include a certificate “that deductions have been made from the com- 
pensation of all employees against whom charges have accrued dur- 
ing the period of the pay roll.” 

In view thereof it is not believed necessary, for the present at 
least, to require on pay rolls opposite the name of each employee 
who is not within the retirement act, a specific notation that such 
employee is not within the retirement act, nor to require any similar 
general certification in regard to this matter other than the certifi- 
cation required by General Regulations No. 34, Supplement No. 2, 
in reference to the making of all deductions that have accrued during 
the period of the pay roll. 


(A-16205) 


SUBSISTENCE—JUDGE AND DISTRICT ATTORNEY FOR THE COURT 
FOR CHINA 


When holding court outside of Shanghai, China, the judge and district attorney 
for the United States Court for China are entitled to their necessary and 
actual expenses of subsistence while the court is in session not to exceed 
$8 per day payable from the appropriation for the United States Court 
for China. Their expenses of subsistence while going to and returning from 
the sessions of the court are payable from the appropriation for transporta- 
tion of diplomatic and consular officers and may not exeeed $5 per day 
prior to July 1, 1926, or $8 per day thereafter. 





















Comptroller General McCarl to the Secretary of State, November 17, 1926: 


There has been received your letter of October 21, 1926, requesting 
decision of a question presented as follows: 


The department is inclosing copy of a letter dated September 1, 1926, from 
Thurston R. Porter, special disbursing officer, United States Court for China, 
in which he requests a definite ruling by you on the amount to which the 
judge and district attorney of the United States Court for China are limited 
while traveling to and returning from cities other than Shanghai where sessions 
of the court are held. 

In this connection it might be stated that accounts submitted by Mr. Porter 
for traveling expenses prior to June 30, 1926, have been approved by the de- 
partment for amounts usually allowed to diplomatic and consular officers 
while in transit to or from their posts of duty. Subsistence expenses from 
Shanghai to the places at which court was held were never allowed in excess 
of $5 per day for the judge and district attorney. Their expenses while at the 
place court was held were allowed up to $8 per day payable from the appro- 
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priation “Salaries and expenses, United States Court for China, indefinite 
appropriation.” Mr. Porter is of the opinion that the judge and district 
attorney are entitled to subsistence expenses in the amount of $8 per day from 
the date of their departure from Shanghai to the date of their return thereto 
while attending sessions of the court held outside of that city. 


For the fiscal year 1927 the appropriation for the United States 
Court for China, act of April 29, 1926, 44 Stat. 341, provides: 


The judge of the said court and the district attorney shall, when the 
sessions of the court are held at other cities than Shanghai, receive in addi- 
tion to their salaries their necessary actual expenses during such session 
not to exceed $8 per day each, and so much as may be necessary for said 
purposes during the fiscal year ending June 30, 1927, is appropriated. 


The appropriation for transportation of diplomatic, consular, and 
foreign service officers, act of April 29, 1926, 44 Stat, 334, provides: 


To pay the itemized and verified statements of the actual and necessary 
expenses of transportation and subsistence, under such regulations as the 
Secretary of State may prescribe, of Diplomatic, Consular, and Foreign Service 
officers, and clerks in embassies, legations, and consulates, including officers of 
the United States Court for China and their families, and effects in going to 
and returning from their posts or of such officers and clerks when traveling 
under orders of the Secretary of State. * * * 


In decision of April 20, 19238, 2 Comp. Gen. 679, it was held that 
the allowance of $8 per day from the appropriation for the Court 
for China was payable not only for the time actually in attendance 
upon the sessions of the court when held outside of Shanghai but 
also for the time necessarily occupied in going to and returning 
from the place of holding court. The appropriation for the trans- 
portation of diplomatic and consular officers for that year did not 
contain the words “including officers of the United States Court 
for China.” Upon a resubmission of the question in your letter of 
May 8, 1923, the attention of this office was called to the fact that 
the statute for that year provided elsewhere (act of June 1, 1922, 
42 Stat. 610) that the appropriation for transportation of diplomati: 
and consular officers carried in the same statute should be available 
for the transportation of officers of the United States Court for 
China to the same extent as for transportation of diplomatic and 
consular officers. Accordingly, by decision of May 11, 1923, 2 Comp. 
Gen. 747, the former decision was modified to the extent of holding: 


The expenses of transportation and subsistence .of the officers of the court 
in going to and returning from the various places of holding court may be 
paid from the appropriation “Transportation of diplomatic and consular 
officers,” under such regulations as the Secretary of State may preseribe, within 
the limitations fixed by Congress. 


At the time the decision last mentioned was rendered, the pay- 
ment of actual expenses of subsistence of all Government employees, 
including consular and diplomatic officers, unless otherwise specific- 
ally provided by statute, was limited by the act of April 6, 1914, 38 
Stat. 318, to not exceeding $5 per day and it was to this limitation 
that the last paragraph of that decision referred when it specified 
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that the expenses should be “within the limitations fixed by 
Congress.” Up to and including June 30, 1926, therefore, the maxi- 
mum that could be allowed to the judge and district attorney of the 
Court for China for subsistence expenses when traveling to and from 
the place of holding court was $5 per day, the $8 maximum applying 
only to the days during which said officers were in attendance upon 
the sessions of the court. 

On and after July 1, 1926, however, this difference in rate has been 
eliminated by section 5 of the act of June 3, 1926, 44 Stat. 689, which 
provides: 


Civilian officers and employees of the departments and establishments while 
traveling on official business beyond the limits of the continental United States 
shall be allowed their actual expenses in an amount to be prescribed by the 
heads of departments and establishments not to exceed an average of $8 per 
day during the travel * * * 


See also paragraph 45 of the standardized Government travel 
regulations. 

Said act of June 3, 1926, does not, however, make any change in 
the appropriations to which the subsistence expenses are chargeable 
as properly designated in decision in 2 Comp. Gen. 747. 


(A-16238) 


PAY, ARMORY DRILL—NATIONAL GUARD MEMBERS ATTENDING 
RIFLE MATCHES 


The attendance of certain officers and enlisted men of the State staff corps 
and departments, District of Columbia National Guard, at the interstate 
rifle matches at Sea Girt, N. J., from September 3 to 16, 1926, may not be 
accepted as equivalent to and in lieu of attendance at the regular ordered 
drills held during their absence. 


Comptroller General McCarl to Maj. E. F. Ely, United States Army, Novem- 
ber 17, 1926: 


There has been received your letter of October 21, 1926, inclosing 
pay roll (armory drill) of District of Columbia administrative staff, 
Washington, D. C., for the period July 1 to September 30, 1926, and 
requesting decision as to whether Capt. Just C. Jensen, Ordnance 
Department; Capt. Fletcher F. Bernsdorff, Quartermaster Corps; 
Alex J. Thill, staff sergeant, Grade III, Ordnance Department; and 
Whiting P. Lightfoot, technical sergeant, Grade II, Quartermaster 
Corps, who were in attendance at the interstate rifle matches at Sea 
Girt, N. J., from September 3 to 16, 1926, may be counted as present 
at drills and assemblies of their unit held during the period of the 
matches, so as to entitle them to armory drill pay for such period or 
for such drills. 

It appears that the officers and enlisted men in question are of 
the State staff corps and departments. Such officers are officers not 
belonging to organizations for whom pay is provided by section 109 
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of the national defense act as amended by the act of June 3, 1924, 43 
Stat. 364, as follows: 


* * * and officers below the grade of major, not belonging to organiza- 


tions, shall receive not more than four-thirtieths of the monthly base pay 
prescribed for them in section 3 of Pay Readjustment Act for satisfactory 
performance of their appropriate duties under such regulations as the Secre- 
tary of War may prescribe. * * * 


Section 110 of the national defense act as amended by the act of 
June 6, 1924, 43 Stat. 471, in so far as here material, provides: 


Pay FoR NATIONAL GUARD ENLISTED MeN.—Each enlisted man belonging to 
an organization of the National Guard, * * * shall receive compensation 
at the rate of one-thirtieth of the initial monthly pay of his grade in the Regu- 
lar Army, * * * for each drill ordered for his organization where he is 
officially present and in which he participates for not less than one and one- 
half hours, not exceeding eight in any one calendar month and not exceeding 
sixty drills in one year: * * * Provided further, That periods of any actual 
military duty equivalent to the drills herein prescribed (except those periods 
of service provided for in sections 94, 97, 99 and 101 of the National Defense 
Act, as amended) may be accepted as service in lieu of such drills when 
so provided by the Secretary of War: And provided further, That any enlisted 
man shall, under such regulations as the Secretary of War may prescribe, 
receive compensation under the provisions of this section for any drill had in 
accordance with such provisions where he is officially present and in which he 
participates for not less than one and one-half hours with a National Guard 
organization within the same State at a station other than his own, upon presen- 
tation of a certificate in form prescribed in said regulations from the organi- 
zation commander to the commanding officer of the organization of which he 
is a member showing such drill participation. 


Paragraph 929, National Guard Regulations, 1922, as amended by 
Changes No. 14, June 3, 1924, provides: 


All officers, warrant officers, and enlisted men will be given credit for attend- 
ance at assemblies for drill and instruction, and will qualify for armory drill 
pay when they have fully complied with the duties and instructions prescribed 
for their grades in these regulations. (See paragraphs below.) 

e * aa * * 7 *~ 


(6) Officers of State staff corps and departments, 445 (k), 928 (b) and (c). 
~ * = * . : + 


(11) Enlisted personnel, staff corps and departments, * * * 442, 446, 
447, 928 (e). 


The paragraphs of the regulations cited require attendance at as- 
semblies for drill and instruction and prescribe the nature of the 
instruction. There is no regulation, however, providing that attend- 
ance at rifle competitions will be accepted as equivalent to and in 
lieu of attendance at such drills. Without deciding at this time 
whether, in view of section 92 of the national defense act, as amended, 
43 Stat. 363, and section 110, as amended, 43 Stat. 471, requiring an 
enlisted man to be entitled to armory drill pay to be “officially pres- 
ent” at an ordered drill of his organization, with an exception named 
and provided for in the section, a regulation providing for credit 
for attendance at a drill of an organization while the enlisted man 
is actually absent and participating in a rifle match would be valid, it 
is sufficient to say that in the absence of such regulation, the attend- 
ance of the officers and enlisted men in question at the interstate 
rifle matches at Sea Girt, N. J., may not be accepted as equivalent to 

66344°—27——-24 
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and in lieu of attendance at the regular ordered drills held during 
their absence. On the pay roll these officers and enlisted men are 
given credit for attending drills on September 7 and 14, 1926, by 
virtue of their participation in these rifle matches. They are not 
entitled to such credit. 



































(-A-16076) 
SEAMEN, DESTITUTE AMERICAN—RELIEF 





Seamen signed on American ships engaged in illegal liquor traffic—if satis- 
factorily established—do not maintain the character or status of American 
seamen as determined by their last occupation within the meaning of the 
law entitling them to relief. 


Comptroller General McCarl to the Secretary of State, November 18, 1926: 

There has been received your letter of October 19, 1926, inclosing 
a copy of a dispatch from the American consul at Yarmouth, Nova 
Scotia, presenting a question whether seamen signed on American 
ships engaged in illegal liquor traflic are entitled to the relief which 
the law authorizes for American seamen. 

The provisions of section 4577, Revised Statutes, and other statutes 
providing for relief of American seamen, were to promote service 
in the United States merchant marine by providing relief for 
American seamen who might become destitute as the result of their 
calling, and by returning said seamen to the United States in order 
that they might again engage in the service of the United States 
merchant marine. This law contemplated, however, that the relief 
authorized thereunder should be provided only to those who at 
the time of application for relief are by habit and intent bona fide 
members of the American merchant marine. 1 Comp. Gen. 760. 
The calling of seamen must be pursued legitimately—and those who 
pursue it for an unlawful purpose can make no claim for benefits 
under a statute which can have relation only to a legitimate calling. 
The bootlegging seaman equally with the pirate is not pursuing a 
legitimate calling. 

Answering your question generally, it may be stated that seamen 
on ships engaged in illegal liquor traffic—if satisfactorily estab- 
lished—do not maintain the character or status of seamen as deter- 
mined by their last occupation within the meaning of the law en- 
titling to relief. 


(A-16182) 


SALES—PROCEEDS OF SALES OF WILD ANIMALS ON GOVERNMENT 
RESERVATIONS 





Expenses incident to the herding, corralling, feeding, slaughtering, refrigera- 
tion, etc., in connection with the sale of wild animals, meats, carcasses, 
ete., at Government reservations by the Biological Survey incurred 








es 
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prior to the sales are not such expenses of fhe sales as are contemplated 
by the act of June 8, 1896, 29 Stat. 268, to be paid from the proceeds of 
such sales. In view of the continued past practice to so charge the 
proceeds of such sales, however, and the fact that no appropriated funds 
are available for this purpose during the present fiscal year, the practice 
will be permitted to continue until June 30, 1927, but not thereafter in 
the absence of specific legislative authority therefor. 


ae General McCarl to the Secretary of Agriculture, November 18, 


There has been received your letter of October 9, 1926, referring to 
my communication of August 16, 1926, relative to accounting for 
proceeds of sales of wild anifhals, etc., by the Bureau of Biological 
Survey in connection with the maintenance, etc., of mammal and 
bird reservations. 

It appears that the procedure adopted and followed by your 
department in connection with the sales in question has been to de- 
posit the proceeds thereof in a special deposit suspense account and 
to use the same to pay for field labor and other expenses of subsequent 
sales of the same character, including expenses of care and prepara- 
tion of the animals, carcasses, etc., prior to sale. 

In connection with the nature of the sales and expenses paid from 
the proceeds thereof, your letter states: 


* * * The sales comprise live animals, dressed quarters or even smaller 
portions, and hides, The diversity of the expenses, both as to labor and 
material, is explained by the wide variety of processes involved in the disposal. 


Animals must be segregated and fed in corrals, hence the necessity for 


herders and hay. There is need of laborers to handle and prepare the 
carcasses for shipment and to build crates, etc.; of butchers; and of a large 
number of articles, such as cheesecloth, burlap, rope, twine, lumber for 
crating purposes; of many classes of services, as hire of trucks for hauling, 
telephone, telegraph, electric current for refrigeration, in cases where after 
slaughter the animals must be placed in near-by refrigeration plants pending 
sale. All of these many and various costs, however, are bona fide expenses 
of sale. The Bureau of Biological Survey has at all times exercised care in 


seeing that none of the special funds was used for purposes not directly 
connected with disposal. 


The act of June 8, 1896, 29 Stat. 268, provides that from the 
proceeds of sales of old materials, etc., before being deposited in the 
Treasury as miscellaneous receipts “there may be paid the expenses 
of such sales, as approved by the accounting officers of the Treasury.” 
What items constitute expenses of the sales under this act is a ques- 
tion which has been the subject of numerous decisions by this office 
and the former Comptrollers of the Treasury, and it has been 
held that “the expenses of such sales” as contemplated by the act 
of 1896 are those directly incident to the sale or sales involved. 5 
Comp. Gen. 680, 

There would appear no legal objection to treating all the sales 
of animals, carcasses, etc., from a particular reservation as one sales 
project, and to using the funds derived therefrom to pay expenses 
of such sales in the aggregate rather than attempting a separate 
accounting for each individual sale. However, expenses incident 
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te the corralling, feeding, slaughtering, refrigeration, etc., prior 
to the sale, may not properly be regarded as “expenses of such 
sales” within the meaning of the act of June 8, 1896. They are 
more in the nature of administrative expenses logically incident 
to the upkeep and maintenance of the reservation and as such are 
properly to be borne by the appropriation made for that purpose, 
rather than chargeable to the gross proceeds of the sales. 18 Comp. 
Dec. 5; 20 id. 20. The expenses of the sales within the meaning of 
the act of 1896, as construed by the accounting officers, are limited 
to those which pertain directly to the sale or sales in question, such 
as auctioneer fees, advertising, cartage to place of sale, cost of in- 
spection and the like, having a direct relation to the sales involved. 
3 Comp. Dec. 746. 

The charging of administrative expenses to the proceeds of the 
sales as appears to have been done by your department under the 
present practice is unauthorized and should be discontinued. 

In view of the fact, however, that the estimates and appropria- 
tions made for the present fiscal year were based upon the existing 
practice relative to the use of these proceeds of sales, and therefore 
did not otherwise provide for the expenses relative to the prepara- 
tion, etc., of the animals, meats, etc., to be sold from these reserva- 
tions, the present procedure in the matter may be permitted to 
continue during the remainder of the current fiscal year. But in the 
absence of specific legislative authority therefor, the use of such 
proceeds for expenses incident to such objects as herding, feeding, 
corralling, slaughtering, etc., must be discontinued not later than 
June 30, 1927. 

In this connection, since, as you state in your letter, sales of sur- 
plus buffalo and elk are to be continued during winter seasons for 
several years in the future, it would seem advisable that the matter 
be administratively presented to the Congress with a view to obtain- 
ing proper legislative authority for treating the care, preparation, 
and sale of these animals, meats, etc., as an industry, and for using 
the proceeds thereof as a revolving fund to pay all expenses incident 
to the industry, the profits only to be covered into the Treasury as 
miscellaneous receipts. 

In the meantime a proper accounting of expenses charged to the 
special deposit account in which the proceeds of these sales are car- 
ried should be made and sufficient data and information relative 
thereto should be furnished to enable a satisfactory audit by this 
office of the expenditures from said fund. Vouchers for material, 
supplies, etc., should bear a comprehensive statement as to the use 
made thereof and the necessity therefor in connection with the sale 
or sales, and vouchers for personal services or labor should show 





DECISIONS OF THE COMPTROLLER GENERAL 351 


the essential facts as to the employment, including the duration and 
the character thereof, and the relation to the sales involved. 

The procedure suggested by you for financing the industry for the 
remainder of this fiscal year by using available funds in a current 
appropriation, to be thereafter reimbursed from proceeds of sales, 
may be followed if the receipts and expenditures are properly ac- 
counted for. 


(A-16236) 


SUBSISTENCE, HEADQUARTERS—TEMPORARY DUTY BECOMING 
PERMANENT 


Where, under orders directing an employee to proceed to a place and perform 
certain duties, the order and the nature of the duties disclosing a bona fide 
travel status away from the regular post of duty, travel expenses will be 
allowed, but where a later order constitutes an assignment to such place 
for duty and the duties do not relate to the former station, such latter order 
must be held to have established a new post of duty at such place, thus 
terminating the right to travel expenses. A subsequent order purporting 
to consummate a transfer effective at a still later date is ineffectual to 
continue a travel status. 


Decision by Comptroller General McCarl, November 18, 1926: 

Review has been requested of the action taken in settlement of the 
accounts of F. C. Baird, special disbursing officer, Prohibition Serv- 
ice, for the month of February, 1926—certificate No. C-40873-Ti— 
in disallowing credit for payment to L. B. Griffith as reimbursement 
in the sum of $230.07 representing expenditures for subsistence while 
in the performance of duty at Wilkes-Barre, Pa., during the periods 
December 18 to 26, 1925, and January 5 to February 14, 1926. 

By letter dated at Wilkes-Barre, Pa., October 22, 1925, addressed 
to him at Pittsburgh, Pa., Mr. Griffith was appointed a junior attor- 
ney, Internal Revenue Service, for assignment to duty in prohibition 
district No. 4. This letter evidences that at that time his headquar- 
ters were at Pittsburgh. By letter dated at Pittsburgh, December 
11, 1925, F. C. Baird, prohibition administrator, issued the following 
order : 


You are hereby directed to proceed, on official business, on or about December 
14, 1925, from Pittsburgh, Pennsylvania, to Scranton, Pennsylvania, to act as 
counsel for the Government at commissioner’s hearings in the middle judicial 
district, and to advise prohibition agent in charge in that district concerning 
search warrants and other matters, pending the opening of an office at Wilkes- 
Barre, Pa. 


The vouchers submitted by Mr. Griffith show travel out of 
Wilkes-Barre to Scranton and other places, including Pittsburgh, and 
return, thus evidencing that Wilkes-Barre was utilized as an oper- 
ating base. December 26, a telegram ordered the attorney to report 
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to Pittsburgh, and on December 29 the prohibition administrator 
issued the following order: 


Mr. Lester B. GRIFFITH, 
Yo Deputy Administrator, 
Commerce Building, Wilkes-Barre, Pa. 

Dear Sire: You are hereby authorized to travel from Pittsburgh, Pa., to 
Washington, D. C., this day for the purpose of securing supplies for the 
office at Wilkes-Barre, Pa., and taking up matters with regard to the office; 
and upon your return from Washington, D. C., to Wilkes-Barre, Pa., to 
which place you have been assigned. 


In addition to the foregoing there is furnished a copy of what 
purports to be an authorization for change in designated post of duty 
as follows: 


RECOMMENDATION FOR CHANGE IN DESIGNED POST OF DUTY 
(To be forwarded in quadruplicate) 


TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 


State: Pennsylvania. 
Date: February 3, 1926. 
Name: Griffith, Lester B. Designation: Attorney. 
Change recommended : 
From: Pittsburgh, Pa., to Wilkes-Barre, Pa. 
Effective date: February 16, 1926. 
Reason for change: Assigned permanently. 
(Signed) F. C, Barren, 
Federal Prohibition Director. 
Approved: (Feb. 9, 1926.) 
(Signed) D. H. Brarr, 
Commissioner of Internal Revenue. 
(Signed) JAMES WH. JONES, 
Director of Prohibition. 


By a letter dated October 21, 1926, John D. Pennington, pro- 
hibition administrator at Pittsburgh, Pa., states, to quote so far as 
pertinent : 


The office of the prohibition administrator for the fourth district with head- 
quarters at Pittsburgh was established on September 1, 1925. Previous to 
that time there was only a branch office in Pittsburgh and it was necessary 
to set up and establish an office of approximately seventy-five clerical em- 
ployees and one hundred twenty field employees. This of course took consider- 
able time. After the organization in Pittsburgh was perfected, the question 
of the establishment of a branch office in the. eastern end of our district came 
up for consideration, and, it was decided to locate in Wilkes-Barre, and space 
was secured in that city for an office on December 15, 1925. 

Mr. Griffith, who up to that time had been employed at Pittsburgh, was a 
man who had been transferred to us from the bureau at Washington, and was 
familiar, to a certain extent, with Government procedure and regulations, 
There were several cases of a legal nature in Harrisburg and Scranton in con- 
nection with which it had already been determined to assign Mr. Griffith, and 
because of his familiarity with Government procedure, he was detailed to assist 
the deputy administrator, who was a new appointeé to the service, in the 
installation of the Wilkes-Barre office during the time intervening between 
these cases. 

It was not the intention of the office to assign Mr. Griffith permanently to 
the Wilkes-Barre office, and, in fact, his assignment to that district for the 
month of December was promoted primarily by the need of his presence in 
Harrisburg and Scranton, the work in Wilkes-Barre being incidental. It devel- 
oped around the first of the year that it was necessary to establish in the 
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Wilkes-Barre office, the same system of recording seizures, preparing cases on 
criminal violations, etc., as that followed in the main office at Pittsburgh, in 
order that we might be in a position to gather statistical data for the entire 
district, and inasmuch as Mr. Griffith was familiar with the systems installed 
in this office, he was retained at the Wilkes-Barre office purely for the purpose 
of installing these systems. During the course of this installation, it developed 
that the volume of work to be handled through this office would be sufficient 
to require the constant services of an attorney, and recommendation was then 
made for Mr. Griffith’s permanent assignment to Wilkes-Barre, and a change 


in his post of duty to that city which was approved and made effective on 
February 15, 1926. 


The sole question for decision here is whether by force of the 
orders herein quoted, or the circumstances, or both, Wilkes-Barre, Pa., 
became the post of duty of Mr. Griffith during any period prior to 
the date of the change approved effective February 15, 1926; for 
if such place did become the post of duty prior to this later ap- 
proved change then subsistence was not allowable as for a travel 
status in Wilkes-Barre thereafter. 

Prior to December 29, 1925, it may be accepted that the duty at 
Wilkes-Barre and vicinity, under the order of December 11, 1925, 
was of such temporary nature as to create a travel status, but both 
the circumstances and the order of December 29, 1925, evidence that 
Wilkes-Barre had from this last date become established as the head- 
quarters. The order specifically states that to be the place to which 
“you have been assigned.” Furthermore, the statements in the or- 
ders, together with the basing of operations on Wilkes-Barre, evi- 
dence the fact that the duties pertained to that place, and in con- 
sequence there was no travel in the performance of duty relating 
exclusively to the Pittsburgh office. Accordingly, it must be held 
that while the stay at Wilkes-Barre may even after December 29 
have been contemplated as indefinite as to its term, yet, for the time 
being, beginning with and subsequent to that date that town rather 
than Pittsburgh certainly became headquarters for performance of 
the duties to which assigned. Hence, under such circumstances, 
while at Wilkes-Barre subsequent to December 29, 1925, there could 
be no travel status away from the post of duty which the acts of 
April 6, 1914, 38 Stat. 318, and August 1, 1914, 38 Stat. 680, stipulate 
as a necessary condition for the allowance of traveling expenses. 

The account will be adjusted accordingly. 


(A-13424) 


APPROPRIATIONS—LIGHTHOUSE SERVICE—HIGHWAY CONSTRUC- 
TION 


The appropriation “ General expenses, Lighthouse Service, 1927,” act of April 
29, 1926, 44 Stat. 360, is not available to make a contribution to aid the 
State authorities in the construction of a public highway, even though the 
building of such highway may result in an incidental benefit to the Light- 
house Service. 
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—— General McCarl to the Secretary of Commerce, November 19, 


There has been received your letter of November 10, 1926, in which 
you submit for decision a question as to whether payment may legally 
be made from the appropriation “General expenses, Lighthouse 
Service, 1927,” 44 Stat. 360, of the sum of $5,000 as a contribution 
toward the cost of the construction of a road across the Presque Isle 
Lighthouse Reservation, Erie, Pa., connecting the State park at Erie, 
Pa., with the city, said road being a connecting link in the State high- 
way system. The facts as to the title to the Presque Isle reservation 
are stated to be as follows: 


Presque Isle Peninsula was deeded to the United States by the Marine Hos- 
pital of Pennsylvania on May 25, 1871. The consent of the State to the pur- 
chase of the land was granted and jurisdiction was ceded to the United States 
by acts of the State legislature dated April 18, 1795, and May 11, 1871. The 
Secretary of War was authorized to accept the title by an act of Congress 
approved May 27, 1872 (17 Stat. 162). The title was finally accepted by the 
Secretary of War on December 14, 1886. On December 21, 1910, a revocable 
license was granted by the War Department to the Department of Commerce 
to occupy two strips of land, each 100 yards wide, on the Presque Isle Peninsula, 
for lighthouse purposes. 


It appears that permission has been given to the State by the 
Department of Commerce to construct the road across the reservation, 
but that Federal aid in the construction of said road was at that time 
refused by you. 

It is stated in your submission that the road will be of benefit to 
the lighthouse station, making it accessible by land instead of by 
water. As to this it may be said that whatever may be the benefit 
resulting to the Lighthouse Service, such benefit is only incidental, 
the primary object and use of the road being as a public highway. 
Accordingly, what is proposed can not be regarded as other than a 
voluntary contribution toward the construction of a public highway, 
and in the absence of specific statutory authority for such a contribu- 
tion it must be held there is no appropriation under your control 
available for expenditure for such purpose. 























(A-14995) 
ATTORNEYS—CONSULAR COURTS 


Consular courts, the jurisdiction and procedure in which are prescribed by 
sections 4083 to 4129, Revised Statutes, constitute a separate and distinct 
system for administering justice to citizens of the United States in certain 
foreign countries, and the restrictions found elsewhere in the Revised Stat- 


utes on the employment of attorneys are not necessarily for application 
thereto. 
















Comptroller General McCarl to the Secretary of State, November 19, 1926: 
Further reference is made to your request of June 11, 1926, for 
review of settlement No. C-37478-S, of March 18, 1926, disallowing 
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credit in the accounts of Paul Knaubenshue, American consul at 
Beriut, Syria, for payments aggregating $250 to attorneys as fees 
for their services in the prosecution and defense of the case of the 
United States of America v. Valentine Austino. 

Your report of September 21, 1926, disclosed that the trial in ques- 
tion was had before the consul sitting as a consular court in accord- 
ance with sections 4083 to 4129, Revised Statutes. Section 4117 of 
the Revised Statutes provides: 


In order to organize and carry into effect the system of jurisprudence 
demanded by such treaties, respectively, the ministers, with the advice of the 
several consuls in each of the countries, respectively, or of so many of them 
as can be conveniently assembled, shall prescribe * * * the manner in which 
trials shall be conducted, and how the records thereof shall be kept; the form 
of oaths for Christian witnesses, and the mode of examining all other wit- 
nesses; * * * the manner in which all officers and agentsto * * * carry 
this Title into effect, shall be appointed and compensated; * * * and shall 
make all such further decrees and regulations from time to time, under the 
provisions of this Title, as the exigency may demand. 


By letter of November 5, 1926, you reported that while regulations 
for the procedure in consular courts in Turkey, of which Syria was 
a part, were promulgated by the American minister at Constanti- 
nople in 1862, such regulations did not provide for the employment 
of attorneys, but that that matter was left for determination in each 
separate case, 

The employment of the attorneys in this case has received your 
approval and the Attorney General has certified that the services 
could not have been performed by any attorneys employed in that 
department. The procedure and jurisdiction of consular courts are 
specifically prescribed by statute and constitute a separate and dis- 
tinct system of justice from that administered in the courts in this 
country. It would appear that the employment of attorneys to prose- 
cute and defend where necessary was within the scope of the authority 
given by section 4117, Revised Statutes, supra, and while the manner 
of appointing and fixing the compensation of the attorneys in this 
instance was not in strict accordance with the provisions of said 
section, no further objection will be made to the payments here in 
question. 

Upon review $250 is certified for credit in the accounts of the 
American consul. 


(A-16202) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—REALLOCATION— 
PROMOTION 


The insufficiency of appropriated funds or the prospect of a deficiency therein, 
does not justify an administrative office in delaying payment of increases 
in compensation pursuant to reallocation of positions by the Personne] 
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Classification Beard until such time as the increases will not cause a 
deficiency, but the requirement is mandatory that such increases be made 
effective from the beginning of the pay period current when notice of 
the reallocation is received in the administrative office, the deficiency to 
be provided against by reduction in the number of employees, or otherwise. 

If the administrative office determines that appropriated funds are insufficient 
to cover increases in compensation within the salary ranges of the grades 
no promotion within the grades would be justified or authorized under 


section 7 of the classification act, 42 Stat. 1490. 


Comptroller General McCarl to the Secretary of the Smithsonian Institution, 
November 20, 1926: 


There has been received your letter of October 27, 1926, with refer- 
ence to the statement contained in letter of the chairman, Personnel 
Classification Board, dated October 2, 1926, that several employees 
under the Smithsonian Institution are receiving compensation at a 
rate less than the minimum salary rates for the grades in which the 
positions have been reallocated. 

The position held by one of the employees mentioned, Mr. H. W. 
Dorsey, disbursing clerk, has been allocated in grade CAF-9. Salary 
range from $3,000 to $3,900 per annum. You have explained that 
he is paid $2,000 from the appropriation “ Preservation of collections, 
National Museum,” and $1,000 from the appropriation for “ Inter- 
national exchanges.” It is understood that he disburses both appro- 
priations. There would appear to be no objection to this procedure, 
the particular appropriation item charged with the compensation 
of the employee and the time engaged under each appropriation 
so charged to be indicated on the pay rolls. 4 Comp. Gen. 703. 

With reference to the other cases mentioned you state: 


The two additional cases cited are as follows: 

George C. McClain: Allocation changed from CU-4 at $1,440 to CU-6 at 
$1,500 on March 27, 1926. 

Charles Whitebread: Allocation changed from P-2 at $2,400 to P-3 at $3,000 
on April 9, 1926. 

These two employees are carried on the salary roll of the appropriation for 
preservation of collections in the United States National Museum. Under the 
appropriation for preservation of collections in the United States National 
Museum for the fiscal year ending June 30, 1926, the total salary roll amounted 
to $428,598, while in the wording of the act there is indicated an appropriation 
of $441,082. of which it is distinctly specified that an amount not to exceed 
$428,598 might be expended for personal services in the District of Columbia. 
The salary roll and the salary limitation were thus identical. Since there were 
no positions on our salary roll to be abolished, it was not deemed legal or 
proper in these two cases to comply with the provisions for increase in salaries 
made by the Personnel Classification Board, until there had been definite 
congressional action permitting the allotted increase. To have given this 
increase would have raised the indicated limitation of salaries above the 
amount specified for personal services. 

It may be indicated also that on this appropriation there was available only 
$12,484 above the salary roll for the routine expenses of the National Museum. 
This appropriation is the major one for purchase of specimens, supplies, and 
similar materials, and offers an exceedingly low margin for administration. 


The letter from the Personnel Classification Board mentions also the follow- 
ing cases: 
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ized 
class ifica- 

tion 

grade 


SP-6 


mum 

rate of 
new 
grade 


$1, 860 
3, 000 
2, 400 
1, 320 
1, 680 


Mini- Salary 


| received 
as of 

May 15, 
1926 


| $1, 680 
2, 400 
2, 100 
1, 260 
1, 440 


Report on the cases of M. D. Ashton, K. A. Gallaher, and M. R. Wenger, was 
received in this institution dated August 27, 1926; that of Mr. B. A. Bean on 
August 28, and that of Mr. Charles Carey on August 31. These came to our 
attention between August 28 and September 1. These employees, together 
with Mr. G. C. McClain and Mr. C, Whitebread, above mentioned, were given 
the increased rates of salary as of September 1, 1926. Action was tuken 
promptly in this matter following an adjustment with the Bureau of the 
Budget on interpretation of the so-called 2 Per Cent Personnel Savings Club, 
which permitted the additional fund required. 

It may be noted that all these employees are carried under the roll of 
Preservation of Collections. In the appropriation bill for 1927, it is indicated 
that the total salary roll is $432,738, while the limitation for personal services 
is $435.000. There is shown here an increase in the limitation of salaries 
$2,262 above the actual salary roll. It may be explained, however, that this 
increase in limitation of $2,262 was made by the congressional committee with 
the distinct understanding that the additional sum should not be used for 
increasing permanent salaries, but to permit the employment from time to 
time of temporary employees when needed for assistance in various phases of 
our work. 

In closing I may state that all these reallocations have been put into effect 
as promptly as funds available to our credit would seem to permit. 

With regard to the statement of the Personnel Classification Board indicating 
that only a small percentage of the employees under the Smithsonian Institution 
are receiving a salary rate above the minimum of their classification grades, I 
regret to state that this is true. Estimates for additional appropriations to 
cover increases in salaries of employees who have attained satisfactory efli- 
ciency ratings have been submitted each year since the operation of the clas- 
sification act on July 1, 1924, but so far with result that it has been possible 
only to grant increases in a very small number of cases. It is our feeling that 
the matter is one of simple justice to deserving employees and should be given 
attention, but our situation is such owing to our small appropriations, that 
increases can not be granted without adequate congressional action. 


In decision of July 24, 1924, 4 Comp. Gen. 106, 107, affirming 
decision of July 14, 1924, 4 Comp. Gen. 56, it was stated : 


As previously stated, section 4 of the classification act of 1923, 42 Stat. 1489, 
provides: “Such allocations shall be reviewed and may be revised by the 
[personnel classification] board and shall become final upon their approval by 
said board.” The last action of the Personnel Classification Board in alloca- 
tion of positions is the proper basis for fixing the rate of compensation, 


* * *. The fact that the amount of the appropriation now available will 


not suffice for the payment of the rate of compensation based on the revised 
allocation during the entire fiscal year does not authorize payment of any other 
than the rate of compensation based on the revised allocation. Any resulting 
deficit in the appropriation must otherwise be avoided. 


It has been held by this office that the increase in compensation 
under a reallocation of a position made by the Personnel Classifica- 
tion Board, is effective from the beginning of the pay period current 
when notice of the reallocation is received in the administrative 
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office. 4 Comp. Gen. 280; id. 395; id. 721; decision of September 
23, 1926, A-15648, 6 Comp. Gen. 202. 

Insufficiency of appropriated funds or prospect of a deficiency 
therein does not authorize payment of compensation for a civilian 
position in the District of Columbia at any other rate than one in 
the grades in .which the positions are allocated, and there is no 
authority to delay paying the increase in rate of compensation pursu- 
ant to a reallocation of a position until such time as the administra- 
tive office may determine that the increase would not cause a de- 
ficiency in the appropriation. The administrative office has no dis- 
cretion in the matter. Under the provisions of the classification act, 
and the decisions of this office with reference thereto, an employee 
whose position has been reallocated is entitled to compensation at a 
rate fixed in the classification act for the grade to which the position 
has been reallocated from the beginning of the pay period in which 
notice of the reallocation is received in the administrative office, and 
payment at any other rate is not authorized. And if on the basis of 
such payments, there is prospect of a deficiency in the appropriation 
involved for which the Congress will not make provision, it is the 
plain duty of the administrative office to provide against such de- 
ficiency by the reduction of salaries in these cases in which payment 
is being made at a rate in excess of the minimum rate of the grade in 
which the position is allocated, or by the temporary or permanent 
reduction of the number of employees. 

Accordingly, on the basis of a supplemental pay roll duly pre- 
pared and certified by the proper administrative officers, the disburs- 
ing clerk of the Smithsonian Institution is authorized to pay to each 
employee involved accrued compensation in an amount representing 
the difference between the rate heretofore received and the minimum 
salary rate of the grades in which the positions of such employees 
have been reallocated by the Personnel Classification Board, for the 
period from the beginning of the pay period current when notices of 
such reallocations were received in the Smithsonian Institution, and 
September 1, 1926, from which date the increases appear to have 
been paid. Reference to this decision should be made on the supple- 
mental pay roll forwarded to this office for audit. 

Referring to the statement of the Personnel Classification Board 
that only a small percentage of the personnel under the Smithsonian 
Institution is receiving a salary rate above the minimum of their 
grades and the reply thereto contained in the last paragraph of your 
letter above quoted, attention is invited to that portion of decision of 
July 24, 1924, supra, as follows: 

The proviso fh section 7 of the classification act, 42 Stat. 1490, “ That in no 


case shall the compensation of any employee be increased unless Congress has 
appropriated money from which the increase may lawfully be paid” relates to 
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increase of compensation within a grade and not to payment of increase of 
compensation by reason of reallocation of positions. 


Hence, if the administrative office determines that appropriated 
funds are not available, or are insufficient to cover increases in com- 
pensation within salary ranges of the grades, no promotions within 
the grades would be justified or required under the provisions of the 
classification act. 


(A-16263) 
COMPENSATION—QUARTERS IN KIND—HOLDING TWO POSITIONS 


The allowance of quarters in kind free of charge, in addition to the fixed rate 
of compensation specified in the schedule of wages for the regular day- 
time positions, is prohibited as compensation to employees of the Naval 
Establishment for duties performed outside of regular working hours, 
either on the basis that the duties outside regular working hours are 
Separate and distinct from the regular duties of the employees, or on 
the basis that the duties outside regular work hours are not incompatible 
with employment in the regular daytime positions, but as extra duties. 


Decision by Comptroller General McCarl, November 20, 1926: 

There is for consideration in the audit of the pay rolls for the 
Naval Powder Factory, Indianhead, Md., for the period July 1 to 15, 
1926, the legality of the allowances of quarters in kind furnished 
Walter W. Farnum, chief chemist, and George W. Patterson, powder 
expert. 

In the “schedule of wages for civil employees under the Naval 
Establishment for the calendar year 1926,” page 4, the salary rates 
fixed for a chemist include the rate of $12.48 per diem, the rate at 
which Farnum is paid. In addition he is granted quarters in kind 
valued at $240 per annum. In the same schedule, page 5, the salary 
rate for a powder expert is given as $7,500 per annum, the rate at 
which Patterson is paid. In addition he is granted quarters in kind 
valued at $396 per annum. The administrative office has certified 
in both cases that the allowance of quarters “ is for services rendered 
separate and in addition to the service rendered for his regular rate 
of pay.” 

By circular letter dated May 10, 1926, note'10 on page 22 and note 
7 on page 43, of the Schedule of Wages for the Calendar Year 1926, 
were struck out and a new note substituted which provides in part 
as follows: 


10. Quarters, heat, light, household equipment, subsistence, and laundry serv- 
ice.—Wherever in any naval station the public interest requires the availability 
of employees for fire and police protection and emergencies outside of regular 
working hours, employees assigned this duty separate and apart from their 
regular daily work may in the discretion of the commandant, be furnished 
quarters, heat, light, household equipment, subsistence, and laundry service, or 
any one or more of these, if available. The appraised reasonable value of such 
allowances shall be compensation in full for these duties. 





360 DECISIONS OF THE COMPTROLLER GENERAL 


Wherever employees are furnished any of the above-mentioned items and 
services are not rendered in conformity with the foregoing, the appraised rea- 
sonable value of the items furnished shall be deducted from the compensation 
of such employees each pay period. 


There are other portions of the note, amended by circular letters 
dated June 4, 1926, June 19, 1926, and July 3, 1926, not here involved. 

It is understood that quarters are furnished Farnum and Patter- 
son under note 10, as amended, upon the basis that their services are 
required for fire or police protection or other emergency in the 
powder plant outside regular working hours. In what particular 
capacity their services outside regular working hours are employed 
is not disclosed, but the inference is drawn that their presence in or 
about the plant is desired at all times for the better protection of 
the plant. 

It is represented by the administrative office, therefore, that these 
two employees occupy and are paid in two separate and distinct 
positions, their regular daytime position and their extra nighttime 
position. For the daytime position they are paid in cash the salary 
rate fixed in the schedule, and for their nighttime position they are 
furnished quarters in kind, the determined value of which is re- 
quired, on and after July 1, 1926, to be considered the same as 
compensation. See section 3 of the act of March 2, 1926, 44 Stat. 
161; also 5 Comp. Gen. 957; id. 999; 6 id. 120; id. 161. 

Considering the daytime and nighttime positions two distinct 
positions, the combined rate of compensation is in excess of the 
rate of $2,000 per annum, the maximum combined rate fixed by the 
act of May 10, 1916, 39 Stat. 120, as amended by the act of August 
29, 1916, 39 Stat. 582, for two civilian positions held by the same 
person. Therefore, assuming that the employees would elect to hold 
their daytime positions, the salary of which is in excess of $2,000 per 
annum, there would be no authority to furnish them quarters free 
of charge as remuneration for duties in their nighttime positions. 
Furthermore, it has been held that in the absence of specific statu- 
tory authority therefor an employee may not legally hold and be 
paid the compensation of two positions under the same executive 
department or other Government establishment. 24 Comp. Dec. 
350; 3 Comp. Gen. 210; 4 id. 1020. See also in this connection sec- 
tion 1764, Revised Statutes, which provides: 


No allowance or compensation shall be made to any officer or clerk, by 
reason of the discharge of duties which belong to any other officer or clerk 
in the same or any other Department; and no allowance or compensation 
shall be made for any extra services whatever, which any officer or clerk 
may be required to perform, unless expressly authorized by law. 


As the compensation attached to each of the two positions here 
involved exceeds $2,500 per annum, there is for consideration section 
1763, Revised Statutes, which provides: 
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No person who holds an office, the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars, shall re- 


ceive compensation for discharging the duties of any other office, unless 
expressly authorized by law. 


and the provision in the act of July 31, 1894, 28 Stat. 205, which 
reads: 

* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 


unless specially heretofore or hereafter specially authorized thereto by 
law; * - * 


Section 1765, Revised Statutes, provides as follows: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 


This statute was applied in decision of August 11, 1922, 2 Comp. 
Gen. 109, to prevent payment for night work of arsenal employees. 
The application of the statute there made was held in decision of 
October 13, 1923, A. D. 7883, not to apply to prohibit payment of 
increase for night work of certain employees under the naval est#b- 
lishment when fixed by the Schedule.of Wages for Civilian Em- 
ployees under the Naval Establishment. This holding had reference 
to overtime pay for night work of the same class performed during 
the regular working hours of the day. It should not be construed 
as authorizing the administrative office to allow quarters in kind 
for night duties distinct from but not incompatible with employ- 
ment in their regular daytime positions. In such a case the principle 
announced in the decision of August 11, 1922, supra, is for applica- 
tion. Therefore, considering the night duties of Messrs. Farnum 
and Patterson as not incompatible with employment in their regular 
positions, but as extra duties, section 1765, Revised Statutes, would 
prohibit payment of additional compensation for such extra duties 
in the form of allowances of quarters in kind or otherwise. 

On the basis of the record filed in this office, there is no authority 
of law to allow quarters in kind free of charge to Farnum and Pat- 
terson, but the determined value thereof should be deducted from 
the salary rate fixed for the regular positions held by them; that is, 
from the rate of $12.48 per diem in the case of Farnum and from 
the rate of $7,500 per annum in the case of Patterson. 

Furthermore, in the case of Patterson, the rate of $7,500 per 
annum for the position of powder expert would appear to be the 
maximum salary rate fixed by the Navy Department for any posi- 
tion under the naval establishment. If so, allowance of quarters 
in kind in addition thereto would exceed the maximum and, for that 
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additional reason, would not be authorized. 4 Comp. Gen. 755; 
id. 1077. 

The value of quarters furnished in kind in each instance on and 
after July 1, 1926, will be disallowed in the disbursing officer’s ac- 
counts. 


(A-16350) 


TRAVELING EXPENSES—BOARD OF MANAGERS FOR NATIONAL 
HOME FOR DISABLED VOLUNTEER SOLDIERS 


The Board of Managers for the National Home for Disabled Volunteer Soldiers 
is a “board” within the meaning of the act of June 3, 1926, 44 Stat. 688, 
and any travel performed by the members of said board after October 1, 
1926, is subject to the restrictions as promulgated in the Standardized 
Government Travel Regulations. 


Comptroller General McCarl to Gen. George H. Wood, President Board of 
Managers National Home for Disabled Volunteer Soldiers, November 23, 
1926: 


There has been received your letter of November 8, 1926, request- 
ing decision of a question presented as follows: 


1. The Members of the Board of Managers of the National Home for Disabled 
Volunteer Soldiers have always been allowed reimbursement in full of all trav- 
eling expenses incurred while traveling on business of the national home. 
With the exception of the president and the secretary, the members of the 
Board of Managers receive no salary. 

2. The latest provision of law governing this is found in the sundry civil 
appropriation act of August 18, 1894, as follows: 

“That hereafter no member of the Board of Managers of the National Home 
for Disabled Volunteer Soldiers shall receive any compensation or pay for any 
services or duties connected with the home; but the traveling and other actual 
expenses of a member incurred while upon the business of the home may be 
reimbursable to such member: Provided, That the president and secretary of 
the Board of Managers may receive a reasonable compensation for their services 
as such officers, not exceeding four thousand dollars and two thousand dollars, 
respectively, per annum.” 

(The ‘annual appropriation bill carries items of $4,000 for the president of the 
board and $500 for the secretary of the board as salaries.) 

3. It is assumed that this is such a specific law as will exempt the members 
of the Board of Managers of the National Home for Disabled Volunteer Soldiers 
from the restrictions imposed by Circular No, 195, Bureau of the Budget, pro- 
mulgating standardized Government travel regulations. As this involves the 
payment of public funds, the propriety of which may be questioned, it is re- 
quested that an advance decision be given under the provisions of the act of 
July 31, 1894 (28 Stat., 208). 


Section 4825, Revised Statutes, provides: 


The President, Secretary of War, Chief Justice, and such other persons as 
bave been or from time to time may be associated with them, shall constitute 
a board of managers of an establishment * * * to be known by the name 
and style of “the National Home for Disabled Volunteer Soldiers,’ * * 


Section 4826, Revised Statutes, provides for the election of citizen 
members of the board of managers, from time to time as vacancies 
occur, by joint resolution of Congress to hold office for six years, and 
section 4834, Revised Statutes, prescribes the duties of the board, 
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The act of August 15, 1894, 28 Stat. 412, provides as quoted in your 
letter, and also contains the following provision: 


That when an officer of the National Home for Disabled Volunteer Soldiers, 
not a member of the Board of Managers thereof, travels under orders on busi- 
ress for the Home, he shall be allowed seven cents in lieu of all other expenses 
for each mile actually traveled, distance to be computed by the most direct 
route. 


The positions of the members of the board are expressly created 
by statute providing for their election to hold office for a definite 
period of time. Such positions are offices of trust or honor and the 
incumbents thereof are officers of the United States within the mean- 
ing of that term as used in legislation limiting the travel expenses 
of such officers. In every instance where the status of members of 
committees, boards, etc., appointed or elected—as distinguished from 
a temporary designation for the performance of a particular duty— 
to serve without compensation has been considered by the account- 
ing officers with respect to their rights to traveling expenses it has 
been uniformly held that the provisions of statutes fixing a maximum 
allowance for officers and employees of the United States are for 
application. See 22 Comp. Dec. 29; 23 id. 372; 2 Comp. Gen. 256; 
3 id. 186; A-2811, May 26, 1924; and A-9272, May 6, 1925. 

The act of June 3, 1926, 44 Stat. 688, upon which the Standardized 
Government Travel Regulations are based, is specifically made ap- 
plicable to all civilian officers and employees of the departments and 
establishments, and the act defines “ departments and establishments ” 
as meaning “any executive department, independent commission, 
board, bureau, office, agency, or other establishment of the Gov- 
ernment.” 

Sections 9 and 10 of said act, 44 Stat. 689, provide: 


Sec. 9. All laws or parts of laws which are inconsistent with or in conflict 
with the provisions of this act except such laws or parts of law as specially 
fix or now permit rates higher than the maximum rates established in this 
Act are hereby repealed or modified only to the extent of such inconsistency 
or conflict. 

Sec. 10. This Act shall not be construed to modify or repeal the Act pro- 
viding for the traveling expenses of the President of the United States or 
any Acts * * * specifically fixing or permitting mileage rates for travel 
and/or subsistence expenses, 


There would appear to be no room for reasonable doubt, there- 
fore, that the Board of Managers of the National Home for Dis- 
abled Volunteer Soldiers is a “board” within the meaning of the 
act of June 3, 1926, supra, and that said act and the regulations 
thereunder are applicable to travel performed by its members. The 
decisions of the Comptroller of the Treasury in 5 Comp. Dec. 911, 
16 id. 239, 17 id. 105, and 20 id. 268, are not considered to be in con- 
flict herewith, as they merely go to the definition of what may be 
considered actual expenses of transportation under the act of March 
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8, 1875, 18 Stat. 452, under the particular circumstances involved in 
those decisions.. In this connection see paragraphs 13 (a), (b), and 
(c), and 15 of the Standardized Government Travel Regulations. 


(A-16312) 
PERSONAL SERVICES AT SEAT OF GOVERNMENT—TRANSLATORS 


The translating of foreign languages into English and vice versa is essentially 
personal service to be performed by regular employees of the Government 
appointed in accordance with the civil service rules and regulations and 
at rates of compensation fixed by the classification act. The engagement 
of such services by contract, in the absence of specific statutory authority 
therefor, is not authorized. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 27, 1926: 


There has been called to my attention a contract entered into be- 
tween your bureau and Mrs. Louise M. Cambouri July 2, 1926, for 
the translating of foreign languages into English and English into 
foreign languages at a rate of 90 cents per 100 words, or 45 cents 
per 100 for verification work, the contract purporting to cover all 
such services as may be required by the bureau during the fiscal 
year 1927. 

Section 4 of the act of August 5, 1882, 22 Stat. 255, provides: 


That no civil officer, clerk, draughtsman, copyist, messenger, assistant mes- 
senger, mechanic, watchman, laborer, or other employee shall after the first 
day of October next be employed in any of the executive departments, or sub- 
ordinate bureaus or offices thereof at the seat of government, except only at 
such rates and in such numbers, respectively, as may be specifically appropri- 
ated for by Congress for such clerical and other personal services for each fiscal 
year; and no civil officer, clerk, draughtsman, copyist, messenger, assistant 
messenger, mechanic, watchman, laborer, or other employee shall hereafter be 
employed at the seat of government in any executive department or subordinate 
bureau or office thereof or be paid from any appropriation made for contingent 
expenses, or for any specific or general purpose, unless such employment is 
authorized and payment therefor specifically provided in the law granting the 
appropriation, and then only for services actually rendered in connection with 
and for the purposes of the appropriation from which payment is made, and 
at the rate of compensation usual and proper for such services, * * *. 


The appropriation for your bureau for the fiscal year 1927, act of 
April 22, 1926, 44 Stat. 319, provides for: 


* * * Salaries of personnel in the District of Columbia and elsewhere in 
accordance with the classification act of 1923, * * * 


The Personnel Classification Board has definitely classified transla- 
tors and has allocated such positions in grades CAF-3 to CAF-9 
inclusive, dependent upon the number and difficulty of the languages 
required to be translated. The contract for the services of a transla- 
tor would appear, therefore, to be in contravention of the act of 
August 5, 1882, supra, the appropriation act of April 22, 1926, supra, 
and the classification act of 1923, 42 Stat. 1488. See 4 Comp. Gen. 
977; 5 id. 968; 6 id, 51, 134, 140. Any payments made thereunder 
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must accordingly be disallowed. Prompt steps should be taken to see 
that no further services are required under the contract in question, 
and Mrs. Cambouri should be advised at once that as there was no 
authority of law for the contract the same is of no force or effect. 


(A-16315) 


TRANSPORTATION EXPENSES—C. M. T. C. CANDIDATES 


Where orders issued to a citizens’ military training camp candidate, directing 
him to proceed from his legal residence to a camp for training, specified 
that transportation would be furnished, such candidate may not be reim- 
bursed the value of the railroad ticket and Government transportation 
request issued to him but which he did not use in performing the travel. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
November 27, 1926: 


There has been received your letter of November 10, 1926, request- 
ing decision whether you are authorized to pay voucher in favor 
of John H. Howatt, jr., for $20.12, covering the value of unused rail- 
road ticket and a Government transportation request issued to him 
in accordance with S. O. 153, Headquarters Second Corps Area, 
Governors Island, N. Y., on July 2, 1926, as follows: 


27. Pursuant to instructions contained in paragraph 27, A. R. 350-2200, 1926, 
the following named C. M. T. C. candidates will proceed from their legal 
residence to Madison Barracks, New York, so as to arrive at that place on 
August 6, 1926, reporting upon arrival to the commanding officer, citizens’ 
mnilitary training camps, for duty as candidates at that place. Upon completion 
of this duty they will return to their homes: 


Main Legal residence County State Course 


G 
Howatt, John H., jr_..........| Flushing_.........) Queens New York | Blue. 
| | I 


The finance department will reimburse these candidates upon their arrival 
at camp, at Madison Barracks, New York, for the actual cost of meals en route, 
not to exceed three dollars ($3.00) per day for the number of days actually 
and unavoidably consumed in travel from their legal residence as shown above 
to Madison Barracks, New York, and return to their homes, chargeable to 
Procurement Authority FD 922 P 5056 A 920-7. 

The Quartermaster Corps will furnish transportation in kind from their legal 
residence as shown above to Madison Barracks, New York, and return to their 
homes, chargeable to Procurement Authority FD 922 P 5099 A 920-7. 

The travel directed is necessary in the public service. (354.1-CMTC) 

By command of Major General Summerall. 


It appears that pursuant to said orders railroad tickets and trans- 
portation requests were furnished Howatt for the round trip, but 
that for personal reasons he elected not to use same and has returned 
them with request that he be reimbursed for cost of the travel in- 
volved and performed in the amount of what it would have cost the 
Government if he had used the transportation request and tickets 
so furnished. 
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Section 47d of the act of June 4, 1920, 41 Stat. 779, amending sec- 
tion 34 of the national defense act, provides two methods of furnish- 
ing candidates for training transportation to training camps and 
return as follows: 


Sec. 47d. TRAINING CAMPS.—The Secretary of War is hereby authorized 
* * * to furnish at the expense of the United States * * * transporta- 
tion by the most usual and direct route within such limits as to territory as 
the Secretary of War may prescribe, or in lieu of furnishing such transporta- 
tion and subsistence to pay them travel allowances at the rate of 5 cents per 
mile for the distance by the shortest usually traveled route from the places 
from which they are authorized to proceed to the camp, and for the return 
travel thereto, and to make the payment-of travel allowances for the return 
journey in advance of the actual performance of the same * * *. 


This provision of law does not give to the member ordered to per- 
form travel right to refuse to accept transportation in kind and claim 
reimbursement in the form of mileage or otherwise. Howatt’s orders 
prescribed transportation in kind and due provision having been 
made for furnishing same, the Government’s obligation under the 
law was fully met. Having refused to accept transportation ten- 
dered him, he acquired no right to any form of reimbursement for 
cost of the travel involved. 26 Comp. Dec. 386; decision A-10261, 
September 15, 1925, Sweatt case; A-12748, July 20, 1926, Dankel 
case. 

Transportation was tendered Howatt pursuant to his orders and 


as provided by the law under which he was entitled to transportation 
at the expense of the Government. His failure to utilize the trans- 
portation so furnished gives him no right to an amount of money 
equal to the cost to the Government had he utilized it. You are not 
authorized to pay the voucher. 


(A-16316) 


RETIREMENT, CIVILIAN—RETENTION BEYOND AGE LIMIT 


Where it is desired to retain a civilian employee of the Government in the 
service after he has reached the age of retirement as fixed by the act of 
July 3, 1926, 44 Stat. 904, the head of the department or establishment un- 
der which the employee serves should issue a certificate in strict con- 
formity with the requirements of said act. 

A civilian employee of the Government who has arrived at the age of retire- 
ment as fixed by the act of July 3, 1926, 44 Stat. 904, but who has not 
rendered 15 years of service is not automatically separated from the 
service but may be paid for any service rendered thereafter until sepa- 
rated therefrom by administrative action, operation of law, or otherwise. 


Decision by Comptroller General McCarl, November 27, 1926: 


C. E. Swithenbank, lieutenant, Supply Corps, United States Navy, 
applied November 15, 1926, for decision whether payment is author- 
ized to Martin P. Jones for services rendered on November 6 and 8, 
1926, as a general helper, naval air station, Pensacola, Fla. 
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It appears that the employee in question was born November 1, 
1861, and that the duties of his position bring it within the class for 
which the age of retirement is fixed at 65 years under the provisions 
of the act of May 22, 1920, 41 Stat. 614, as amended by the act of 
July 3, 1926, 44 Stat. 904. 

On October 1, 1926, the commandant of the United States naval 
air station at Pensacola, Fla., forwarded a recommendation for the 
retention in the service of Martin P. Jones for a period of two years. 
The form of recommendation was incorrectly prepared and was for- 
warded to the Civil Service Commission lacking the approval or 
other action by the Secretary of the Navy. Accordingly, the request 
was returned to the Navy Department, where it was restated, ap- 
proved by the Acting Secretary of the Navy, and resubmitted to the 
Civil Service Commission on October 30, 1926. The commission’s 
certificate and approval were issued November 3, 1926, after the em- 
ployee had reached the age of 65 years. 

The request for certificate of retention was filled out and executed 
on civil service Form No. 2318. Said form merely provides for a 
statement as to the employee’s service, a recommendation by a sub- 
ordinate officer of the department or establishment, and an approval 
by the head of the department or establishment, followed by an 
approval and certification by the Civil Service Commission. There- 
fore, the form even when filled out and signed in due time does 
not constitute a compliance with the requirement of the law that 
the head of the department in which the employee is employed 
certify to the Civil Service Commission that by reason of the em- 
ployee’s efficiency and willingness to remain in the civil service of 
the United States the continuance of such employee therein would 
be advantageous to the public service. A mere statement of facts 
or opinion as to the employee’s efficiency, etc., and a recommenda- 
tion that the employee be retained in the service, even when followed 
by the approval of the head of the department can not be regarded 
as a certificate such as the law requires as a prerequisite to the 
employee’s continuance in the service after arrival at the age of 
retirement. See in this connection 6 Comp. Gen. 71. 

It has been held that when a civilian employee of the Government 
reaches the age of retirement, as provided in the act of May 22, 
1920, supra, without having been certified for retention as provided 
in section 6 of said act, there is an automatic separation from the 
service and there is no authority whereby the employee may there- 
after be restored to a duty status and retained in the service. See 
decisions of July 23, 1926, 6 Comp. Gen. 71; October 16, 1926, 6 
Comp. Gen. 263; November 3, 1926, A-16146. 

In the instant case, the employee reached the age of retirement 
fixed for employees of the class to which he belonged without having 
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been certified for retention. He was, therefore, automatically sepa- 

rated from the service unless there appears some other reason why 

the automatic separation provision was not applicable to him. 
Section 2 of the act of July 3, 1926, provides: 


All employees to whom this Act applies shall, on arriving at retirement age 
as defined in the preceding section and having rendered fifteen years of service, 
be automatically separated from the service, and all salary, pay, or compensa- 
tion shall cease from that date, * * *. 


Section 5 of the act of July 3, 1926, provides: 


Subject to the provisions of section 9 hereof, the aggregate period of service 
which forms the basis for calculating the amount of any benefit provided in 
this Act shall be computed from the date of original employment, whether as 
a classified or an unclassified employee in the civil service of the United States, 
including periods of service at different times and in one or more departments, 
branches or independent offices of the Government, and also periods of service 
performed overseas under authority of the United States, and periods of 
honorable service in the Army, Navy, Marine Corps, or Coast Guard of the 
United States; in the case of an employee, however, who is eligible for and 
elects to receive a pension under any law, or retired pay on account of military 
or naval service, or compensation under the War Risk Insurance Act, the period 
of his military or naval service upon which such pension, retired pay, or com- 
pensation is based shall not be included, but nothing in this Act shall be so 
construed as to affect in any manner his or her right to a pension, or to retired 
pay, or to compensation under the War Risk Insurance Act in addition to the 
annuity herein provided. 


From the request for certificate of retention, it appears that the 
employee herein considered had rendered 6 years 10 months and 17 
days of service as a civilian employee when he reached the age of 
retirement. 

It also appears from the request for certificate of retention that the 
employee in question was retired from service as an enlisted man in 
the Navy March 7, 1909, after 30 years of continuous service, and 
that he was recalled to active service April 9, 1917, and discharged 
therefrom April 15, 1919. It has been ascertained from the pay rolls 
that he is in receipt of retired pay, to which he became entitled on 
the basis of his service prior to March 7, 1909, 

Under the provisions of section 5 of the act of July 3, 1926, supra, 
the service rendered as an enlisted man in the Navy prior to March 
7, 1909, on which his retired pay is based can not be counted as serv- 
ice within the meaning of that term as used in the act of July 
8, 1926, but the active enlisted service rendered thereafter—two 
years and seven days—can be so counted, as it appears he is not ir 
receipt of or entitled to any retirement pay, pension, or disability 
compensation based on said service. Adding the two years and 7 
days enlisted service to the 6 years, 10 months and 17 days civilian 
service makes 8 years 10 months and 24 days which can be counted 
for civilian retirement, but which is less than 15 years. 

Under the original retirement act an employee to whom it applied 
was automatically separated from the service upon arrival at the 
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age of retirement, unless certified for retention in the manner pre- 
scribed by said act, regardless of length of service. The present 
retirement act, however, prescribes as a further condition necessary 
to effect the automatic separation from the service upon arrival at 
retirement age that the employee shall have “ rendered fifteen years 
of service.” In case an employee arriving at the age of retirement 
has not had 15 years of service, he is not automatically separated 
therefrom but affirmative administrative action would be necessary 
to accomplish such separation. 

Accordingly, if the facts as to this employee’s service are as herein 
assumed from the papers accompanying the submission, certifica- 
tion was not necessary to his continuance in the service after October 
31, 1926, hence payment is authorized of the wages otherwise due 
him for the period November 1 to 8, 1926, and for such additional 
period during which he may render service until thereafter separated 
therefrom by administrative action, operation of law, or otherwise. 


(A-14722) 


QUARTERS, RENTAL ALLOWANCE—DEPENDENTS OF DIVORCED 
OFFICER—INADEQUACY OF QUARTERS 


Where an officer of the Army has been divorced and the custody of the child 
of the marriage is given to the former wife without alimony or main- 
tenance for the child, the officer is not entitled to rental or subsistence 
allowances as an officer with dependents because of such child, notwith- 
standing he may have voluntarily sent an allowance for the child every 
month. 

Where there has been an assignment of public quarters to an officer of the 
Army without dependents, or an assignment of quarters to an officer and 
his dependents, of less than the number of rooms provided by law for 
an officer of his rank, there has been a determination by the competent 
superior authority in the particular case that a less number of rooms are 
adequate for the occupancy of the officer, or of the officer and his depend- 
ents, and a certificate by the same authority that assigned the quarters 
that the quarters so assigned were not adequate for the officer does not 
entitle the officer to rental allowance. 


Decision by Comptroller General McCarl, November 29, 1926: 

Eustace M. Peixotto, captain, Infantry, D. O. L., has requested 
review of settlement certificate No. 0100938, November 18, 1925, 
in which was disallowed his claim as an officer with dependents 
for rental allowance November 18, 1922, to May 31, 1924, while 
stationed at Fort William McKinley, P. I. The dependent shown 
in the vouchers is “son James M. Peixotto, 5 years c/o Mrs. A. 
Brill, Schofield Barracks, T. H.” As it appeared that the officer 
had occupied Government quarters himself and from the address of 
the dependent given, the dependent might also have occupied public 
quarters, the claimant was asked for information as to the occupancy 
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of public quarters by his dependent, to which he replied May 28, 
1926, as follows: 

1. Reference your letter of May 22, 1926, 0101990 JS 813 it seems to be 
difficult for me to make your office understand that my claim for rental 
allowance is not based on the fact of my having dependents. I maintain, 
and my contention is sustained by the post commander at Fort William Mc- 
Kinley, P. I., that the public quarters assigned me during the period of my 
claim were inadequate for me personally as a captain of Infantry, U. S. 
Army, with or without dependents, and that such adequacy or inadequacy is a 


matter determinable by law by such post commander and not subject to 
review by your office. 

2. As a matter of fact, I do not know positively whether or not Mrs. A. 
Brill occupied public quarters at Schofield) Barracks. Mrs. Brill is my 
divorced wife and has custody of my son. I send her an allowance for the 
child (not alimony) every month and the address given was her mail address 
during the period stated. If she did occupy public quarters she did so 
because she happens to be the present wife of Ist Lt. Albert Brill, F. A., U. 8S. 
Army, not because of any rights or claims of mine. 


The information contained in the second paragraph of the officer’s 
letter raises a question whether he is entitled to allowances as an 
officer with dependents. 

Section 4 of the act of June 10, 1922, 42 Stat. 627, provides: 


That the term “dependent” as used in the succeeding sections of this Act 
shall include at all times and in all places a lawful wife and unmarried chil- 
dren under twenty-one years of age. * * * 


The theory on which the officer has apparently claimed allowances 
as an officer with dependents is that he is the father of the child and 
that it is unmarried and under 21 years of age. Obviously, the 
statute contemplates a situation in which the parental authority and 
obligation maintain. The decree of divorce in this case has not been 
furnished and on the assumption that the claimant has correctly 
stated its effect; that is, that his former wife was given custody of 
the child and that the decree does not require him to pay alimony or 
contribute to the maintenance of the child, his right to increased 
allowances for a dependent under the act of June 10, 1922, is for 
consideration. Schouler in “Domestic Relations,” sixth edition, 
page 876, when considering the liability of the father for neces- 
saries of his minor children states the law to be (based upon the 


cases cited) as follows: 


* * * while in case of either separation or divorce, without orders of 
custody, the obligation in general continues as before, it may be materially 
affected by the special circumstances of each case; while a judicial award of 
children to the mother should be presumed to carry with it a transfer of 
parental duties, as well as of parental rights. * * *. 


So, also, it has been held that when the custody of a child is given 
to the mother on her divorce from the child’s father, the latter having 
no right to the child’s services is free from liability to the mother 
for the child’s maintenance; Husband v. Husband, 67 Ind. 583; and 
especially if the mother remarries and her second husband assumes 


the place of father, Johnson v. Onsted, 74 Mich. 437. So, also, 
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Schouler, in his text on “ Marriage and Divorce,” sixth edition, page 
2054, citing authorities, summarizes the law as: 


* * * where the children are on divorce awarded to the mother, the 
question of the father’s liability for their support, in the absence of express 
direction in the decree, is a mooted question, and it.has been held that under 
such circumstances she could not recover from him for their support. On the 
entry of the divorce decree the woman became a single woman, with the rights 
of a surviving parent, as fully as though the father had been taken by death. 
The father was divested of all paternal rights, and his paternal duties, if any, 
which survived were defined by the decree of the court in divorce. 


Section 4 was drawn with respect to the normal situation of a 
husband and father as the head of a family charged with the legal 
duty of support of wife and child or children and its language was 
not designed to authorize increased allowances for an officer, al- 
though a father, who by decree of divorce has been divested of all of 
his parental authority and duties (the situation assumed in this 
case) with respect to the child or children. In such a case, and for 
the purposes of section 4, the officer does not have an unmarried 
child under 21 years of age and must be treated as an officer without 
dependents for the purposes of rental and subsistence allowances. 

The basis of the claim as an officer without dependents (his letter 
quoted above indicates he so claims) is the third indorsement of the 
commanding general of the Philippine Department March 17, 1926: 


1. The records of these headquarters show Captain Eustace M. Peixotto, Inf., 
to have been assigned one (1) room only for his exclusive use in a bachelor 
building at this station from Nov. 21, 1922, to Nov. 27, 1924, both dates inclusive, 
which is not considered adequate for an officer of the grade of captain. 

2. This officer had no dependents. 


Section 6 of the act of June 10, 1922, as amended by the act of 
May 31, 1924, 43 Stat. 250, provides, so far as here material: 


No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 


The act of March 2, 1907, 34 Stat. 1168, provides: 


That at all posts and stations where there are public quarters belonging to 
the United States officers may be furnished with quarters in kind in such 
public quarters, and not elsewhere, by the Quartermaster’s Department assign- 
ing to the officers of each grade, respectively, such number of rooms as is stated 
in the following table, namely: * * * captains, four rooms; * * *, 


Clearly under the paragraph of section 6 of the act of June 10, 
1922, as amended, quoted above, there can be no question of adequacy 
of assigned quarters if the number of rooms provided by law are 
assigned, nor can there be any question of adequacy when the 
competent superior authority has assigned a less number of rooms. 
Such an assignment is evidence of “the judgment of competent 
superior authority” in the particular case that a less number of 
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rooms is adequate. The purpose of the joint pay act, as clearly 
exemplified by the amendment of May 31, 1924, was to assure to 
an officer a definite pay including quarters at all times or in lieu 
of quarters, a definite amount for the rental of quarters. The 
rental allowance is an allowance permitting the officer to rent 
quarters without suffering a diminution of his pay where quarters 
are not assigned to him. The statute does not contemplate, and a 
fair and reasonable construction does not authorize, the furnishing 
of quarters to an officer without dependents and the payment of 
rental allowance in addition. The quoted provision from the act 
is not a provision in the nature of damages if quarters assigned to 
the officer of a number of rooms less than his permitted allowance 
are not up to the standard of. perfection desired by the officer or 
the officer’s local commander. The character and condition of 
available public quarters are frequently beyond the control of the 
local commanding officer. Such as are habitable must be assigned 
and rental allowances may not be paid in addition. The officer in 
such a situation has been quartered by the Government without 
expense to himself and the obligation of the Government under 
the law is fulfilled. 
The settlement on review is sustained. 


(A-14470) 


MEDICAL TREATMENT—BENEFICIARIES UNDER EMPLOYEES’ 
COMPENSATION ACT FURNISHED TREATMENT IN NAVAL 
HOSPITALS 


Under the provisions of section 9 of the employees’ compensation act, as 
amended by the act of June 26, 1926, 44 Stat. 772, naval hospitals are not 
entitled to reimbursement from the employees’ compensation fund for 
medical and hospital services, appliances, and supplies furnished by such 
hospitals to beneficiaries under the act. 

Comptroller General McCarl to the Secretary of the Navy, November 30, 1926: 

There has been received your request of October 23, 1926, for 

reconsideration of so much of decision dated August 5, 1926, 

A-14470, as held as follows: 


Paragraph 6 has been modified to provide that no charge shall be made 
against the United States [Employees] Compensation Commission for naval 
medical or hospital treatment, in accord with decision of July 27, 1926, 
A-14820. 


The decision of July 27, 1926, A-14820, 6 Comp. Gen. 78, 80, held 
that Army hospitals and dispensaries are not entitled to be reim- 
bursed from the employees’ compensation fund for the cost of medi- 
cal and hospital services, appliances, and supplies furnished bene- 
ficiaries under the employees’ compensation act. Reference is also 
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made to the citations given in that decision in support of its 
conclusion. 

Section 9 of the employees’ compensation act, as originally enacted 
and as amended by the act of June 26, 1926, 44 Stat. 772, clearly 
requires that the services, appliances, and supplies authorized by the 
statute shall be furnished by or upon the order of United States 
medical officers and hospitals whenever practicable. The Employees’ 
Compensation Commission is not authorized, and does not maintain 
or operate hospitals or institutions under its jurisdiction. I am 
convinced, therefore, the intent of the statute is that all available 
facilities of the United States for furnishing medical and hospital 
services and supplies shall be utilized for the treatment of injured 
civil employees of the United States who are beneficiaries under the 
employees’ compensation act, without any charge for the costs 
thereof ayainst the employees’ compensation fund. All appropria- 
tions made available for maintaining and operating United States 
hospitals may be considered as available for that purpose. There 
would appear to be no justification for the conclusion that United 
States hospitals under certain departments of the Government were 
intended to be available without cost, while hospitals under certain 
other departments were intended to be available with cost, for the 
treatment of beneficiaries under the employees’ compensation act. 

You have approved the following contentions of the Bureau of 
Medicine and Surgery, Navy Department: 


12. This bureau therefore contends: First, that the naval hospital fund, 
created specifically for care of the personnel of the Navy and Marine Corps and 
maintained by deductions from the pay of that personnel, should not be used 
for the medical and hospital care of beneficiaries of the Employees’ Compensa- 
tion Commission; and that unless the fund is to be reimbursed for the hos- 
pitalization of such beneficiaries, the Navy Department is without authority 
to admit them into naval hospitals; and, second, that the appropriations made 
for the Navy Department and the naval service are not available for care of 
beneficiaries of the Employees’ Compensation Commission, no mention thereof 
being made in the naval appropriation acts, and specific appropriation being 
made therefor under the Employees’ Compensation Commission and Public 
Health Service. 

The reasons stated in support of these contentions are (1) because 
“the Congress makes direct appropriations for hospital treatment of 
beneficiaries of the Employees’ Compensation Commission ” under 
annual appropriations for the Employees’ Compensation Commission 
and for the Public Health Service; (2) because section 3678, Revised 
Statutes, would preclude use of Navy appropriations for any purpose 
except in connection with the Navy and Navy Department; (3) 
because the naval hospital fund, from which Navy hospitals are 
maintained and operated, is not an appropriated fund but is derived 
from the pay of naval personnel, from fines, from ration allowances, 


etc.; and (4) because the World War veterans’ act authorizes use of 
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naval hospitals for care of Veterans’ Bureau beneficiaries for which 
purpose appropriations are specifically provided. 

(1) Funds provided by annual appropriations under the Em- 
ployees’ Compensation Commission for “medical, surgical, and 
hospital services and supplies provided by section 9” (act of April 
22, 1926, 44 Stat. 309, for the fiscal year 1927) are available only 
for payment to other than “ United States medical officers and hos- 
pitals.” It is true that the annual appropriations “For * * * 
medical, surgical, and hospital services and supplies for beneficiaries 
* * * of the Public Health Service” (act of March 2, 1926, 44 
Stat. 147, for the fiscal year 1927) are available for beneficiaries 
under the employees’ compensation act in accordance with the act 
of March 3, 1919, 40 Stat. 1302, but there is no inference to be 
drawn from this fact that this appropriation is exclusive of the 
use of appropriations for the maintenance and operation of all other 
United States hospitals. The provisions of the employees’ com- 
pensation act make no such restriction or limitation. 

(2) Section 3678, Revised Statutes, does not preclude the use of 
appropriations provided for the Navy and Navy Department for 
the maintenance of Navy personnel and Navy facilities when such 
personnel and facilities are used only as expressly authorized by 
law, merely because the Navy or Navy Department derives no 
benefit from such use. The authority contained in the employees’ 
compensation act for care and treatment of beneficiaries under the 
act in United States hospitals makes such treatment a part of the 
authorized duty of the naval hospital facilities for the performance 
of which the regular appropriations or funds for maintenance of 
such facilities are available. 

(3) The legislative history of the naval hospital fund is set forth 
in decision of June 1, 1925, 4 Comp. Gen. 1005. While the fund 
is not appropriated from the Treasury, it is authorized by law to 
be used for the maintenance and operation of naval hospitals. The 
source of the revenue from which naval hospitals are maintained and 
operated would not constitute the hospitals other than United States 
hospitals within the meaning of the employees’ compensation act. 

(4) The proper inference to be drawn from the fact that appro- 
priations under the Veterans’ Bureau specifically authorize allot- 
ment to other departments for care of beneficiaries of the Veterans’ 
Bureau is not that similar allotments would have been made to 
other departments from the Employees’ Compensation Commission 
if it had been intended that beneficiaries of the commission were to 
be treated free of charge, but rather the contrary, that the absence 
of such allotments from the Employees’ Compensation Commission 
shows a clear intent that the appropriations directly provided for 
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the maintenance and operation of United States hospitals are to 
bear the expense of the care and .treatment of beneficiaries under 
the employees’ compensation act in such hospitals. 

You are advised, therefore, that naval hospitals are not entitled 
to reimbursement from the employees’ compensation fund for medi- 
cal and hospital services, appliances, and supplies furnished in 
naval hospitals to beneficiaries under the employees’ compensation 
act. The action taken in decision of August 5, 1926, modifying the 
Naval Regulations to provide that no charge shall be made against 
the United States Employees’ Compensation Commission for naval 
medical or hospital treatment furnished beneficiaries under the 
employees’ compensation act was proper and is affirmed. 


(A-16138) 


RETIREMENT, CIVILIAN—CERTIFICATION FOR RETENTION AFTER 
AGE — APPOINTMENTS — UNSALARIED POSITIONS MADE SALA- 
RIED 


The certification for retention of an employee beyond the age of retirement 
by the head of a department in which the employee had had no service 
prior to the date of the certification, which was made one day before the 
arrival of the employee at the age of retirement, is unlawful and inop- 
erative to prevent the automatic separation of such employee from the 
service upon his arrival at the age of retirement. 

When an unsalaried position held in connection with a salaried position is 
made a salaried position, appointment to such position is for the one 
authorized to appoint to the position when it was without a salary, there 
having been no change in this respect made by law. 


Decision by Comptroller General McCarl, December 2, 1926: 

There is before this office for decision the legality of payments 
appearing in the accounts of the disbursing clerk, Department of 
Agriculture, and the disbursing agent for the United States Geo- 
graphic Board, to an employee, Frank Bond, after having reached 
retirement age—70 years—on June 30, 1926. 

Frank Bond was chief clerk, General Land Office, Department of 
the Interior, to June 29, 1926, and was not certified for retention 
in the service more than 30 days before reaching retirement age 
as required by the provisions of the act of May 22, 1920, 41 Stat. 
614, but on June 29, 1926, was transferred to the Department of 
Agriculture, and on that day certified by the Secretary of Agri- 
culture for retention. 

The matters involved are for determination under the provisions 
of the act of May 22, 1920, 41 Stat. 617, the matter of retirement 
of the employee having arisen prior to the enactment of July 3, 
1926, 44 Stat. 904, but it may be said so far as the present question 
is concerned that there is no material change in the provision for 
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certification for retention more than 30 days before retirement age 
is reached and the requirement for automatic separation from the 
service or certification for retention is substantially the same in both 
enactments. 

The act of May 22, 1920, 41 Stat. 617, section 6, provides that all 
employees to whom the act applies shall be automatically separated 
from the service on reaching 70 years of age, “and all salary, pay, 
or compensation shall cease from that date,” but that the employee 
may be retained for a term of two years if not less than 30 days 
before reaching retirement age “ the head of the department, branch, 
or independent office of the Government in which he or she is em- 
ployed ” certifies to the Civil Service Commission that the continu- 
ance of the employee in the civil service would be advantageous to 
the public service. 

Mr. Bond was an employee of the Interior Department when the 
provisions of this enactment became operative in his case of either 
automatic separation from service or certification for retention in 
service not less than 30 days before reaching retirement age, 70 years. 
He was not certified by the head of the Interior Department in which 
he was then employed and in which he continued to be employed 
to within one day of reaching retirement age. He was transferred 
to the Department of Agriculture within one day of reaching 70 
years old and simultaneously with the transfer certification was 
then made by that department; but when this certification was made 
he had had no service with that department nor at any time when 
the requirement for certification was obligatory under the law. In 
this respect it differs from the facts connected with the procedure of 
certification considered in decision of this office November 3, 1926, 
A-16146. The certification is unquestionably not in accordance with 
the law that it shall be made by the head of the department in which 
employed and not less than 30 days before reaching retirement age. 
Neither factor is present in this case. The certification by the 
Department of Agriculture is inoperative and void, and the reten- 
tion of the employee in the service is unlawful. 

A further matter of illegality appears in that the employee was, 
by virtue of his position in the General Land Office, a member of the 
United States Geographic Board, to which position there was at- 
tached no compensation until provided by the deficiency appropria- 
tion act of July 3, 1926, 44 Stat. 845, which appropriated for salaries 
and expenses of the United States Geographic Board, including per- 
sonal services in the District of Columbia and for stationery and 
office supplies for fiscal year 1926, to remain available during the 
fiscal year 1927, $3,850. There appears to have been made in the 
nature of a transfer of the employee from the Department of Agri- 
culture to the salaried position of the Geographic Board September 
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21, 1926. The position with the United States Geographic Board 
is one for appointment by the President. He is not shown to have 
appointed this employee to the position since it became a salaried 
position, nor is it shown that the transfer from the Department of 
Agriculture to such position with the Geographic Board had the 
action or approval of the President, if such a transfer were possible. 
It does appear that the appropriation was requested by the Budget 
Bureau through the President as for salary for the chairman of the 
Geographic Board for the fiscal year 1927, in the amount of $3,850, 
but it will be observed that the deficiency appropriation of $3,850 is 
for deficiency in expenses of stationery and office supplies for fiscal 
year 1926 as well as for personal services. Who fixed the salary 
for the place of chairman and when that was done does not appear. 
But whatever may be the conclusion therefrom, the employee seem- 
ingly held both places during the period from June 29, 1926, when 
he went to the Department of Agriculture, to September 21, 1926, 
and this conflicts with the transfer sought to be made from the 
Department of Agriculture to the Geographic Board. The view 
must be taken that when the position with the Geographic Board 
had salary attached thereto it became necessary for the action of 
the President in appointing to that position. This has not been done, 
nor, in view of the irregularity in the employee’s certification for 
retention by the Secretary of Agriculture, could such employee 
legally be appointed to such position. 

The payments received by the employee since June 29, 1926, will 
be for consideration in connection with the adjustment of the retire- 
ment status of the employee and the annuity that may be payable 
thereunder, and when this has been accomplished there will be for 
consideration credit in the accounts of the disbursing clerk of the 
Department of Agriculture and of the Geographic Board for pay- 
ments prior to a notice thereon to them from this office October 21, 
1926; all payments in the position with the Geographic Board sub- 
sequent to October 21, 1926, to be disallowed. 


(A-16354) 


TRAVELING EXPENSES—TRANSFER OF EMPLOYEES BETWEEN 
FIELD-DUTY STATIONS 


Where a civilian employee has been appointed for duty at a particular place, 
or within a particular district, the transfer of that employee for permanent 
duty at another place, or another district, constitutes in fact a discharge 
and reappointment and requires the employee to place himself at his new 
duty station at his own expense. 

Where the duties of a civilian employee are such as to require appointment 
to the field service generally without any fixed headquarters the transfer 
of such employee from place to place may be accomplished at the expense 
of the Government when due to the necessities of the service and not the 
personal desires of the employee. 





378 DECISIONS OF THE COMPTROLLER GENERAL 


Comptroller General McCarl to the Secretary of Labor, December 2, 1926: 


There has been received your letter of November 17, 1926, as 
follows: 


The Department of Labor notes with interest and apprehension your decision 
of October 28, 1926, A—16059, to the Secretary of the Interior, from which it 
would appear that the transfer of employees from one field district to another 
is prohibited unless all expenses incident to travel and subsistence are paid 
from the personal funds of the employees involved. 

You are no doubt aware that the Immigration Field Service of this depart- 
ment is a law enforcement organization of great magnitude and importance 
and that any force charged with police duties, and depending largely on the 
shifting movements of travel, as the Immigration Service is, must be capable 
of being transferred with great facility, in order to cope with ever-changing 
or seasonal conditions. Furthermore, the Immigration Field Service operates 
as a unit throughout the United States, the administrative districts prescribed 
by departmental regulations being merely artificial boundary lines, for the 
purpose of facilitating the handling of immigration business and perfecting 
its organization. 

Consequently, if your decision means that immigration field employees 
cannot be transferred from one immigration district to another, at Goverment 
expense, when the interests of the Government require such action, then it 
is respectfully called to your attention that the enforcement of the immigra- 
tion laws will be difficult of accomplishment and in some instances practically 
nullified, and the Bureau of Immigration will be seriously handicapped in the 
performance of its official duties. 

It frequently becomes necessary, in the interest of good administration, to 
transfer officers from a station in one immigration district to a station in 
another several times during the course of a year, and it will be impracticable 
and obviously unjust to order these transfers at the expense of the employee. 

Under the practice that has heretofore prevailed, an employee, if married, 
must bear the transportation expense of his family, as well as the cost of 
shipping his household goods, and if he is now required to also pay his own 
traveling expenses, he will be unable to meet the burden thus placed upon him 
and be forced to resign or disobey orders. Moreover, the department would 
not be justified in ordering a transfer under such conditions, and if it did so, 
it is extremely doubtful whether the order could be enforced. 

Of course, it should be understood that where a transfer is made for the 
personal convenience of an employee, the expense involved will be borne by 
himself. 

In view of the foregoing facts, and in the interest of the Government, it is 
respectfully suggested that your decision should not apply to the Immigration 
Field Service. 


As pointed out in my decision of October 28, 1926, A-16059, it has 
been the established rule for many years that when employees are 
appointed for duty at a particular place, or within a particular dis- 
trict, as distinguished from appointments for field service generally, 
their headquarters or duty station is that place or that district, and 
that when it becomes necessary to move or transfer them to another 
place or another district for other than temporary duty, the transfer 
constitutes in fact a discharge and an appointment to a new position 
irrespective of what procedure is adopted by the administrative office 
to effect such transfer. Employees so appointed and transferred 
must place themselves at their new duty station at their own expense. 
11 Comp. Dec. 442; 20 id. 23; 4 Comp. Gen. 641; 5 id. 467 and 941. 
Said rule, however, is not applicable to employees who are appointed 
for field service generally and not for permanent duty at a particular 
place, if the nature and extent of their duties require service at 
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different places. If the appointment of particular persons for gen- 
eral field service and their transfer from place to place at Govern- 
ment expense are necessary from the standpoint of the duties to be 
performed, and an appropriation is available for expenses incident to 
such transfers, the reimbursement of the expenses incurred in mak- 
ing such transfers within the limits allowed by law and regulation 
will be authorized upon a proper showing as to the facts in each 
such case. A-14597, August 21, 1926. It must be borne in mind, 
however, that the mere designation of an appointment as for field 
service generally is not sufficient to authorize a transfer at Govern- 
ment expense if the duties of the position are such as to impel the 
conclusion that the appointment was in fact to a position having a 
fixed, permanent station. ' 

If considered necessary that the employees in the Immigration 
Service performing localized administrative duties be transferred 
from station to station at Government expense, the matter should be 
presented to the Congress for its consideration and such specific 
legislative authority in the matter as it may conclude to be warranted 
by the facts. In such connection, see the act of April 22, 1926, 44 
Stat. 319. 


(A-15831) 
PAY, RETIRED—OFFICER OF THE NAVAL RESERVE FORCE 


Under the provisions of the act of May 8, 1926, 44 Stat. 417, an officer of 
the Naval Reserve Force, retired July 30, 1921, under the provisions of 
the act of July 12, 1921, 42 Stat. 140, is entitled to retired pay computed 
on base or period pay prescribed in section 1 of the act of June 10, 1922, 
42 Stat. 626, for officers of the same rank, grade, and length of service 
in the Regular Navy, with longevity thereon to which entitled on June 
30, 1922. 


Comptroller General McCarl to Commander N. B. Farwell, United States 

Navy, December 4, 1926: 

There has been received your letter of July 26, 1926, requesting 
decision whether Lieut. Charles Herbert Lowell (M. C.), United 
States Naval Reserve Force, retired July 80, 1921, is entitled to 
retired pay under the act of May 8, 1926, 44 Stat. 417, computed as 
a lieutenant of the regular Navy, or only to the pay provided for 
Naval Reserve officers under the act of June 10, 1922, 42 Stat. 626. 

It appears that on date of retirement Lieutenant Lowell had 8 
years, 8 months, and 28 days naval and Naval Reserve Force service 
and 4 years, 1 month, and 8 days as contract surgeon in the Army, 
and, having been appointed to the regular Navy from civil life 
October 8, 1912, was entitled to 5 years’ constructive service, or a 
total longevity of over 17 years for purposes of computing his re- 
tired pay; that he was retired for physical disability incurred in line 
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of duty under section 2 of the act of June 4, 1920, as modified by 
the act of July 12, 1921, 42 Stat. 140, which provides: 


That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty in time of war shall be eligible for retirement under the same 
conditions as now provided by law for officers of the Regular Navy who 
have incurred physical disability in line of duty: * * * 


The act of May 8, 1926, 44 Stat. 417, provides: 


That hereafter the retired pay of the officers and warrant officers of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, who were retired on or before June 30, 1922, shall not 
be less than that provided for the officers and warrant officers of these serv- 
ices of equal rank and length of service retired subsequent to that date: 
Provided, That nothing in this Act shall operate to reduce the pay of any officer 
or warrant officer now on the retired list. 


The act of July 12, 1921, gives to officers retired thereunder the 
same pay status as officers of the regular Navy retired for the same 
cause. Under sections 1453 and 1588, Revised Statutes, as modified 
by the act of May 30, 1908, 35 Stat. 501, officers of the regular Navy 
retired for physical disability incurred in line of duty are entitled to 
75 per cent of the pay of their rank when retired. 1 Comp. Gen. 83. 
When Lieutenant Lowell was retired he was entitled to active duty 
pay of a lieutenant in the regular Navy of like length of service 
including constructive service. 

Section 1 of the act of June 10, 1922, 42 Stat. 626, provides that: 


* * * Nothing contained in the first sentence of section 17 or in any 


other section of this Act shall authorize an increase in the pay of officers or 
warrant officers on the retired list on June 30, 1922. 


Lieutenant Lowell was an officer on the retired list of the Navy on 
June 30, 1922, and then came within the cited restriction. The act 
of May 8, 1926, removed such restriction and gave him right there- 
after to retired pay based on the rates of pay prescribed in the act 
of June 10, 1922. Under the act authorizing his retirement, he was 
entitled to retired pay as though an officer of the regular Navy, and 
is entitled under the act of May 8, 1926, to be paid on the same basis. 

Accordingly, you are advised that under the act of May 8, 1926, 
44 Stat. 417, Lieut. Charles Herbert Lowell (M. C.), United States 
Naval Reserve Force (retired), is entitled to retired pay based on 
the pay of a lieutenant in the regular Navy who has completed 17 
years’ service as provided in section 1 of the act of June 10, 1922, 42 
Stat. 626. 


(A-16362) 
TRAVELING EXPENSES—LEAVE OF ABSENCE 


An employee of the Department of Agriculture whose regular duty station was 
Washington, D. C., and who was granted a leave of absence and ordered 
at the termination thereof to proceed to a temporary station for duty, was 
not required to return to his permanent station in order to acquire a 
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travel status, but upon reporting for duty at the temporary duty station, 
as ordered by competent authority, may be considered in a travel status 
and reimbursed the amount of authorized expenses incurred subsequent to 
his arrival. 


Decision by Comptroller General McCarl, December 6, 1926: 

R. J. Posson applied September 23, 1926, for review of his claim 
No. 0118261 for $30.43, as reimbursement of travel expenses incurred 
on October 18 and 19, 1925, in traveling from Indianapolis, Ind., to 
Washington, D. C., under orders dated September 10, 1925. 

By letter-of September 10, 1925, claimant was “ authorized to incur 
expenses for the purposes enumerated and during the period indi- 
cated in the performance of official duty,” and to “ Proceed on or 
about October 7, 1925, to Indianapolis, Indiana, for the purpose 
of assisting in the students’ judging contest to be held in connection 
with the National Dairy Exposition, October 9 to 17, inclusive.” 

In explaining the nature of the duty performed under the order 
the Bureau of Dairy Industry reported to this office under date of 
October 21, 1926, as follows: 


You are informed, in reply, that the contest in which Mr. Posson participated 
was a contest’ of students of various educational institutions in the judging 
of dairy cattle. Similar contests are held annually in conjunction with the 
National Dairy Expositions and the Bureau of Dairy Industry cooperates with 
the officials of the exposition in supervising the contests. While the primary 
purpose of these contests is, of course, to train students in the selection of 
representative types of the various breeds of dairy animals, the work is in 
line with the project of the bureau to increase the average milk and butterfat 
production of American dairy cows through proper selection of animals, both 
males and females. Employees of this bureau do not act as judges in any 
contest. They merely act as directors of groups of contestants, being responsible 
for keeping the contestants constantly under supervision and for directing their 
activities in the judging arena. 


It appears that claimant received the instructions hereinbefore 
mentioned while on duty at Washington, his regular station; that 
he was granted leave of absence from September 14 to October 7, 
1925, inclusive; that he proceeded from Washington to Lincoln, 
Nebr., at his own expense while on leave of absence; that he returned 
from Lincoln to Indianapolis, Ind., at his own expense on the expira- 
tion of his leave of absence, resuming his duty status at Indianapolis 
October 8, 1925, in accordance with the orders issued under compe- 
tent authority under date of September 10, 1925; that he was on 
duty at that place from October 8 to 18, 1925, on which latter date 
he proceeded to his regular duty station at Washington, D. C., pay- 
ing the regular railroad fare of $24.10 together with $6 Pullman 
fare, 25 cents porter tip, and 8 cents street-car fare. 

It is well established that an employee who is on leave of absence 
away from his regular duty station is not entitled te reimbursement 
for traveling expenses incurred in returning thereto, either at the 
termination of the leave of absence or upon recall, 2 Comp, Gen, 
424; 3 id. 760, In the instant matter, however, claimant was not 
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required to return to his regular duty station, but on the contrary 
was ordered to report on or about October 8, 1925, at Indianapolis, 
Ind., for duty. Upon so reporting he resumed his duty status enti- 
tling him to reimbursement of subsistence and traveling expenses 
incurred on the public business thereafter. Claimant is, therefore, 
entitled to reimbursement of the amount paid by him as railroad 
and Pullman fare and other necessary traveling expenses in return- 
ing to Washington, D. C., notwithstanding the fact that there was 
a fare and one-half rate in effect from Washington, D. C., to Indian- 
apolis and return during the period in which the travel was per- 
formed. The fact is that by placing himself at Indianapolis for 
duty without expense to the Government, instead of remaining in 
or returning to Washington and proceeding from Washington to 
Indianapolis and return at Government expense, a saving was 
effected which inured to the benefit of the Government, even taking 
into consideration the lower rate in effect at the time, which could 
not be availed of for only the return travel from Indianapolis to 
Washington, D. C. 

Upon review there is certified due claimant the sum ‘of $30.43 as 
cost of traveling expenses incurred, for which amount check will 
issue in due course. 


(A-16380) 


VETERANS’ BUREAU—MEDICAL TREATMENT—STATE HOSPITALS 


Under section 9 of the act of July 2, 1926, 44 Stat. 795, a beneficiary of the 
Veterans’ Bureau entitled to disability compensation under the provisions 
of paragraph (1), (2), or (3) of section 202 of the act of June 7, 1924, 
43 Stat. 618, may be reinbursed for payments made by him to State institu- 
tions for the cost of medical care and treatment incurred prior to July 2, 
1926, during periods covered by such awards of disability compensation, 
although hospitalization in the State institutions was not authorized by the 
Veterans’ Bureau. 4 Comp. Gen. 999 and 5 id. 614 no longer controlling for 
periods prior to July 2, 1926. 


Decision by Comptroller General McCarl, December 6, 1926: 

William P. Epperson applied October 22, 1926, for review of set- 
tlement dated October 19, 1926, disallowing his claim No. 0110562, 
in the sum of $457 as reimbursement of amount paid by him for 
medical and hospital treatment while confined in the Central State 
Hospital, Lakeland, Ky., from January 29, 1922, to May 5, 1923. 
The reason stated for the disallowance was that beneficiaries of the 
Veterans’ Bureau were not entitled to be reimbursed by the United 
States for amounts paid State hospitals for medical care and treat- 
ment prior to the time the Veterans’ Bureau assumed control of 
such persons and authorized their hospitalization, In the instant 
case hospitalization was not authorized during the period covered 
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by the claim. The claim has been administratively approved by the 
Veterans’ Bureau and represents a charge by the State Hospital for 
15 months and 7 days at the rate of $30 per month. 

Claimant filed his original application for compensation on Sep- 
tember 29, 1919. Award of compensation was approved November 
20, 1919, effective as of July 2, 1919, the day following claimant’s 
discharge from the military service. Compensation was awarded to 
claimant at that time for a disability of nephritis. This award was 
continued until May 31, 1921, when the disability of nephritis was 
rated as less than 10 per cent in degree. On May 8, 1923, an award 
was approved, effective as of October 24, 1921, for a disability that 
was diagnosed as “ Dementia praecox, competent.” 

Authority for hospitalization of the claimant was requested by the 
Louisville subdistrict office of the Veterans’ Bureau October 25, 1921, 
but was disapproved May 13, 1922, by the district office at Cincin- 
nati, Ohio, as that office was then awaiting evidence to show con- 
nection of claimant’s disability with the service. He was paroled 
to his family on May 5, 1923, three days prior to the date the award 
of compensation was made. 

It appears from statements made by the Central State Hospital 
authorities that the board of the claimant was paid by the Federal 
Government during the period from October 25, 1921, to January 
29, 1922. 


For the time he was a patient in the above-named institution 


claimant received disability compensation under the provisions of 
the war risk insurance act on a rating of total and temporary dis- 
ability, but his hospitalization was not expressly authorized as a 
beneficiary of the Veterans’ Bureau. 

Section 9 of the act of July 2, 1926, 44 Stat. 795, provides in part, 
as follows: 


That where any person entitled to the benefits of this paragraph 
has heretofore been hospitalized in a State imstitution, the United States 
Veterans’ Bureau is hereby authorized to reimburse such person, or his estate, 
where payment has been made to the State out of the funds of such person, 
or to reimburse the State or any subdivision thereof where no payment has 
been made for the reasonable cost of such services from the date of admission. 
Under this provision a beneficiary of the Veterans’ Bureau en- 
titled to disability compensation under the provisions of paragraph 
(1), (2), or (3) of section 202 of the act of June 7, 1924, 43 Stat. 
618, may be reimbursed for payments made by him to State institu- 
tions for cost of medical care and treatment incurred prior to July 
2, 1926, during periods covered by such awards of disability com- 
pensation, although hospitalization in the State institution was not 
authorized by the Veterans’ Bureau. Decisions 4 Comp. Gen. 999 
and 5 id. 614 no longer controlling for periods prior to July 2, 1926. 
Upon review there is certified due claimant the sum of $457. 
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(A-16420) 
VETERANS’ BUREAU—INSURANCE—PREMIUM DEDUCTIONS FROM 
PAY OF ENLISTED MAN 


An application for insurance and an allotment of pay for premiums in the 
amount of $10,000 by an enlisted man of the Army do not of themselves 
authorize payments of insurance upon maturity on the basis of $10,000, 
if the deductions of pay during the entire period of military service covered 
only $5,000, and all the actions of the insured indicated an intention to 
earry only $5,000 of insurance. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
December 7, 1926: 


There has been received your request for decision whether in the 
case of Mike (or Michael) Waligo (or Valigo), C-167192, there was 
insurance in the amount of $5,000, or in the amount of $10,000, in 
force at the date of his death in the military service. 

The pertinent facts in said case are represented to be as follows: 

The insured enlisted in the military service on June 1, 1917. In 
the application for $10,000 insurance, which purports to have been 
executed February 12, 1918, his home address is given as 1014 Green- 
field Avenue, Farrell, Pa., and beneficiary is given as “none.” The 
answer to the question, “To whom do you wish policy sent?” was 
given as “ Private Mike Waligo, Trench Mortar Battery, 3rd Brig. 
3rd Div. Reg.” Pay rolls signed by the insured show that premium 
checkage from February to October, 1918, was made on the basis 
of $5,000 insurance. 

A supplemental application was signed by the insured on October 
17, 1918, in which the amount of the insurance is stated as $5,000. 
The home address is given as 1159 Fruit Avenue, Farrell, Pa., and 
beneficiary is given as “ Myself.” The application further shows: 
“T wish Insurance Certificate sent to: My uncle John Rimake, 1159 
Fruit Ave., Farrell, Penna.,” and also contains the following 
notation : 


This supplemental form made out to complete records. Original application 
made out about Feb. 7th or 8th, 1918, but no copy of same with service record; 
hence this application to complete record. 


The soldier appears to have been paid regularly each month from 
February, 1918, to February, 1919, and the pay rolls show checkage 
for insurance in the sum of $5,000 for each month during the entire 
period. The insured died March 11, 1919. The reports of the Army 
authorities dated March 17, 1919, relative to the death of insured, 
stated that there was $5,000 insurance in force at date of death. 

It further appears from the notation contained in the supplemental 
application that the company files did not contain a copy of the 
original application and that the insured was asked to execute a 
supplemental application for purposes of record only. This appli- 
cation authorized deduction of premiums on insurance in the sum 
of $5,000. 
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The question involved is whether the application for $10,000 
insurance and the allotment of pay therefor kept in force that 
amount of insurance until maturity by death of the insured, notwith- 
standing that actual deductions were made from his pay to cover 
only $5,000 of insurance and his affirmative act of signing the supple- 
mental application wherein the amount of the insurance was stated 
as $5,000. 

It has been suggested that as the insured was an enlisted man of 
the Army, his acceptance of monthly pay with deductions of premi- 
ums to cover only $5,000 insurance may not be taken as a breach or 
revocation of the original allotment to the extent of the remaining 
$5,000 insurance, reference being made in this connection to the 
decision of this office in the case of Anthony Alfred Skomski, 3 
Comp. Gen. 202. 

In decision of September 19, 1925, 5 Comp. Gen. 208, 209, it was 
stated: 

It has been repeatedly held that the mere allotment or other form of authori- 
zation for deduction from the pay of officers and enlisted men in the active 
military or naval forces to cover war-risk insurance premiums is not equiva- 
lent to actual payment of the premiums, and does not ipso facto prevent lapsing 
of the policy. Army officers, 2 Comp. Gen. 249, and decision of December 5, 
1923; Navy officers, 4 Comp. Gen, 691; Navy enlisted men, 3 Comp. Gen. 202. 
There exists no sound reason for any different rule with respect to enlisted 
men of the Army. 

One of the contractual conditions of Government insurance is the monthly 
payment of premiums by the insured. The allotment system is a medium 
through which persons in the active military or naval services may conveniently 
effect payment of their premiums. No responsib/lity rests upon the Government 
in the capacity of insurer if there is such a failure of the allotment system as to 
prevent payment of the premiums to the Government when due. The insured 
who accepts his pay with knowledge, actual or presumptive, that the amount 
of insurance premiums has not been deducted, is in no better position than a 
person outside the Government service who fails to forward his insurance 


premiums to the Veterans’ Bureau when due. 
* * * * . * * 


By presumptive knowledge is meant the knowledge to be presumed from the 
acceptance of full pay, or of such amounts as would not leave sufficient pay 
remaining due to cover insurance premiums as and when payable. 4 Comp. 
Gen. 693. 


It will be seen that the decisions have never recognized a dis- 
tinction in regard to this principle of law simply on the basis of 
the rank or rating of the insured; that is, between commissioned 
officers and enlisted men. The distinction that has been recognized 
by the decisions has been that, because of the difference in the method 
of paying commissioned officers and enlisted men and the greater 
knowledge and familiarity with the pay accounts of the commis- 
sioned officers, they are in a better position than enlisted men to deter- 
mine that the proper deductions of insurance premiums have been 
made and have a greater responsibility with respect thereto. 

Probably in no case where insufficient deductions were made can 
it be determined, with absolutely certainty, subsequent to the death of 
the insured, that the insured did or did not intend the deductions to 
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be in a greater amount than made. There can be no general pre- 
sumption of intention contrary to what was actually done. 

In this case the insured accepted his pay each month for more 
than one year with deductions for premiums covering only $5,000 
of insurance. In fact, no deductions were ever made from his pay 
to cover $10,000 of insurance. He also signed a supplemental appli- 
cation, after the deductions had been made for about a year on 
$5,000 of insurance, wherein $5,000 was given as the amount of the 
insurance. He is presumed to have read the supplemental applica- 
tion before placing his signature thereto; in fact, changes were made 
as to the disposition to be made of the policy. It would seem to be 
more reasonable to conclude that the error in the amount was in the 
application bearing date of February 12, 1918, rather than in the 
one of October 17, 1918, or that the insured later decided that he 
would carry only $5,000 of insurance. Certainly, from all the 
actions of the insured, it must be concluded that there was no clear 
intention shown on his part to have premiums deducted to cover 
$10,000 insurance up to the date of his death. 

You are advised, therefore, that payments are not authorized on 
the basis of more than $5,000 insurance being in force at the date of 
maturity by the death of the insured, March 11, 1919. 


(A-15609) 
CONTRACTS—W ARRANTIES—DREDGING 


Where the Government advertised for bids for certain dredging work and 
the specifications, which were made a part of the contract, stated that 
the soundings and borings made by the Government could be used, to- 
gether with any other pertinent data, but that their use was at the 
bidder’s risk; that the Government did not guarantee the depth of the 
water or the character of the soil conditions to be encountered in pile 
driving, and that the intending bidders were expected to examine the sites 
of the proposed work to inform themselves thoroughly of the actual 
conditions and requirements, such provisions do not constitute a war- 
ranty on the part of the United States as to the character of the dredg- 
ing to be done or the materials to be removed and do not entitle the 
contractor to any additional compensation for the removal of rock alleged 
to have been encountered in fulfilling the terms of the contract, nor 
excuse liquidated damages assessed in accordance with the contract terms 
for failure to complete the work within the time limit. 

A provision in a contract with the Navy Department by which the contractor 
agrees to accept the findings and action of the Navy Department, Bureau 
of Yards and Docks, as conclusive and binding, as to any claim by it 
for additional compensation, precludes any allowance on a claim by 
the contractor for additional compensation when disapproved by the Bureau 
of Yards and Docks. 


Decision by Comptroller General McCarl, December 8, 1926: 


The Gilpin Construction Company requested August 25, 1926, re- 
view of settlement No. 0140348-N, dated June 24, 1926, wherein was 
allowed $19,731.71 of its claim for $112,990.32, the amount alleged 
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to be due as final payment under Navy contract No. 4615, dated 
February 17, 1923. Of the total amount claimed, $4,425 represents 
liquidated damages deducted on account of delays in completion 
of the work and $88,833.61 is claimed as additional compensation 
for extra costs alleged to have been incurred in performing certain 
rock dredging. The amount allowed ($19,731.71) represents re- 
tained percentages that were withheld during the progress of the 
work from amounts due the contractor under the contract, less 
$4,425 deducted as liquidated damages. 

It appears that the Navy Department, Bureau of Yards and 
Docks, advertised for bids (to be opened January 27, 1923) for 
the furnishing of all labor and materials necessary to construct and 
complete at the naval submarine and destroyer base, Astoria, Oreg., 
four timber piles, a timber bulkhead, two brush bulkheads and a 
railroad track, and for the performance of approximately 1,000,000 
cubic yards of dredging, including a 28-foot channel and a 22-foot 
basin, approximately 400,000 cubic yards of the dredged material 
to be deposited as fill behind the bulkheads. Bids for this work 
were asked under six items as follows: Item 1, price for the work 
completed, exclusive of dredging; item 2, deduction from item 1 
for omission of each finger pier; item 3, deduction from item 1 
for omission of the breakwater specified; item 4, unit prices per 
foot to be added or deducted from item 1 for variation in pile 
lengths from basic length (55 feet) specified; item 5, price per 
cubic yard for material dredged and deposited as fill behind bulk- 
heads; and item 6, price per cubic yard for material dredged and 
deposited at the authorized dumping ground. Of the three bids 
submitted that of the Gilpin Construction Company (hereinafter 
designated as the contractor) was the lowest. 

It appears that the contractor in forwarding its bid also sub- 
mitted for consideration, as set forth in its letter of January 10, 
1923, the suggestion that the proposed channel be shifted somewhat 
to the south and the surplus dredging material be permitted to be 
dumped in an area to the south and east of the proposed bulkhead, 
and in explanation thereof stated : 


If you can change the channel as shown, thus avoiding the rock excavation 
especially that on the slopes, and permit the forming of an island of surplus 
dredged material in the approximate location shown in yellow cross patch, 
thus shortening the discharge line and eliminating the necessity of maintaining 
a long pipe line on piling bents, we will do the dredging at a price of fifteen 
(15) cents per cubic yard for both fill and waste, This change it seems to us 
would eliminate the breakwater and also avoid the expensive rock excavation 
and at the same time not increase the quantities appreciably, but would give 
you an entrance of about five hundred feet instead of the three hundred feet 
as proposed. On a basis of 1,000,000 cubic yards this difference in price of 
dredging at 15 cents, amounts to $50,000, and if the change of the dump ground 
eliminates the breakwater, a further saving of $28,500 would be effected. 
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By letter dated January 30, 1923, the contractor was informed of 
the award to it of the contract as follows: 

For the work complete (exclusive of dredging) under item 1, 
$128,500, less $28,500 for omission of breakwater under item 3 and 
for 400,000 cubic yards of dredging to be deposited as fill behind the 
bulkheads under item 5, as modified by its letter of January 10, 1923, 
supra, and accompanying marked plan at 15 cents per cubic yard. 
For variation in pile lengths, the unit prices under item 4 were 
accepted. 

Under date of February 5, 1923, following receipt of the letter of 
January 30, 1923, the contractor by telegram advised the Navy 
Department, Bureau of Yards and Docks, as to the acceptance of the 
award on items 1 and 3, but declined to accept the award as made for 
the dredging on the ground that its alternate bid of 15 cents per 
cubic yard was predicated upon its receiving an order for at least 
75 per cent of the amount of dredging as contemplated by paragraph 
23 of the specifications and also upon the location of the channel and 
dumping ground being as indicated on the marked print accompany- 
ing its alternate proposal. The telegram is as follows: 


Your letter January thirtieth awarding naval base Astoria arrived today. 
Did not expect you to apply dredging price fifteen cents named in our alter- 
nate proposal to quantities of less than seventy five per cent of those required 
per paragraph twenty-three specification forty six fifteen. You have shortened 
the discharge distance but confined the dredging to that area, which includes 
all the clay and also all the shale that was covered by the entire area to be 
dredged on both the specification and the alternate. The cost of handling 
the clay and shale in this area is too much to be distributed into four hundred 
thousand yards for the price you name but can be taken care of at twenty 
cents, which is our regular bid price, or if there were any certainty of 
our getting the balance of the dredging on the alternate channel at fifteen 
cents we will accept the amount awarded since the record of borings 
on your sheet number seven shows that the dredging not awarded to us is that 
part that is all sand on the alternate channel and therefore should be easy 
digging and make up for the more difficult material in your award. We had 
originally figured on wasting the shale and rock dredging account probable 
inability to handle same in the fill economically. We will accept the four 
hundred thousand yards of dredging for fill at twenty cents or any additional 
part of the dredging on the proposed channel at the same price or we will 
make the fill with whatever material can be handled with a suction dredge 
at fifteen cents per yard measured in original position and do the balance of 
digging to required depth with dipper clam-shell orange peel dredge at your 
option at cost plus ten per cent, as per paragraph seventeen general specifica- 
tions award of item one one hundred twenty-eight thousand five hundred 
dollars less twenty-eight thousand five hundred dollars for omission of 
breakwater is satisfactory to us and hereby accepted. 


The acceptance of January 30, 1923, was under date of February 
17, 1923, canceled and the contract awarded as before except as to 
the dredging; as to this item, the award was for 800,000 cubic yards, 
of which approximately 400,000 cubic yards were to be deposited as 
fill behind the bulkheads and balance on dumping ground. The 
channel was to be dredged to a depth of 28 feet and located as pro- 
posed by the contractor and the width of the basing decreased to 
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660 feet as shown on the marked print accompanying the letter of 
award. The amended award was accepted by the contractor and a 
formal contract entered into under date of February 17, 1923. The 
specifications accompanying the advertisement for bids and the 
drawings therein mentioned, together with instructions relative to 
factory inspection mentioned in the said provisions, were incor- 
porated and made a part of the formal contract. 

In requesting allowance of its claim, the contractor, through its 
attorneys, has filed several briefs setting forth in detail certain 
alleged facts and its contentions in respect thereto. The conten- 
tions urged therein are, in substance, that the amount is due and 
owing it as an additional compensation on account of misrepresenta- 
tions and erroneous information contained in the drawings and 
specifications upon which its bid was based, in that the materials 
to be, dredged were not as shown by the blue prints prepared by the 
United States but consisted of a quantity of hard material—solid 
rock, etc.—whereas the contract price was based on the assumption 
and understanding by the parties that the dredging of soft material 
only would be required. In other words, the contractor contends 
that the representations made in the drawings and specifications as 
to the character of the material to be removed were representations 
as to a material fact, and that it relied on same and believed them to 
be true and bid accordingly, and that certain representations were in 
effect a warranty, and because the material removed consisted of a 
quantity of rock, there was a breach of warranty and by reason 
thereof the contractor performed additional work over and above 
that covered by the contmct in the amount of its claim. The ques- 
tions, therefore, are whether the United States is liable by reason of 
the statements made in the specifications, and can the contractor re- 
cover against the United States for performance of the alleged extra 
work either on account of the representations made or because the 
actual conditions at the site of the work were different from those set 
out in the specifications. 

It may be stated that the burden of proving misrepresentations 
rests upon the party making the allegations, is not to be presumed, 
and one may not simply show a different condition in some respects 
from that which the chart or blue print of borings discloses and rest 
his claim upon the theory a misrepresentation must be inferred. 
There must be some degree of culpability attached to the makers of 
the maps, charts, blue prints, etc., either that they were knowingly 
untrue or were prepared as a result of such a serious or egregious 
error as to imply bad faith. Midland Land and Improvement Com- 
pany v. United States, 58 Ct. Cls. 671, 683, 
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Such parts of the specifications as are necessary in the considera- 
tion of the questions at issue are as follows: 


General provisions: 

10. Examination of site—Intending bidders are expected to examine the 
sites of the proposed work, to inform themselves thoroughly of the actual con- 
ditions and requirements, and to familiarize themselves with the rules and 
regulations of the station affecting the work. Failure to conform with the 
requirements of this paragraph will not operate to relieve the ‘contractor of any 
responsibility arising from his failure to inform himself prior to the opening 
of proposals relative to such conditions, requirements, rules, and regulations. 

General specifications : 

17. Soundings and borings have been made at the site of the work by the 
Government, results of which are indicated. The contractor may use this and 
any other pertinent data the Government may have, but must assume full 
responsibility for its use, as the Government does not guarantee the present 
depth of the water nor the soil conditions to be encountered in pile driving. 


From an examination of these specifications it will be observed 
that the United States made no specific representations as to the con- 
ditions at the site of the work or the material to be dredged except 
that it was shown on the blue prints or plans which were made a part 
of the specifications that there was a small rock area in the channel 
to be dredged. The Government or its representatives did not conceal 
any knowledge which they had from the contractor; the statements 
were true as far as they knew and they did not speak with certainty 
as to conditions at the site of the work, but expressly placed upon the 
contractor responsibility of ascertaining and determining for itself 
the actual conditions and the materials to be dredged. The character 
of the materials to be dredged as shown on the blue prints is not a 
warranty. Where there is no warranty, there can be no breach of 
warranty. It is well settled that a warranty will never be implied 
when a contract expressly stipulated against its existence as in this 
case. 13 Corpus Juris 567. In view of such facts, the contractor has 
no legal claim against the United States upon the ground that it 
relied upon the specifications and blue prints to determine the quality 
of material to be dredged. To hold the Government liable under 
such circumstances and as here presented, would make it insurer of 
the uniformity of all work and cast upon it responsibility for all 
conditions which a contractor might encounter and make the cost of 
its projects an unknown quantity. McArthur Bros. v. United States, 
258 U. S. 12; see also the very recent cases of /rench Dredging and 
Wrecking Company v. United States, 62 Ct. Cls. 97; and George F. 
Pawling & Company v. United States, No. C-1015, in the Court of 
Claims, both decided April 19, 1926. 

The contractor also contends as a basis for allowance of its claim 
that the facts and circumstances were fully investigated by a board 
of officers duly authorized and appointed by the Navy Department 
for the purpose of determining the amount of extra compensation, 
if any, the contractor was entitled to receive and that said board 
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found that the contractor was entitled to the sum of $88,833.61. Para- 
graph 18 of the contract provides as follows: 


Extras.—The contract price shall cover all expenses, of whatever nature or 
description, connected with the work to be done under the contract. Should 
the contractor at any time consider that he is being required to furnish any 
material or labor not called for by the contract, a written itemized claim for 
compensation therefor must be submitted by him to the officer in charge, who 
will refer the same at once with full report and recommendation to the Navy 
Department, Bureau of Yards and Docks, for decision and formal order covering 
approved items, if any. The failure or neglect of the contractor to present as 
above his claim for material or labor alleged to be extra within 60 days after 
being required to furnish or perform the same shall be deemed and construed 
as a waiver of all claim and right to additional compensation for the furnish- 
ing or performance of the alleged extra material or labor, and the contractor 
agrees to accept the finding and action of the Navy Department, Bureau of 
Yards and Docks, in the premises as conclusive and binding. 


The report of the board of officers was forwarded to the Navy 
Department, Bureau of Yards and Docks, on April 1, 1926, which 
disapproved the findings of the board, stating, in part, as follows: 


In inviting proposals for the work under specification 4615 the Government, 
while making availiable to intending bidders all information in its possession 
as to conditions at the site, gave express evidence that such use of it as the 
eontractor might make would be at his own risk, as its accuracy was not 
guaranteed, and that intending bidders were expected to satisfy themselves 
as to existing conditions by personal examination of the site. The contract 
later executed provided for the dredging of certain areas to specified depths 
for a certain unit price without distinction as to the character of material 
removed. The rock, for which the claim is made, was encountered within the 
limits of the areas and depths required to be dredged, and it does not appear 
that its presence there was in fact at variance with conditions as actually 
shown on the drawings or specified. 


Under the terms of the contract the contractor agreed to accept 
the determination of the Navy Department, Bureau of Yards and 
Docks, as to whether it (the contractor) was entitled to additional 
compensation for extras. Therefore the findings so made are final 
and conclusive upon the contractor. See United States vy. Gleason, 
175 U. S. 588. 

With reference to the amount of $4,425 deducted as liquidated 
damages on account of 59 days’ delay in completion of the work, the 
request for an extension of time is based on the ground that rock 
areas were encountered which caused extra work. It being deter- 
mined that there was no extra work over and above that required 
by the terms of the contract and specific provision having been made 
in the contract for the deduction of liquidated damages in event of 
delay in completion of the work, it would necessarily follow that 
deduction thereof was proper. 

Upon review, no differences are found and the disallowance of the 
claim is sustained. However, payment of $19,731.71 representing 
retained percentages will be withheld pending receipt of a final re- 
lease executed by the contractor in accordance with paragraph 438 
of the general provisions of the contract releasing the United States 
from any and all claims under or by virtue of the contract of Febru- 
ary 17, 1923, 
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(A-15896) 


SUBSISTENCE AND NONSUBSISTENCE EXPENSES—ADVANCE OF 
PUBLIC MONEYS—BOND FOR ADVANCES 


The act of June 3, 1902, 32 Stat. 303, authorizing the advance of funds under 
the Department of Agriculture to certain designated official travelers for 
subsistence and nonsubsistence expenses, is superseded by the subsistence 
expense act dated June 3, 1926, 44 Stat. 688, only so far as advances of 
subsistence expenses are concerned, leaving in force the earlier statute as 
to nonsubsistence expenses. The bond for advances approved by the Secre- 
tary of the Treasury under the later statute may be adopted by the 
Secretary of Agriculture for advances made to the same person under 
both statutes, with proper notations thereon and on the accounting form. 


Comptroller General McCarl to the Secretary of Agriculture, December 9, 
1926: 


I have your request of November 18, 1926, to be advised with re- 
spect to the act of June 3, 1902, 32 Stat. 303, and the act of June 3, 
1926, 44 Stat. 688, respecting advances of funds to employees under 
the Department of Agriculture. The act of 1902 cited, provides as 
follows: 


. > * 







































That advances of public money from the appropriations for the 
Department of Agriculture shall be made by the Secretary of Agriculture only 
to such chiefs of field parties, agricultural explorers, special agents, and others 
as shall have given bonds in such sums as the Secretary of Agriculture shall 
direct. 

Section 8 of the subsistence expense act of 1926, dated June 3, 1926, 
44 Stat. 689, provides in part as follows: 

The heads of departments and establishments, under regulations which shall 
be prescribed by the Secretary of the Treasury for the protection of the United 
States, may advance through the proper disbursing officers from applicable 
appropriations to any person entitled to actual expenses or per diem allowance 
under this Act such sums as may be deemed advisable considering the charac- 
ter and probable duration of the travel to be performed. * * * 


Section 9 of the same statute repeals all laws or parts of laws 
which are inconsistent with or in conflict with the provisions of the 
act. 

Accordingly, as to advances of funds to official travelers under the 
Department of Agriculture for actual expenses of subsistence or per 
diem in lieu of subsistence, the subsistence expense act of 1926 super- 
sedes the act of June 3, 1902, and the advances by the Agriculture 
Department should be made under the regulations, including the 
bond, prescribed by the Secretary of the Treasury. As to advances 
for expenses other than subsistence to the persons enumerated, the act 
of June 3, 1902, is still in force and such advances are authorized in 
accordance with the regulations, including the bond, prescribed by 
the Secretary of Agriculture. As to this latter class, the Secretary 
of Agriculture could, under authority of the 1902 statute, if it was 
found to be the more practicable and workable, combine the bond 
required for advance of nonsubsistence expenses with that prescribed 
by the Secretary of the Treasury for advances for subsistence ex- 
penses under the 1926 statute. 
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Accordingly, there would be no legal objection to the plan proposed 
by the Secretary of Agriculture. _ It is not deemed necessary to 
change the printed form of the bond that has been adopted under 
the subsistence expense act of 1926, but notation in typewriting or 
rubber stamp may be made on that form in proper cases, making the 
bond applicable to advances of nonsubsistence expenses under the act 
of June 3, 1902, and a similar notation should be made on the account- 
ing form for the advances submitted to this office for audit. 


(A-16206) 


GRATUITIES, $60 WAR-SERVICE PAYMENT—UNDERAGE DISCHARGE 
FROM ARMY 


The proviso contained in the act of March 16, 1926, 44 Stat. 208, that “no back 
pay or allowances shall accrue” by reason of its passage, prohibits the 
allowance of the $60 war service payment authorized in the revenue act of 
February 24, 1919, 40 Stat. 1151, to a former soldier of the Army who had 
been discharged during the World War for misrepresentation of his age at 
enlistment. 


Decision by Comptroller General McCarl, December 9, 1926: 

James Gail Buchanan applied July 2, 1926, for review of settle- 
ment No. 089783, dated June 25, 1925, wherein was disallowed his 
claim for the $60 directed to be paid by section 1406 of the “revenue 
act of 1918,” 40 Stat. 1057, 1151, in the case of enlisted personnel, to 
all those serving in the military or naval forces of the United States 
“during the present war” who had since April 6, 1917, been dis- 
charged under honorable conditions, or who at any time thereafter 
(but not later than the termination of the current enlistment or term 
of service) might be discharged under honorable conditions. 

The Adjutant General of the Army by his first indorsement, dated 
April 21, 1925, has reported with respect to claimant’s service as 
follows: 


The records of this office show James G. Buchanan, Army serial No. 3082854, 
formerly a private, 9th Company, Ist Road Regiment, Camp Joseph B. Johnston, 
Florida, enlisted June 21, 1918, and was discharged August 15, 1918, by reason 
of fraudulent enlistment on account of minority concealed. 


Fraudulent enlistment is a criminal offense, see the 54th Article of 
War, 41 Stat. 800; a discharge therefrom on discovery of the fraud 
is not under honorable conditions, and the person guilty of the offense 
is not entitled to pay, travel pay, or other allowances. 8 Comp. Dec. 
655. The claim of which Mr. Buchanan has applied for review was 
disallowed accordingly. 

However, it is his contention that he is entitled to the war-service 
allowance under provisions contained in the act of March 16, 1926, 
44 Stat. 208, entitled, “An act for the relief of soldiers who were 
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discharged from the Army during the World War because of mis- 
representation of age,” as follows: 


That in the administration of any laws conferring rights, privileges or benefits 
upon honorably discharged soldiers of the United States Army, their widows 
and dependent children, a soldier who was enlisted between April 6, 1917, and 
November 11, 1918, both dates inclusive, and who was discharged for fraudulent 
enlistment on account of misrepresentation of his age, shall hereafter be held 
and considered to have been discharged honorably from the military service on 
the date of his actual separation therefrom, if his service otherwise was such 
as would have entitled him to an honorable discharge: Provided, That no back 
pay or allowances shall accrue by reason of the passage of this act: Provided 
further, That in all such cases the War Department shall, upon request, grant 
to such men or their widows a discharge certificate showing that the soldiers 
are held and considered to have been honorably discharged under the provisions 
of this act. 


The act by its terms expressly prohibits the payment of “ back pay 
or allowances” to those coming within its terms. While the law 
permits removal of the stigma of dishonorable discharge from the 
record of the men designated, the proviso that no back pay or allow- 
ances shall accrue by reason of the passage of the act was clearly 
intended to deny to them any monetary benefits which theretofore 
would have accrued to them as honorably discharged soldiers. The 
right to the $60 war-service allowance vested in a soldier at date of 
discharge, if under honorable conditions, and was required to be paid 
(1) to those discharged prior to February 24, 1919, at the earliest 
practicable date thereafter, and (2) to those subsequently discharged, 
on the date of their discharge. 26 Comp. Dec. 158; 1 MS. Comp. Gen. 
639; 10 id. 2370. There can be no doubt its payment is prohibited 
by the proviso relating to “back pay and allowances” and the dis- 
allowance of the claim must be sustained. In this connection see 
13 Op. Atty. Gen. 188, 199; United States v. Landers, 92 U. S. 77, 
23 Fed. Rep. 603; Bowman v. United States, 10 Ct. Cls. 408; Cole v. 
United States, 34 id. 446; 7 A. L. R. 1636; 13 id. 587, 594; 15 id. 1859. 


(A-16473) 
PAY, ARMORY DRILL—NATIONAL GUARD 





The attendance at drills of a line organization of the National Guard is not 
the performance of appropriate duties by an officer of the Dental Corps of 
the National Guard so as to entitle him to armory drill pay. 


Comptroller General McCarl to Maj. F. J. Baker, United States Army, Decem- 

ber 9, 1926: 

There has been received your letter of November 22, 1926, trans- 
mitting supplemental pay rolls of Medical Department Detachment, 
One hundred and fifteenth Field Artillery, Tennessee National 
Guard, January 1, to March 31, 1926, and April 1 to June 30, 1926, 
covering the claim of Capt. Murrell W. Anderton, Dental Corps, for 
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armory drill pay, and requesting decision as to whether you are 
authorized to pay same. 

It appears that Captain Anderton is assigned to the Medical De- 
partment Detachment of the One hundred and fifteenth Field Artil- 
lery, Memphis, Tenn., and that by special order No. 30, A. G. O. 
Tenn., April 1, 1924, he was attached to Battery A, One hundred 
and fifteenth Field Artillery, Tennessee National Guard, Winchester, 
Tenn., for drill and instruction. His claim is based on his attendance 
at drills of Battery A. 

Captain Anderton, being a staff officer below the grade of major 
not belonging to an organization, is entitled to armory drill pay for 
the satisfactory performance of his appropriate duties as prescribed 
in the National Guard Regulations. Section 109 of the national 
defense act as amended by the act of June 3, 1924, 43 Stat. 364; 
par. 928 (b), National Guard Regulations, 1922, as amended by 
changes No. 14, June 3, 1924. The appropriate duties of such an 
officer are prescribed in paragraphs 445 (j) and 452 as amended by 
changes No. 14, June 3, 1924, which do not include the attendance at 
drills of a line organization by an officer of a staff corps. It has 
been held that attendance at drills of a line organization by an officer 
of the Medical Corps is not the performance of the appropriate 
duties of such officer and that he is not entitled to armory drill pay 
by reason of such attendance. See 51 MS. Comp. Gen. 585, Novem- 
ber 18, 1925, A-11639; 54 zd. 1183, February 26, 1926, A-12939, 
Payment of the vouchers is not authorized. 


(A-16525) 
ACCOUNTING—TRUST FUNDS—RED RIVER OIL OPERATIONS 


Under the provisions of public resolution of June 12, 1926, 44 Stat. 740, the 
trust fund directed to be established for the benefit of certain Indians 
comprises all funds accruing under the provisions of the act of March 4, 1923, 
42 Stat. 1448, and any act thereby adopted or made applicable, from the 
administration and operation of lands and oil wells in the south half of 
the Red River in Oklahoma, whether such funds represent royalties, rent- 
als, bonuses or impounded proceeds for which no valid claim has been 
established. The State of Oklahoma is entitled under said public resolu- 
tion to the percentage provided therein only on funds representing royalities 
proper. 


Comptroller General McCarl to the Secretary of the Interior, December 10, 

1926: 

I have your letter of December 3, 1926, requesting decision as to 
the proper disposition of certain funds which have accrued in the 
administration and operation of lands and oil wells located in the 
south half of the bed of Red River in Oklahoma. 

You state that pursuant to the provisions of public resolution of 
June 12, 1926, 44 Stat. 740, there has been placed in a special trust 
§$0344°—27 27 









396 DECISIONS OF THE COMPTROLLER GENERAL 


fund for the Indian beneficiaries as provided in said act the sum of 
$100,000, but that there remains in the general Red River fund 
account in the Treasury the sum of $1,429,582.83, which amount in 
addition to representing royalties on past and present production 
with interest thereon includes two other items, being proceeds accru- 
ing from Tract “A” wells, and a bonus bid for a lease of said 
Tract “ A.” 

It is with respect to the proper disposition of the funds which have 
accrued on this tract that you submit for decision two questions 
hereinafter quoted, the matter relative’ thereto being stated in your 
letter as follows: 


Tract “A” is an area upon which are a number of producing wells on 
account of which certain funds accrued under operations of the area by the 
Federal receiver, and by the Secretary. Had any private party established 
an equitable claim to this area, under the act of March 4, 1923, he would 
have received in addition to a lease thereof the sum of $457,345.77, that 
being the net credit remaining after the royalty to the United States and other 
deductions required by the act of March 4, 1923, had been made. No equit- 
able claim to this area was established under the act of March 4, 1923, and 
the United States, having been decreed to own all the Red River fund 
(Oklahoma v. Texas, 258 U. 8S. 574), succeeded to this fund. 

Thereafter the Secretary in offering Tract “A” for lease to the highest 
bidder, received on that acount a bonus of about $100,000. These sums are 
held, as before stated, together with other funds secured pursuant to the act 
of March 4, 1923. 

It is desired to discontinue the special Red River fund and to deposit the 
moneys therein in two separate Treasury accounts—one, a trust account for 
the Indians, the other, to the credit of the State of Oklahoma. In this con- 
nection the following questions have arisen which seem to fall within your 
jurisdiction. 

1. Does the act of June 12, 1926, entitle either the Indians or the State of 
Oklahoma to (a) the net credit which accrued on account of Tract “A” wells— 
(b) the bonus secured from the leasing of said tract? 

2. If the act of June 12, 1926, relates to these funds, does the “3714 per cen- 
tum of the royalties” accruing to the State apply thereto, or are these funds, 
or either of them, granted in their entirety to the Indians? 


The act of March 4, 1923, 42 Stat. 1448, authorizing the Secretary 
of the Interior to adjust and determine equitable claims of persons 
and corporations claiming interests in lands situated south of the 
medial line of Red River, Oklahoma, provided : 

That except as otherwise provided herein the applicable provisions of the 
Act of Congress approved February 25, 1920, entitled “An Act to permit 
the mining of coal, phosphate, oil, oil shale, gas, and sodium on the public 
domain,” shall apply to the leases and permits granted hereunder, including 
the provisions of sections 35 and 36 of said act relating to the disposition of 
royalties: Provided, That after the adjudication and disposition of all applica- 
tions under this act any lands and deposits remaining unappropriated and 


undisposed of shall, after date fixed by order of the Secretary of the Interior. 


be disposed of in accordance with the provisions of said act of February 25, 
ees... 


Under the provisions of this section, the land included in tract 
“A” being unappropriated and undisposed of, was properly for dis- 
position pursuant to the proviso quoted in accordance with the pro- 
visions of the act of February 25, 1920, 41 Stat. 441, and the pro- 
ceeds derived therefrom would, under said proviso, be for disposi- 
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tion under sections 35 and 36 of the act of 1920. By section 2 of the 
act of March 4, 1925, 43 Stat. 1302, however, it was provided: 

The Secretary of the Interior is directed to retain in his custody until other- 
wise directed by law the 12% per centum and other royalties heretofore or 


hereafter received by him in pursuance of Public Act Numbered 500, Sixty- 
seventh Congress, approved March 4, 1923. 


And by decision of this office, 5 Comp. Gen. 585, it was held that 
the funds intended by this law included all royalties, bonuses, rentals, 
etc., accruing under the provisions of the act of March 4, 1923. 

The public resolution of June 12, 1926, 44 Stat. 740, provides: 


That the Secretary of the Interior is authorized and directed to set aside 
and administer as a trust fund for the benefit of the enrolled members of the 
Kiowa, Comanche, and Apache Tribes of Indians and their unallotted children 
in Oklahoma that part of any moneys received or to be received under the Act 
approved March 4, 1923 (Forty-second Statutes at Large, page 1448), and any 
Act thereby adopted or made applicable, derived from the south half of Red 
River in Oklahoma which inures to the Federal Government by virtue of the 
decision of the Supreme Court of the United States in the suit of the State 
of Oklahoma versus the State of Texas, which decision was rendered May 
1, 1922, being the entire amount received from this source, except such part 
as may have been awarded to successful claimants under said Act approved 
March 4, 1923 (Forty-second Statutes at Large, page 1448), and except 37% 
per centum of the royalties derived from such source, which shall be paid to 
the State of Oklahoma in lieu of all State and local taxes upon said tribal 
funds and shall be expended by the State in the same manner as if received 
under section 35 of the Act approved February 25, 1920 (Forty-first Statutes 
at Large, page 4371). 


This law by its terms embraces all funds accrued under the act of 
March 4, 1923, and acts thereby adopted or made applicable in con- 
nection with the administration and operation of lands, wells, ete., 
located in the south half of Red River. The proceeds derived from 
tract “A,” whether they represent moneys against which no valid 
claim has been established, or moneys collected as a bonus bid for a 
lease of the tract, are proceeds accrued under the act of March 4, 
1923, and as such should be disposed of in accordance with the 
provisions of public resolution of June 12, 1926, supra. 

Under the provisions of said public resolution, however, the State 
of Oklahoma is not entitled to receive any percentage of the rentals 
or bonuses or any impounded proceeds for which there is no valid 
claimant. The law is specific in its terms that the State shall receive 
“371, per eentum of the royalties,” and that all other moneys received 
or to be received under the act of 1923 from the source indicated and 
not awarded to successful claimants should go into the trust fund for 
the Indians. It would seem clear that term “royalties” as used in 
designating the State’s share was intended to relate solely to the 
moneys received as royalties as distinguished from rentals, bonuses, 
or other funds derived from the operation of oil wells located on 
lands for which no valid claim has been established. 

It must, therefore, be held that under the law of June 12, 1926, 
supra, the Indians are entitled to the net amount which accrued on 
account of tract “A” wells as well as the amount received as bonus 
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from the leasing of said tract, and that the State of Oklahoma is not 
entitled to a percentage of these amounts for the reason that neither 
of them represents royalties within the meaning of the law. 

The two questions submitted are answered accordingly, and you are 
advised the disposition of the special Red River fund should be made 
as herein indicated, placing to the credit of the trust fund for the 
Indian beneficiaries all funds which have accrued under the act of 
March 4, 1923, except 37144 per cent of royalties, which 3714 per 
cent should be placed to the credit of the State of Oklahoma to be 
expended by the State in the same manner as if received under sec- 
tion 35 of the act of February 25, 1920, 41 Stat. 450, as provided by 
the public resolution of June 12, 1926. 


(A-16078) 


NATIONAL GUARD—TRAVEL BY AIR TO ENCAMPMENTS 


Officers and enlisted men of a National Guard organization proceeding as a 
un:t by air to an encampment are not in a travel status and are not 
entitled to reimbursement of traveling expenses. 


Comptroller General McCarl to Nat H. Dye, United States property and dis- 

bursing officer, Tennessee National Guard, December 11, 1926: 

There has been received your second indorsement dated October 
18, 1926, transmitting 14 vouchers stated in favor of certain officers 
and enlisted men of the Tennessee National Guard for reimburse- 
ment of travel expenses while proceeding to camp of instructions, 
and requesting decision as to whether you are authorized to pay said 
vouchers. 

It appears from the evidence submitted with the vouchers that 
by General Order No. 9, Headquarters, Tennessee National Guard, 
dated August 7, 1926, the adjutant general of Tennessee, by order 
of the governor, under authority contained in letter from the War 
Department, Militia Bureau, Reservation No. 5, of June 12, 1926, 
and first indorsement, Headquarters, Fourth Corps Area, Atlanta, 
Ga., May 14, 1926, authorized the One hundred and fifth Observa- 
tion Squadron and One hundred and sixty-fifth Photo Section, 
Tennessee National Guard, to proceed on August 15, 1926, via the 
Louisville & Nashville Railroad to Maxwell Field, Montgomery, 
Ala., for attendance at a 15-day camp of instructions for the period 
from August 15 to 29, 1926, inclusive, and upon completion of that 
duty to return to their proper stations at Nashville, Tenn. 

Paragraph 7 of said general order directed organization com- 
manders to submit requisitions for transportation requests and Gov- 
ernment bills of lading showing the exact number of men to be 
carried and the weights of freight; paragraph 8 advised that the 
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Quartermaster Corps would furnish necessary transportation accom- 
modations and commutation of subsistence at not to exceed $0.40 
per meal for each meal actually consumed per man while traveling 
to camp, payable upon presentation of proper receipts to the United 
States Property and Disbursing Officer; and paragraph 4 directed 
that “ Aircraft of this squadron will be flown to Maxwell Field.” 

Under date of August 14, 1926, Special Order No. 2 was issued by 
Capt. Richard D. Gleaves, A. S., Tennessee National Guard, Opera- 
tions Officer, by order of Major Bennett, reading as follows: 


1. In compliance with General Order #9, A. G. O. Tenn. and W. D. M. B. 
Reservation #5, dated June 12, 1926, the following named officers and enlisted 
men of the 105th Obsn. Spdn. & 165th photo sec. A. S. Tenn. N. G. are hereby 
authorized to proceed via air to Maxwell Field, Montgomery, Ala., for the 15- 
day camp, starting Aug. 15 to 29, 1926. 

2. Officers as pilots, Capts. Williams, Fox; 1st Lts. Douglas, Hartsfield, Out- 
law, Meadow, McConnell; 2nd Lts. Woolard, McFarland; enlisted men, Staff 
Sgt. Stokes, Morrow, Isaac; Tech. Sgt. Brooks; Cpl. Irby; Staff Sgt. Barr; Sgt. 
Wilson; Pvt. 1st Cl. Brown. 


In proceeding vy air under said order all of the officers and en- 
listed men mentioned therein, with the exception of Second Lieuten- 
ant Woolard, Staff Sergeant Stokes, and Technical Sergeant Brooks, 
were delayed due to forced landings, bad weather, etc., for from one 
to three days, and the vouchers submitted are stated as for reimburse- 
ment for expenses of meals, lodgings, etc., incurred during the period 
so delayed. 

Payment is proposed to be made under authority contained in 
paragraph 5 of Executive order of September 14, 1925, published in 
Militia Bureau Circular No. 46, dated October 12, 1925, which reads 
as follows: 


Officers and enlisted men of the National Guard while on duty requiring 
them to participate regularly and frequently in aerial flights shall, when such 
flying duty involves travel, receive the same allowances for traveling expenses 
as are or hereafter may be authorized for the Regular Army. Such allowances 
shall be paid only when the travel is authorized by the Secretary of War and 
performed under competent orders. 


The Executive order was based on the amendment of section 20 
of the act of June 10, 1922, 42 Stat. 632, by section 4 of the act of 
May 31, 1924, 43 Stat. 251 (further amended by section 6 of the 
act of July 2, 1926, 44 Stat. 782), authorizing increased pay for 
officers, warrant officers, and enlisted men of the National Guard 
participating in flights and provided that— 


when such flying duty involves travel they shall also receive the same allow- 
ances for traveling expenses as are or hereafter may be authorized for the 
Regular Army. * * * 


The authority for reimbursing expenses of officers of the Army 
when traveling by air is contained in the act of July 11, 1919, 41 
Stat. 109, which provides: 


That hereafter actual and necessary expenses only, not to exceed $8 per 
day, shall be paid to officers of the Army and contract surgeons when traveling 
by air on duty without troops, under competent orders. 
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The authority for reimbursement of traveling expenses of en- 
listed men of the Army is the act of April 20, 1918, 40 Stat. 534, 
which provides: 

That hereafter under such regulations and within such maximum rates as 
may be prescribed by the Secretary of War enlisted men may be reimbursed 
for actual expenses of travel, including subsistence and lodging, incurred while 


traveling under competent orders and not embraced in the movement of troops, 
or they may be paid a flat per diem therefor in lieu of such reimbursement. 


To be entitled to reimbursement under these statutes, travel of 
officers by air must be without troops under competent orders, i. e., 
an order competent to entitle the officer to reimbursement of ex- 
penses. An enlisted man may not be reimbursed for expenses of 
travel when his “ travel ” is “ embraced in the movement of troops.” 
In this case organizations were directed to move from their home 
stations to an encampment—it was the movement of a unit; the 
enlisted men were embraced in the movement of troops, and officers 
when traveling with and as a part of their organizations on change 
of station are not in a travel status under the act of July 11, 1919. 

Payment of the vouchers is not authorized. 


(A-13900) 


RENTAL ALLOWANCE—OFFICER OF PHILIPPINE SCOUTS SICK IN 
HOSPITAL 


Where an officer of the Philippine Scouts was assigned quarters for himself 
and dependents at his permanent station, Fort William McKinley, P. L., 
prior to October 12, 1922, their vacation on that date by reason of orders 
sending the officer to a hospital in the United States, without detaching 
him from duty, did not terminate such assignment under the retroactive 
provisions of the act of May 31, 1924, 43 Stat. 250, and the Executive order 
and regulations promulgated thereunder, so as to entitle him to rental 
allowance while en route to and from the hospital and under observation 
and treatment therein, or while assigned bachelor quarters after his return 
to his permanent station, his dependents not returning to the Philippine 
Islands. 


Decision by Comptroller General McCarl, December 13, 1926: 

First Lieut. Harry A. Sanford, Coast Artillery, Philippine 
Scouts, has requested reconsideration of the decision to him of May 
25, 1926, A-13900, disallowing his claims for rental allowance and 
raising a charge for payments made to him therefor, during the 
period from October 12, 1922, to June 30, 1924. 

The record shows that claimant’s status with respect to quarters 
during the period indicated was as follows: 

Prior to October 12, 1922, assigned public quarters at his perma- 
nent station, Fort William McKinley, P. I., with his dependents, 
consisting of his wife and 5-year-old daughter. 

October 12, 1922, to November 10, 1922, en route from Sternberg 
General Hospital, Manila, P. I., to Letterman General Hospital, 
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San Francisco, Calif., pursuant to Special Orders No. 220, Head- 
quarters Philippine Department, dated September 21, 1922. 

November 11, 1922, to April 24, 1923, patient in Letterman General 
Hospital, San Francisco, Calif. 

April 25, 1923, to May 29, 1923, awaiting transportation back to 
his proper station, Fort William McKinley, P. I, under Special 
Orders No. 87, Letterman General Hospital, San Francisco, Calif., 
dated April 23, 1923. 

May 30, 1923, to June 24, 1923, en route from San Francisco, Calif., 
to Fort William McKinley, P. I., under Special Orders No. 87, cited. 

June 25, 1923, to December 10, 1923, on duty at his station, Fort 
William McKinley; occupied room B in Quarters 73, with another 
officer, August 21, 1923, to September 13, 1923, and September 16, 
1923, to December 10, 1923, and alone the remainder of the period. 

December 11, 1923, to March 23, 1924, patient in Sternberg Gen- 
eral Hospital, Manila, P. I. 

March 24, 1924, to April 20, 1924, en route from Sternberg Gen- 
eral Hospital, Manila, to Letterman General Hospital, San Fran- 
cisco, pursuant to Special Orders No. 51, Headquarters Philippine 
Department, dated March 14, 1924. 

April 21, 1924, to June 30, 1924, patient in Letterman General 
Hospital. Later returned to his permanent station, Fort William 
McKinley. 

Payments were made to claimant for rental allowance as follows: 














: fi Date of 
Period payment | Amount 
oS eS EE SD LE A Sees 
Sept. 17, 1923, to Dec. 10, 1923_---..........-__- jJune 23,1925 | $285. 33 
Dec. 11, 1923, to Mar. 23, 1924...........------- June 23, 1925 274. 67 
Nov. 24, 1924, to Apr. 20, 1924.____- RET Jan. 5, 1926 72. 00 
Apr. 22, 1924, to June 30, 1924....._.....-------- July 7,1924| 184.00 


| | 816. 00 

The rental allowance, first authorized by section 6 of the act of 
June 10, 1922, 42 Stat. 628, is a substitute for and is a grant of a 
money allowance in lieu of quarters in kind. Decision to Secretary 
of War, May 22, 1923, 21 MS. Comp. Gen. 874. The act of March 2, 
1907, 34 Stat. 1168, authorized the furnishing of quarters in kind, 
of the number of rooms therein stated for each grade to officers at 
posts or stations where there are public quarters belonging to the 
United States. This was preceded by section 9 of the act of June 
17, 1878. 
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Under date of December 20, 1922, the office of the chief of finance 
ruled that there was no authority for the payment of rental allow- 
ance to claimant, as the mere vacation of quarters regularly assigned 
his dependents confers no right to rental allowance, which was pay- 
able only when public quarters are not available. This ruling was 
in consonance with the decisions of this office, 2 Comp. Gen, 399; 
id. 430; 3 id. 146. The payments to claimant were not made cur- 
rently, but were by reason of his claim under the retroactive provi- 
sions of the amendatory act of May 31, 1924, 43 Stat. 250, the first, 
fourth, and fifth paragraphs of section 6 as amended by section 2 
of the act cited and section 7 being as follows: 


Sec. 6. Except as otherwise provided in the fourth paragraph of this section, 
each commissioned officer below the grade of brigadier general or its equivalent 
in any of the services mentioned in the title of this act, while either on active 
duty or entitled to active-duty pay, shall be entitled at all times to a money 
allowance for rental of quarters. * * 


* * * * * * * 


No rental allowance shall accrue to an officer having no dependents while he 
is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided by 
law for an officer of his rank or a less number of rooms in any particular case 
wherein, in the judgment of competent superior authority of the service con- 
cerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 

Regulations in execution of the provisions of this section in peace and in war 
shall be made by the President and shall, whenever practicable in his judgment, 
be uniform for all of the services concerned, including adjunct forces thereof. 

a * 7 * + + ” 


Sec. 7. That the provisions of this act shall be effective from and after July 
1, 1922. 


These provisions are not self-executing, the statute requires regula- 
tions to make it operative and as to payments for the retroactive 
period covered by the act, the regulations making the statute opera- 
tive are also retroactive to July 1, 1922. The Executive Order of 
August 18, 1924, promulgated general regulations, and as to assign- 
ment of quarters provides: 


II. Assignment of quarters—(a) The assignment of quarters to an officer 
shall consist of the designation in accordance with regulations of the depart- 
ment concerned of quarters controlled by the Government for occupancy without 
charge by the officer and his dependents, if any. 

(b) Every officer permanently stationed at a post, yard, or station where 
public quarters are available, will be assigned thereat as quarters the number 
of rooms prescribed by law for an officer of his rank, or a less number of 
rooms determined by competent superior authority, in accordance with regu- 
lations of the department concerned, to be adequate in the particular case for 
the occupancy of the officer and his dependents, if any; which regulations shall 
provide among other things that quarters voluntarily occupied by an officer 
with his dependents shall be conclusively presumed to be adequate and shall 
be assigned accordingly. * * 


The War Department regulations are contained in Circular 66 of 
October 17, 1924, and with respect to the termination of assignment 
to quarters, provides : 


2. Termination of assignments.—(a} An officer’s assignment of quarters at 
his permanent station shall be terminated by the officer chargeable with making 
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assignments of quarters thereat under the following conditions, and * * * 
under no other conditions, unless upon specific order of The Adjutant General: 

(1) When the post, camp, or station ceases to be the permanent station of 
the officer concerned. 

(2) When the quarters assigned to him are required for assignment to an 
officer, superior in rank. 

(3) On his departure from his permanent station on field or sea duty, on 
temporary duty, to hospital for observation or treatment, on leave of absence 
or on sick leave, under orders which relieve him from duty at his permanent 
station during or at the termination of his absence, unless the officer files 
request to the contrary. 


Applying these regulations to the facts in this case, the claimant 
prior to October 12, 1922, was assigned public quarters at his perma- 
nent station, Fort William McKinley, and he actually occupied 
them with his dependents, which constituted an assignment of ade- 
quate quarters at his permanent station. That station has continued 
to be his permanent station during the period covered by the pay- 
ments here in question, and the regulations contain no authority for 
the termination of that assignment on his departure for observation 
and treatment at Government hospitals, as his orders did not relieve 
him from duty there, and he actually returned to the same station 
and resumed his duties after each period of absence in the hospitals. 
That is, the law and regulations contemplate that where an officer 
has been assigned quarters for himself und dependents he may not 
by his own choice secure rental allowance by merely vacating the 
quarters. 

The payments made to claimant while en route to and from the 
hospitals and undergoing observation and treatment therein were 
incorrect, as his status during the entire period so far as rental 
allowance is concerned was that of an officer assigned at his per- 
manent station adequate quarters for occupancy of himself and 
dependents. It is to be noted the Army authorities correctly deter- 
mined that he was not entitled to rental allowance merely because 
his dependents did not return to the Philippine Islands with him. 
The payments while occupying bachelor quarters jointly with an- 
other officer are subject to the same objection, and in addition those 
particular payments were made on the mistaken view of the Com- 
manding General, Philippine Islands, that an officer may be quar- 
tered in public quarters, and in addition paid rental allowance, 
because he was occupying personally a half of a room. In this 
respect this case is similar to the case of Chaplain William W. Edel, 
United States Navy, decided October 30, 1926, A-14840, and the 
case of Capt. E. M. Peizotto, decided November 29, 1926, A—14722. 

The payment made to claimant on voucher 466, June, 1925, ac- 
counts of R. J. Kennedy for rental allowance from August 21, 1923, 
to September 13, 1923, and from September 17, 1923, to December 
10, 1923, in the amount of $285.33 was inadvertently omitted from 
the charge raised by the decision of May 25, 1926, which decision 
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upon reconsideration is hereby modified so as to include such item, 
making the total disallowance $816. 

Treasurer’s check No. 93938, issued January 25, 1926, in favor of 
claimant in the amount of $72 for rental allowance from March 24 
to April 20, 1924, while en route from Sternberg General Hospital 
to Letterman General Hospital, was returned April 24, 1926, to the 
Treasurer of the United States unclaimed and was remailed to 
claimant by the Treasurer, July 23, 1926, over two months after the 
decision to him of May 25, 1926, reversing the settlement in 
which such amount was allowed. Notwithstanding this fact claim- 
ant cashed the check; a stoppage was placed with the Treasurer of 
the United States against the payment thereof, and the amount 
represented thereby is now in process of reclamation through the 
indorsers thereon and when completed $72 of the above charge will 
be removed. 


(A-15534) 
DISBURSING OFFICERS—LIABILITY 


An officer of the National Guard who, as a United States property and dis- 
bursing officer, advanced public funds to another officer of the National 
Guard to disburse for him, is liable under his bond for the sum improperly 
appropriated by the officer to whom the advance was made. 

No lawful credit may be based upon a fraudulent transaction in the handling 
of public funds and the accounting officers of the United States are with- 
out authority to relieve a disbursing officer who is the victim of a fraud, 
although he may have been innocent of participation in and without 
knowledge of the fraud. 

It is one of the duties of an officer intrusted with public funds to keep them 
safely and this duty of safe custody must be performed at the peril of 
the officer. He is an insurer of such funds and, in the absence of a 
statute to the contrary, is liable for any losses which occur without his 
fault. ‘This liability is absolute, admitting of no excuse and is based 
upon public policy. 

Comptroller General McCarl to Col. Richings J. Shand, United States property 

and disbursing officer, Illinois National Guard, December 13, 1926: 

There was received November 27, 1926, your application for re- 
view of certificate No. M-22428 dated November 1, 1926, wherein 
credit for $1,612.50 was disallowed in your disbursing account under 
bond dated September 29, 1920, for improper payments made to 
Capt. Ralph L. Ramsey, commander of the Thirty-third Tank Com- 
pany, Illinios National Guard. 

Briefly, the undisputed facts are, (1) that the pay rolls of care- 
takers for the Thirty-third Tank Company from May 15, 1924, to 
March 19, 1926, show two mechanics employed continuously, one at 
$150 per month, the other at $130 per month; (2) that during this 
period there was in fact but one mechanic on duty with the company, 
his rate of pay being at $150 per month; (3) that the names of the 
enlisted men appearing on the pay rolls as employed in the capacity 
of assistant mechanic at $130 per month were forgeries perpetrated 
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by Captain Ramsey, the men whose names were forged having neither 
performed any duties as assistant mechanics nor received any of the 
pay indicated to be due them on the pay rolls; (4) that instead of 
making payments direct to these mechanics whose names appeared 
on the pay roll, as the regulations in effect at the time required, 
you advanced to Captain Ramsey the money to make the payments, 
and (5) that public funds to which he was in no way entitled having 
thus been placed in that officer’s hands, he was able to, and did, 
appropriate to his own use the sum of $3,230 (of which the amount 
disallowed under your bond of September 29, 1920, is but a part), 
the conception and perpetration of which defalcation became possible 
through your action in making payment to him instead of to the 
persons whose names appeared upon the pay rolls. 

You now disclaim responsibility for the loss on the ground that 
the rolls presented to you were regular upon their face and had been 
approved by the adjutant general of the State of Illinois; and, 
moreover, that you were authorized by National Guard Regulations 
to draw your check in favor of yourself “to make payments of fixed 
salaries by cash due at a certain period.” 

The conduct and contentions set out indicate a misconception on 
your part of the meaning of regulations and of the duties imposed 
by law on a public officer charged with the custody and disburse- 
ment of public funds. 

Your basic duty was to make payments to the persons whose 
names appeared on the pay rolls and thus there would have been 
no opportunity for the practice disclosed. 

A disbursing officer of the United States is required to keep 
accurate accounts of all moneys received and disbursed by him, to 
keep the books, papers, and moneys pertaining to his office at all 
times ready for inspection and to produce, on demand, vouchers 
showing the correctness of his accounts, which vouchers must accom- 
pany the accounts upon rendition, at prescribed intervals, to the 
administrative and accounting officers of the United States. The 
officer’s responsibility for the public funds is personal and absolute 
and he is entitled to relief from responsibility only by properly 
accounting for the funds advanced to him. The question as to the 
sufficiency of the accounting is for determination in the General 
Accounting Office. Watkins v. United States, 9 Wall 759, 19 L. Ed. 
820; Soule v. United States, 100 U.S. 8, 25 L. Ed. 536. 1 MS. Comp. 
Gen. 401. No lawful credit can be based upon a fraudulent trans- 
action and this office is without authority to relieve a disbursing 
officer who is the victim of 4 fraud, although he may have been 
innocent of participation in and without knowledge of the fraud. 
26 Comp. Dec, 37; 1 Comp. Gen. 789; 3 id. 156, 358, 473; 4 MS. id, 
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72; 9 id, 2113, 10 id. 1307; 11 id. 36, 344; 26 id. 1179; 34 id. 462; 44 
id. 585. 

Mere good faith in making an improper payment of public money 
is not recognized as any excuse whatever. Chippewa Bridge Co. v. 
Durand, 122 Wisc. 85, 99 N. W. 603, 106 A. S. R. 931. It is one of 
the duties of a public officer intrusted with public moneys to keep 
them safely and this duty of safe custody must be performed at the 
peril of the officer. According to the weight of authority he is an 
insurer of the public funds lawfully in his possession and therefore 
is liable for losses which occur without his fault ; the liability is abso- 
lute. This standard of responsibility is based upon public policy. 
Yawger v. American Surety Co., 212 N. Y. 292, 106 N. FE. 64; L. R. A. 
1915, D. 481; Cameron v. Hicks, 65 W. Va. 484, 64 S. E. 932, 17 
Ann. Cas. 926; United States v. Prescott, 3 How. 578, 11 L. Ed. 734; 
Shelton v. State, 53 Ind. 331,21 Am. Rep. 197, Zillinghast v. Merrill, 
151 N. Y. 135, 34 L. R. A. 678. 

Even where the Congress has authorized disbursing officers to in- 
trust money to other officers for the purpose of having them make 
disbursements, as in the act of July 9, 1918, 40 Stat. 878, for the 
emergency period, and the act of June 3, 1924, 43 Stat. 365, to which 
you have referred in your communication, there has been no pro- 
vision for alleviating this absolute and personal responsibility of the 
disbursing officer, but, on the contrary, it is expressly declared to 
continue, the purpose of such acts being merely to authorize, for 
convenience, a disposition of the public funds by the disbursing of- 
ficer which would otherwise be illegal, as it was in your case, no 
regulations then having been prescribed by the Secretary of War 
under the act last cited. 

The disallowance in your disbursing account was correct and it is 
directed that you deposit the sum of $1,612.50 under your bond of 
September 29, 1920, to the credit of the United States Treasurer, on 
or before January 1, 1927. 

In this connection your attention is directed to sections 89, 90, 91, 
and 93 of the Criminal Code, act March 4, 1909, 35 Stat. 1105 
(formerly sections 5490, 5491, 5492, and 5494 of the Revised 
Statutes) wherein it is provided as follows: 


Sec. 89. Every officer or other person charged by any act of Congress with 
the safe-keeping of the public moneys, who shall loan, use, or convert to his 
own use, or shall deposit in any bank or exchange for other funds, except as 
specially allowed by law, any portion of the public moneys intrusted to him 
for safe-keeping, shall be guilty of embezzlement of the money so loaned, used, 
converted, deposited, or exchanged, and shall be fined in a sum equal to the 
amount of money so embezzled and imprisoned not more than ten years. 

Sec. 90. Every officer or agent of the United States, who, having received 
public money which he is not authorized to retain as salary, pay, or emolu- 
ment, fails to render his accounts for the same as provided by law shall be 
deemed guilty of embezzlement, and shall be fined in a sum equal to the amount 
of the money embezzled and imprisoned not more than ten years. 

Sec. 91. Whoever, having money of the United States in his possession or 
under his control, shall fail to deposit it with the Treasurer, or some assistant 
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treasurer, or some public depositary of the United States, when required so to 
do by the Secretary of the Treasury, or the head of any other proper department, 
or by the accounting officers of the Treasury [General Accounting Office] shall 
be deemed guilty of embezzlement thereof, and shall be fined in a sum equal to 
the amount of money embezzled and imprisoned not more than ten years. 
Sec. 93. Upon the trial of any indictment against any person for embezzling 
public money under any provision of the * * * preceding sections, it shall 
be sufficient evidence, prima facie, for the purpose of showing a balance against 
such person, to produce a transcript from the books and proceedings of the 
Treasury [General Accounting Office] as required in civil cases, under the 


provisions for the settlement of accounts between the United States and re 
ceivers of public money. 


(A-16627) 
GRATUITIES, SIX MONTHS’ DEATH—COAST GUARD 


The act of June 4, 1920, 41 Stat. 824, authorizing payment of the six months’ 
death gratuity to the widow, child, or designated dependent relative of 
officers and enlisted men of the Coast Guard dying in the service is applic- 
able to a temporary warrant officer of the Coast Guard appointed as such 
during his enlistment in the regular Coast Guard. 5 Comp. Gen. 473, 


distinguished. 
Assistant Comptroller General Ginn to W. H. Webb, pay and allotment officer, 
United States Coast Guard, December 20, 1926: 


There has been received your request for a decision as to whether 
you are authorized to pay the voucher submitted in favor of Mrs. 
Mildred Butts, widow of Theodore F. Butts, late radio electrician, 
temporary, United States Coast Guard, in the sum of $831.60, being 


an amount equal to six months’ pay at the rate received by the 
deceased at date of death. 


The service of Theodore F. Butts in the United States Coast 
Guard is reported as follows: 


Enlisted December 16, 1921, as radioman; discharged December 21, 1922; 
reenlisted December 22, 1922; discharged February 1, 1924; reenlisted February 
2, 1924, and while serving as chief radioman under that regular enlistment 
was appointed, effective August 19, 1924, temporary radio gunner, now radio 
electrician (warrant officer) pursuant to the provisions of section 6 (a) act 
of April 21, 1924, which appointment was held by him until his death at the 
Uniteq States Marine Hospital No. 1, Baltimore, Md., November 10, 1926, from 
Hodgkins disease, contributory, secondary anemia, in line of duty and not the 
result of his own misconduct. 


The claim is presented under the act of June 4, 1920, 41 Stat. 824, 
825, which in authorizing the payment of the gratuity provided: 


* * * ‘That nothing in this section or in other existing legislation shall 


be construed as making the provisions of this section applicable to officers, 
enlisted men, or nurses of any forces of the Navy of the United States other 
than those of the regular Navy, and Marine Corps, and nothing in this sec- 
tion shall be construed to apply in commissioned grades to any officers except 
those holding permanent or probationary appointments in the Regular Navy 
or Marine Corps: Provided, That the provisions of this section shall apply to 
the officers and enlisted men of the Coast Guard, and the Secretary of the 
Treasury will cause payment to be made accordingly. 


The act of April 21, 1924, 43 Stat. 106, entitled “An act to au- 
thorize a temporary increase of the Coast Guard for law enforce- 
ment,” provides as follows: 


Sec. 6. (a) Under such regulations as he may prescribe, the Secretary of the 
Treasury is authorized to appoint temporary warrant officers, and to make 
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special temporary enlistments, in the Coast Guard. No person shall be entitled 
to retirement because of his temporary appointment or enlistment under this 
section. 

(b) Any enlisted man in the permanent Coast Guard may be appointed as 
a temporary warrant officer. Notwithstanding such temporary appointment, 
any such enlisted man shall be entitled to retirement in the same manner as 
though he had continued to hold his permanent rating, and upon the termina- 
tion of such temporary appointment shall be entitled to revert to such rating. 
Service under any such temporary appointment shall be included in deter- 
mining length of service as an enlisted man. 

* * ” * o o * 


Sec. 8. Nothing contained in this act shall operate to reduce the grade, rank, 
pay, allowances, or benefits that any person in the Coast Guard would have 
been entitled to if this act had not become law. 


The record shows that at the time Butts received his appointment 
as temporary warrant officer he was serving under a permanent ap- 
pointment as chief radioman under his regular enlistment of Feb- 
ruary 2, 1924. It was stated in 5 Comp. Gen. 33, 35 that the specific 
language contained in the first proviso of the act of June 4, 1920, 
which is made equally applicable to the United States Coast Guard, 
excluded temporary officers who did not have a permanent status in 
the Navy, and that the saving clause, contained in section 8 of the 
act of April 21, 1924, is applicable only in case the benefits, namely, 
six months’ death gratuity, would have accrued notwithstanding the 
act, and that if a person’s status in the Coast Guard is dependent 
entirely upon that act, section 8 would have no application. The act 
of June 4, 1920, having authorized payment of an amount equal to 
six months’ pay to the widow of an enlisted man of the regular 
Coast Guard, the right thereto is not defeated by the man’s tem- 
porary appointment as a warrant officer. This case is distinguished 
from that in 5 Comp. Gen. 473, which applied te those temporary 
warrant officers of the Coast Guard appointed from civil life, who 
revert to their civilian status upon conclusion of their temporary 
appointment. 

If otherwise correct, you are authorized to pay the voucher. 


(A-13000) 
PAY—UNITED STATES PROPERTY AND DISBURSING OFFICER OF 
NATIONAL GUARD 


An officer of the National Guard appointed a United States property and dis- 
bursing officer is not entitled to the pay attached to such office prior to 
the date of approval of his bond. 


Decision by Comptroller General McCarl, December 21, 1926: 

Claude A. Adams, lieutenant colonel, Texas National Guard, 
United States property and disbursing officer, for the State of Texas, 
has applied for review of settlement No. M-16222-W, dated Novem- 
ber 25, 1925, wherein credit was disallowed in the accounts of Timo- 
thy J. Powers, lieutenant colonel, former United States property and 
disbursing officer, Texas National Guard, in the amount of $208.33, 
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covering the amount paid to himself as salary for the period from 
December 19, 1924, to January 18, 1925, as per voucher No. 1112, 
February, 1925. 

It appears that Lieut. Col. James T. Stockton was relieved as 
United States property and disbursing officer of Texas and Lieut. 
Col. Timothy J. Powers was appointed in his stead as per General 
Orders No. 37, dated December 18, 1924, issued by the adjutant 
general of Texas by order of the governor which is as follows: 


I. Pursuant to authority contained in section 67, national defense act, June 
8, 1916, as amended, and paragraph 616, National Guard Regulations, 1922, and 
upon telegraphic approval of the War Department, dated December 18, 1924, 
Lieutenant Colonel James T. Stockton is hereby relieved as U. 8S. property 
and disbursing officer of Texas and Lieutenant Colonel Timothy J. Powers 
appointed U. 8. property and disbursing officer in his stead. 

II, Lieut. Colonel Stockton will close his money accounts in accordance with 
instructions contained in paragraphs 782, 783, and 785, N. G. R. 1922. 

III. Immediately upon receipt of the blank forms Lieut. Colonel Powers 
will execute bond in the amount as provided by paragraph 621, National Guard 
Regulations, 1922. 

IV. Lieut. Colonel Stockton will transfer all Federal property for which he 
is responsible or accountable to Lieut. Colonel Powers in accordance with the 
provisions of Paragraph 873, National Guard Regulations, 1922. 


Lieutenant Colonel Stockton closed his money accounts as of De- 
cember 18, 1924, and it is alleged that he transferred all Federal 
property for which he was responsible or accountable to Lieutenant 
Colonel Powers on December 19, 1924, and that the latter officer 
assumed on that date the responsibility or accountability therefor. 
Lieutenant Colonel Powers executed the required bond which was 
approved by the Secretary of War, January 19, 1925, and thereafter 
on January 30, 1925, the Secretary of War made requisition on the 
Secretary of the Treasury for funds to be placed with the Treasurer 
of the United States to the official credit of Lieutenant Colonel 
Powers. His first money accounts were rendered for the period 
January 19 to 31, 1925. 

The disallowance was made on the ground that Lieutenant Colonel 
Powers was not entitled to pay as United States property and dis- 
bursing officer prior to January 19, 1925, the date of the approval 
of his bond. 

Section 67 of the national defense act of June 3, 1916, 39 Stat. 
200, as amended by the act of July 9, 1918, 40 Stat. 878, so far as here 
material provides: 


The governor of each State and Territory and the Commanding General of 
the National Guard of the District of Columbia. shall appoint, designate, or 
detail, subject to the approval of the Secretary of War, the Adjutant General 
or an officer of the National Guard of the State, Territory, or District of 
Columbia, who shall be regarded as property and disbursing oflicer of the 
United States: * * * Before entering upon the performance of his duties 
as property and disbursing officer he shall be required to give good and suf- 
ficient bond to the United States, the amount thereof to be determined by the 
Secretary of War, for the faithful performance of his duties and for the safe- 
keeping and proper disposition of the Federal property and funds intrusted 
to his care. He shall, after having qualified as property and disbursing officer, 
receive pay for his services at a rate to be fixed by the Secretary of War. 
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and such compensation shall be a charge against the whole sum annually ap- 
propriated for the support of the National Guard: * * * 


The National Guard Regulations, 1922, provide: 


617. The property and disbursing officer shall, after having qualified as such, 
i. e., upon approval of the required bond, receive pay for his services from 
funds appropriated for the purpose under the provisions of section 67 in ac- 
cordance with the number of officers and enlisted men actually enrolled in the 
National Guard of the State on June 30 of each year, as follows: * * * 

7 * oo + * ” * 

626. The date of the bond, so far as the United States Government is con- 
cerned, is the date the bond is approved by the Secretary of War, and such 
date should at all times be used whenever the bond is referred to. 

a > a * » * * 

627. When the completed bond required by paragraph 616 is approved by 
the Secretary of War, and upon receipt of a request for funds made in accord- 
ance with paragraph 628, the Secretary of War will make requisition on the 
Secretary of the Treasury to have the amount called for placed with the 
Treasurer of the United States to the official credit of the designated property 
and disbursing officer. 


It is urged that Lieutenant Colonel Powers assumed the responsi- 
bilities and performed the duties of the office from December 19, 1924, 
and therefore is entitled to the pay attached to the office from that 
date. He may have assumed by the consent of the governor the 
property responsibility or accountability prior to the approval of 
his bond, but he did not and could not assume any responsibility 
for Federal funds or perform all the duties of his office, because no 
such funds were advanced to him until after the approval of his 
bond. 

In United States v. Flanders, 112 U. S. 88, it was held that a 
person appointed and commissioned as a collector of internal revenue, 
under the act of July 1, 1862, 12 Stat. 432, is entitled to the compensa- 
tion, provided by section 34 of that act, of a percentage commission 
to be computed on the moneys accounted for and paid over by him, 
from the time he entered on the duties of his office and his services 
are accepted, and not merely from the time he took the oath of office 
and filed his official bond about two months later, the court saying: 

* * * The compensation is given by the statute to the collector, when 
appointed, and is based wholly on the amount of moneys paid over and ac- 
counted for. If he is appointed, and acts, and collects the moneys, and pays 
them over and accounts for them, and the government accepts his services and 
receives the moneys, his title to the compensation necessarily accrues, unless 
there is a restriction growing out of the fact that another statute says that 
he must take the oath “before being entitled to any of the salary or other 
emoluments” of the office. But we are of opinion that the statute is satisfied 
by holding that his title to receive, or retain, or hold, or appropriate, the com- 
missions as compensation, does not arise until he takes and subscribes the 
oath or affirmation, but that, when he does so, his compensation is to be 
computed on moneys collected by him, from the time when, under his appoint- 
ment, he began to perform services as collector, which the government accepted, 


provided he has paid over and accounted for such moneys. * * * See also 
United States v. Eaton, 169 U. S. 331. 


In the case of a United States property and disbursing officer 
compensation is not given by the statute “when appointed,” but 
only “after having qualified.” Furthermore, Lieutenant Colonel 
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Powers did not perform all the duties of the office of United States 
property and disbursing officer, nor does it appear that he was recog- 
nized by the Secretary of War as having the right to perform the 
duties of the office prior to the approval of his bond. On the con- 
trary, and in accordance with paragraph 627 of the National Guard 
Regulations quoted above, the Secretary of War did not make requisi- 
tion for advance of funds to him prior to the approval of his bond, 
thus enforcing the direction of the statute that good and sufficient 
bond be given before entrance on the performance of duty. 

In view of these differences in the law and facts it would seem that 
the principles of the Flanders case have no application to this case. 

Upon review the settlement is sustained. 


(A-16509) 
MILEAGE—MEMBERS OF THE ALASKA LEGISLATURE 


Under section 4 of the act of August 24, 1912, 37 Stat. 513, mileage of members 
of the Alaska Legislature from and to their “ home” by the nearest traveled 
route is authorized only from and to a place within the district from which 
elected, and where travel is actually performed from and to a residence 
outside said district, reimbursement would be authorized in an amount not 
in excess of what it would have cost for the distance from and to the last 
place of residence in the division from which elected. 


Comptroller General McCarl to the Governor of Alaska, December 21, 1926: 
There has been received your letter of November 22, 1926, request- 
ing decision of a question presented as follows: 


One of the senators from the second division left the Territory of Alaska 
within a few days after the close of the session in 1925 and since that time he 
has not been in the Territory, but has lived in the State of Washington. He 
was elected for a term of four years, and I am advised expects to return to 
the Territory at the beginning of the next session and assume his seat in the 
Senate. My only interest in the matter at this time is as to whether or not 
the disbursing officer is justified in paying his expense account which will in- 
clude mileage from Nome and return, or should we suspend the voucher as 
submitted and send it to your office with full explanation of the facts as they 
appear at that time? 


Section 4 of the act of August 24, 1912, 37 Stat. 513, authorizes 
payment of mileage to members of the Alaska Territorial Legisla- 
ture “at the rate of fifteen cents per mile for each mile from his 
home to the capital and return by the nearest traveled route.” The 
same section fixes the qualifications of senators, including “shall 
have been a resident and an inhabitant in the division from which 
he is elected for at least two years prior to the date of his election.” 

While the act does not prohibit a member from changing his resi- 
dence to a place outside the division from which elected, or to the 
United States, during his term of office, it is believed that the section 
as a whole contemplates that the term “home” must be construed 
to mean a place in the division frem which elected. Mileage would 
be authorized from and to the actual residence of a member outside 
the said division, if travel is actually performed, not in excess of the 
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distance from and to the last place of residence in the division from 
which elected by the nearest traveled route. 

Accordingly, if the senator in question should present a voucher 
for mileage from and to his residence in the State of Washington 
in an amount in excess of the mileage from and to his last home in 
the second division of the Territory of Alaska, payment thereon 
will not be authorized. 


(A-16632) 
PROHIBITION ENFORCEMENT—PURCHASE OF EVIDENCE 


Where a county official advanced funds to be expended as a bribe test in appre- 
hending a Federal internal-revenue agent, and the case including the 
funds was taken over by Federal authorities for prosecution, such county 
official may not be reimbursed for the money advanced from the appropria- 
tion “ Collecting the internal revenue, 1926.” However, where such funds 
have been retained by the Government merely as evidence, it is available 
for return to the county official. 


Comptroller General McCarl to the Commissioner of Internal Revenue, Decem- 
ber 23, 1926: 


Receipt is acknowledged of your letter of November 23, 1926, in 
reference to the claim of Ray H. Lindsey, deputy tax collector, 
Pinellas County, St. Petersburg, Fla., for reimbursement of $1,000 
advanced April 7, 1926, to be used in apprehending an internal- 
revenue agent in the acceptance of a bribe. 

The facts appear to be as follows: 

Some time prior to April 7, 1926, Internal Revenue Agent David 
A. Smiler, stationed at St. Petersburg, Fla., was charged with 
attempted extortion by having demanded in connection with internal- 
revenue matters from one W. W. (Jeff) Rigdon $1,000 in cash. It 
also appears that on April 7, 1926, the claimant advanced to Rigdon 
the sum of $1,000 in bills for use in apprehending the agent, who 
accepted the money as a bribe. The statement is made that that 
same night the money was recovered from the private bathroom of 
Agent Smiler, who was stopping at room 304, Pheil Hotel, St. Peters- 
burg, Fla. The agent was arrested by local authorities, and there- 
after the grand jury returned two true bills against him, the money 
in question having been used as evidence and is now in the custody 
of two special agents of the Bureau of Internal Revenue, being held 
in safety deposit in the Exchange National Bank, Tampa, Fla., 
awaiting its use as evidence at the trial in a Federal district court. 

The claimant, Ray H. Lindsey, who advanced the money from 
county funds, requests reimbursement from the appropriation “ Col- 
lecting the internal revenue, 1926.” The voucher bears the approval 
of the chief, intelligence unit, Bureau of Internal Revenue. Accom- 
panying the voucher is a statement by Special Agent Kenneth Morton 
that “This amount will be turned into the Treasury after this case is 
disposed of.” 
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Since the money referred to is not an internal-revenue collection, 
and since neither the advance by Mr. Lindsey nor the reimbursement 
to him can be regarded as necessary to the collection of internal 
revenue, the appropriation, supra, is not available to make the refund. 
However, as the money is merely retained by the bureau as evidence, 
it is available for return to the claimant. You are advised, therefore, 
that there is no authority of law to pay the claim from public funds. 


(A-16749) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—REALLOCATION OF 
POSITIONS CREATED SINCE JULY 1, 1924A—AVERAGE PROVISION 


Compliance with the average provision appearing in the annual appropriation 
acts does not require that the salary rate under a reallocation of a position 
originally created and allocated since July 1, 1924, shall be fixed so as to 
cause a reduction from the salary rate properly and lawfully fixed in the 
lower grade in which the position was originally created and allocated. 


Comptroller General McCarl to the Public Printer, December 23, 1926: 
Consideration has been given to your letter of December 18, 1926, 
as follows: 


Norman K, Berry, clerk in this office, on July 1, 1924, was assigned by the 
Personnel Classification Board to clerical, administrative, and fiscal service, 
grade 3. He had been receiving $1.600 per annum, plus $240 bonus, and on 
July 1 his salary was set at $1,860, as required by law. 

On October 16, 1924, by reason of an extension of his duties, his position was 
placed in clerical, administrative, and fiscal service, grade 4, with approval of 
the Personnel Classification Board. His salary was at once increased to 
$2,040, which was possible without exceeding the average-salary requirement. 

On December 16, 1926, upon appeal and without change in duties, position of 
this employee was reallocated to clerical, administrative and fiscal service, 
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grade 5; at that time there was but one other employee in such grade and he 
was receiving the maximum salary—$2,400 per annum. 

The personnel in clerical, administrative, and fiscal service, grade 5, on Octo- 
ber 16, 1924, consisted of five employees. The salaries averaged $2,112, which 
was slightly above the average rate, but was permitted under original alloca- 
tion of July 1, 1924. 

In view of the facts that there is no salary in grade 5 corresponding to Mr. 
Berry’s present pay ($2,040) and that to set his compensation at the next higher 
salary in grade 5 ($2,100) would establish an excess average and to set it at the 
next lower one ($2,000) would seem to be contrary to the intent of the law, the 
question arises as to what salary can properly be paid Norman K. Berry for 
the pay period ending December 31, 1926, and thereafter. It is not desired that 
he be reduced, but rather that he be paid a salary fitting the higher grade to 
which his position has been allocated. 

Your decision is requested in this matter, and I would greatly appreciate 
an early reply in order to make the proper disbursement at the close of the 
current quarter. 


The position allocated in Grade 4, October 16, 1924, by reason 
of extension of duties, was in effect the creation and allocation of a 
new position not previously in existence on July 1, 1924. Relative 
to the fixing of salary rates of new and vacant positions in a grade, 
it was stated in decision of May 22, 1925, 4 Comp. Gen. 982, as 
follows: 


* * * When a vacancy exists the salary of the vacant position is not 
necessarily at the minimum salary rate or the salary rate received by the last 
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incumbent, but may be fixed by the administrative office in accordance with 
the rules and regulations pursuant to the classification act at any authorized 
salary rate within the grade which does not cause the proper average for 
the grade to be exceeded. 4 Comp. Gen. 127; id. 493. For instance, new 
appointments to vacant positions are required to be made at the minimum 
salary rate of the grade, but transfers to the grade from other offices and 
grades in the same office need not necessarily be at the minimum salary rate 


of the grade, hence until a vacancy is filled there would be no salary rate 
fixed for the position. 


Thus in the present case, where the position was filled by a transfer 
from another grade in the same office, it was lawful to fix the salary 
rate of the new position in Grade 4 at $2,040 per annum, the maxi- 
mum salary rate of that grade, the average for the grade not being 
exceeded thereby. 

For the reason that this position was not in existence July 1, 1924, 
the fixing of the proper salary rate in Grade 5 under the realloca- 
tion of December 16, 1926, does not fall squarely within exception 
(2) to the average provision, saving from “reduction in salary of 
any person whose compensation was fixed as of July 1, 1924, in 
accordance with the rules of section 6 of such act.” See section 3 of 
the act of May 13, 1926, 44 Stat. 553. 

But the question presented in this case is whether the average 
provision must be applied in fixing the salary rate under the realloca- 
tion of a position originally created and allocated subsequent to 
July 1, 1924, so as to require the reduction in the salary rate properly 
fixed by the administrative office in the lower grade in which the 
position was originally created and allocated. 

While the reallocation of a position is on the assumption that an 
error was originally made in the allocation of the position, it has 
been held and recognized that the effective date of the reallocation 
is the beginning of the pay period current when notice of the reallo- 
cation is received in the administrative office. 4 Comp. Gen. 280; 
4 id. 721; 6 id. 202. That is to say, all that was lawfully done prior 
to that date in the fixing of salary rates on the basis that the position 
was properly allocated in the lower grade, need not be disturbed by 
reason of the reallocation to a higher grade, but adjustment of sal- 
aries in the higher grade under the reallocation is authorized so as 
not to require any reduction in a salary rate properly and lawfully 
fixed by the administrative office in the lower grade under the aver- 
age provision pursuant to the prior action of the Personnel Classifi- 
cation Board. Such is believed to be the purpose and intent of the 
exceptions to the average provision in their entirety, although this 
particular situation is not expressly covered. For instance, under 
exception (2), above quoted, there is saved from reduction the salary 
of a position fixed as of July 1, 1924, and under exception (3) there 
is saved from— 


reduction in salary of any person who is transferred from one position to 
another position in the same or different grade. in the same or a different 
bureau, office, or other appropriation unit. * 
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The administrative office in this case having lawfully fixed the 
salary rate of a new position under the original allocation in Grade 
No. 4 at $2,040 per annum, and no reduction being required by reason 
of the reallocation of that position to Grade 5, and there being no 
salary rate at $2,040 per annum in Grade 5, the salary rate for the 
position in Grade 5 may be fixed at $2,100 per annum, the next higher 
rate above $2,040, although the average of the salaries of the two 
persons in the grade will exceed the average of the salary rates for 
the grade. 


(A-16508) 


COMPENSATION—MEMBERS, OFFICERS, AND EMPLOYEES OF 
ALASKA LEGISLATURE 


Members of the Alaska Legislature are entitled to compensation at the rate of 
$15 per day for Sundays and holidays if attending sessions, or if it is 
shown they were present at the session immediately preceding and im- 
mediately following the Sunday or holiday on which there was no session. 
Members are not entitled to compensation for days absent from sessions or 
other official duties on account of sickness, but they are entitled to com- 
pensation for days absent from sessions on official business of the 
legislature. 

Compensation at the rate of $8 per diem may be paid to subordinate officers 
and employees of the Alaska Legislature authorized by section 1861, 
Revised Statutes, for each day of the sessions, including Sundays and 
holidays on which they are shown to have performed service or to have 
been available for duty. There is no authority of law to pay additional 
compensation for overtime. 

The Alaska Legislature has no authority to appropriate funds for payment of 
compensation of its members in excess of the amount fixed by laws of the 
United States, or in conflict with statutory restrictions placed on the 
payment thereof. 


Comptroller General McCarl to the Governor of Alaska, December 28, 1926: 

There has been received your letter of November 20, 1926, request- 
ing decision of the following questions: 

1. Whether members of the Alaska Territorial Legislature are 
entitled to compensation at the rate of $15 per day (a) for Sundays 
and holidays during the period the legislature is in session, although 
the legislature did not formally convene on such Sundays and holi- 
days; (b) when excused because of sickness; or (c) when absent 
from a session on official business of the legislature. 

2. You also submit the following: 


The stenographers, typists, and clerks employed during the session claim 
pay for Sundays and holidays during the time when the legislature is in session, 
and while they sometimes perform official acts on these days, especially toward 
the latter part of the session, no doubt there are some days when they do not 
appear at the legislative hall or at the office. Please advise this office whether 
or not claims for services on Sundays and holidays and for overtime should 
be allowed unless the payee is actually present in the office or in the legislative 
assembly and performs official duties there. In other words, must it be shown 
that they have actually performed services for all of the time claimed in their 
voucher? 
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3. Another question is presented as follows: 


There is also another question which has presented itself on two or three 
occasions and on which I should like to have your opinion if it is within the 
province of your office to advise on the question. It occasionally happens that 
one or more of the legislators is unable to appear at the beginning of the 
session. In one instance I have in mind a senator did not appear for 30 days 
after the beginning of the session. Of course his salary can not be paid out 
of the appropriation made by the Federal Government, but the Territorial 
legislature has in several instances passed a special appropriation for the reim- 
bursement of the legislator during the time he was absent. I should like to 
know whether or not a member of the legislature is justified in accepting this 
payment in view of the fact that he is theoretically in the employ of the 
Federal Government. 


The questions will be considered and answered in the order above 
stated. 


1. In decision of March 23, 1925, A-8564, addressed to the Sec- 
retary of the Interior it was held: 


Section 4 of the act of August 24, 1912, 37 Stat. 513, provides: 

“* * * That each member of the legislature shall be paid by the 
United States the sum of fifteen dollars per day for each day’s attendance 
while the legislature is in session, * * 

It is a cardinal rule of statutory construction that significance and effect 
shall, if possible, be accorded to every word. United States v. Pratt, 3 
Alaska Rep. 412; Brace v. Solner, Treasurer of Nome, 1 Alaska Rep. 361; 
Petrie v. Commercial National Bank, 142 U. 8. 644; In re Matthews, 109 Fed. 
Rep. 603. The authority for the payment of compensation in the act of 
August 24, 1912, supra, is for “each day's attendance” while the legislature 
is in session; it does not authorize pay for each day the legislature is in 
session irrespective of attendance. It is apparent therefore that the com- 
pensation authorized by the act, fifteen dollars per day, is not payable for 
any days on which the member of the legislature was not in attendance upon 
the meetings of that body. To hold otherwise would not give effect to 
the words “ for each day’s attendance’ which words must be presumed to have 


been inserted for the purpose of precluding payment for days on which a mem- 
ber is absent. 


Such is the general construction of the statute. The word “attend- 
ance” may be construed to mean either attendance at a meeting of 
the legislature, or attendance upon other official business of the 
legislature, or being present, able and available on days on which 
no legislative business is transacted. Thus (a) may be answered 
in the affirmative if it is shown the member was present at the meet- 
ing immediately preceding and immediately following the Sunday or 
holiday on which there was no meeting. 

(b) Is answered in the negative. 

(c) Is answered in the affirmative. 

2. Section 7 of the act of August 24, 1912, 37 Stat. 514, authorizes 
the election and appointment by each house of the Alaska Territorial 
Legislature of the number of subordinate officers and employees, 
and at the rates of compensation, provided by section 1861, Revised 
Statutes, which provides: 


The subordinate officers of each branch of every legislative assembly shall 
consist of one chief clerk, who shall receive a compensation of eight dollars 
per day, and of one assistant clerk, one enrolling clerk, one engrossing clerk, one 
sergeant-at-arms, one doorkeeper, one messenger, and one watchman, who shall 
each receive a compensation of five dollars per day during the sessions, and 
no charge for a greater number of officers and attendants, or any larger per 
diem, shall be allowed or paid by the United States to any Territory. 
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It will be noted that the per diem compensation of the subordi- 
nates is payable “ during the sessions.” Compensation may be paid 
to such subordinates for each day of the session, including Sundays 
and holidays, on which the employees are shown to have performed 
services or to have been available for duty. On days no duties are 
required they may be considered as constructively on duty if avail- 
able therefor. No subordinate would be entitled to per diem compen- 
sation for days on which duty was required but the employee failed 
to perform service. A certificate will be required that such officers 
and employees actually performed service or were available for 
service on all of the days during the session for which compensation 
is claimed in their voucher. The per diem rate fixed by section 1861, 
Revised Statutes, is the maximum authorized to be paid from appro- 
priated funds irrespective of the number of hours of work per day 
required of employees. Hence there would be no authority to pay 
additional compensation for overtime. 

3. Reference is again made to that portion of section 4 of the act 
of August 24, 1912, which has been quoted above, limiting the per 
diem compensation of members of the legislature to days of actual 
attendance. Section 9 of the same act provides: 


LEGISLATIVE POWERS—LIMITATIONS.—The : legislative power of the Territory 
shall extend to all rightful subjects of legislation not inconsistent with the 
Constitution and laws of the United States, * * *. 


Section 15 of the same statute, 37 Stat. 516, provides in part as 
follows: 


PAYMENT OF LEGISLATIVE EXPENSES.—That there shall be annually appropri- 
ated by Congress a sum sufficient to pay the salaries of members and authorized 
employees of the Legislature of Alaska, * * *. 


Appropriation acts provide these amounts. For the biennial ses- 
sion to begin the first Monday in March, 1927, see act of May 10, 
1926, 44 Stat. 493. Laws of the United States having provided the 
basis of payment of the compensation of the legislatures, the limi- 
tations thereon, and the funds with which to pay same, appropria- 
tion by the Alaska Legislature for payment of compensation to 
members in addition to that authorized by the laws of the United 
States would appear to be “inconsistent with * * * laws of the 
United States” within the meaning of section 9 of the act and 
therefore unauthorized. In this connection your attention is invited 
to sections 14 and 15 of the statute. 


(A-16626) 
SUBSISTENCE, ACTUAL EXPENSES—FRACTIONAL DAYS 


Where an employee of the Government, who is entitled under his contract of 
employment to subsistence as a part of his compensation, is ordered from 
his regular post of duty to proceed to another city on official business, the 
period of travel being of a sufficient duration as to require the incurrence 
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of additional expense on account of subsistence, reimbursement of such 
expense is authorized, notwithstanding such absence is wholly confined 
between the hours of 8 a. m. and 6 p. m. Distinguished from decisions in 
3 Comp. Gen. 598, 739, 966; 4 id. 274, 331, 467, 745; 5 id. 100, 702, and 720. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
December 28, 1926: 


I have your letter of December 8, 1926, requesting decision of a 
question presented as follows: 


Under the provisions of Executive Order No. 4493 issued August 11, 1926, 
incorporated as paragraphs 44 to 66 of the Government Travel Regulations, 
effective October 1, 1926, an employee when absent from permanent station 
or designated post of duty for less than one day will be allowed only neces- 
sary actual subsistence expenses and then only if the absence is of such dura- 
tion as constitutes a travel status within the meaning of the law authorizing 
payment of subsistence expenses. 

By paragraph 3 of these regulations, it is provided that— 

“Unless otherwise specified, the limits of an official station in a city or 
town are the corporate limits of the city or town where the official station of 
the employee is located.” 

Having in mind the precedents established by decisions of your office ren- 
dered prior to the adoption of the Standardized Travel Regulations, to the 
effect that while the purpose of travel allowance is to reimburse an employee 
for any additional necessary expenses incurred through travel on the public 
business, yet a short absence by a Government employee on official duty between 
the hours of 8.00 a. m. and 6.00 p. m. constitutes an operating within the 
official district and not a travel status, your advice is requested as to whether 
these precedent decisions will operate to preclude the reimbursement of an 
employee for his necessary actual subsistence expenses when absent from his 
official station under the following conditions: 

An orderly on duty at Hospital No. 49, Philadelphia, Pennsylvania, was 
ordered to proceed to Newark, New Jersey, in connection with the apprehen- 
sion and return to the hospital of an escaped patient. This hospital orderly 
left his official station at 8.00 a. m. and returned to Philadelphia at 5.00 p. m. 
the same day. The employment status of this employee entitles him to sub 
sistence as a part of the compensatton fixed for the position of ward orderly. 

The question arises, therefore, as to whether in view of the fact that the 
Government is obligated to furnish subsistence, the cost of a midday meal 
procured at an additional expense to the hospital orderly, is not a necessary 


actual subsistence expense reimbursable under the provisions of the Government 
travel regulations. 


The rule applicable with respect to situations where an employee of 
the Government is absent from his regular station on official business 
for a period of 10 heurs or less between the hours of 8 a. m. and 6 
p. m., is that such employee is not to be regarded as in a travel status 
within the meaning of the laws authorizing payment of subsistence 
expenses. 3 Comp. Gen. 598, 739, 966; 4 id. 274, 331, 467, 745; 5 id. 
100, 702, and 720. 

It appears, however, in the instant matter that the employee in- 
volved is a member of the maintenance personnel regularly employed 
at the hospital in question and entitled to subsistence under the terms 
of his appointment. Such circumstances take this case out of the 
rule hereinbefore cited. That is to say, his right to subsistence 
exists under his contract of employment and is not dependent upon 
a travel status. 

Answering your questions specifically, you are advised that the 
employee under the circumstances stated would be entitled to reim- 
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bursement for the reasonable cost of a necessary midday meal pro 
cured by an employee, who is entitled as a part of his compensation 
to subsistence, while away from his regular station on official business. 


(A-16659) 
MILEAGE—MIDSHIPMEN OF THE NAVAL ACADEMY 


Under provision in the act of May 21, 1926, 44 Stat. 595, making appropriation 
for the naval service for the fiscal year ending June 30, 1927, a midshipman 
is entitled to*fhileage at 5 cents per mile for travel performed during said 
fiscal year over the shortest usually traveled route for the sea and land 
travel involved in proceeding from his home to the Naval Academy for 
examination and appointment, less the cost of any subsistence and trans- 
portation furnished him by the Government. Where transportation is 
furnished on an Army transport 3 cents per mile should be deducted. 


Comptroller General McCarl to the Secretary of the Navy, December 28, 1926: 
There has been received your letter of December 13, 1926, request- 
ing decision as follows: 


Jose V. Andrada, a Filipino, performed travel from Manila, P. I., to An- 
napolis, Md., for admission to the Naval Academy as a midshipman. He pro- 
ceeded from Manila, P. I., to San Francisco, Calif., aboard the U. S. A. T. 
Somme with a total expense for subsistence on that vessel of $35, for which he 
did not receive a receipt. The travel from San Francisco, Calif., to Annapolis, 
Md., was made overland at his own expense. The Quarterm#ster General, 
U. S. Army, on October 4, 1926, advised that there was no cost for transporta- 
tion, exclusive of subsistence, in the case of Jose V. Andrada and that he 
traveled on the U. S. A. T. Somme in troop quarters with second-class mess and 
deck privileges. 

The naval appropriation act for the fiscal year 1927, approved May 21, 1926, 
under the appropriation “ Transportation, Bureau of Navigation,” provides as 
follows: 

“* * * for mileage, at 5 cents per mile, to midshipmen entering the Naval 
Academy while proceeding from their homes to the Naval Academy for examina- 
tion and appointment as midshipmen * * *,” 

On the above facts your decision is respectfully requested as to whether or 
not Jose V. Andrada is entitled to mileage for travel performed from Manila, 
P. L., to San Francisco, Calif., on the U. S. A. T. Somme. 

In this connection attention is invited to decision of the Comptroller of the 
Treasury, dated November 7, 1919, 26 Comp. Dec. 365, wherein it was held 
that under the act of July 11, 1919, containing similar language under the 
appropriation ‘ Pay, miscellaneous,” a midshipman is entitled to mileage at the 
rate of 5 cents per mile for both sea and land travel involved in proceeding 
from his home to the Naval Academy for examination and appointment. 


Beginning with the act of July 11, 1919, 41 Stat. 131, making 
appropriation for the naval service for the fiscal year ending June 
80, 1920, the naval appropriations each year have provided funds for 
mileage at 5 cents per mile to midshipmen for travel from their homes 
to the Naval Academy for examination and appointment as mid- 
shipmen. That provision entitles a midshipman to mileage over the 
shortest usually traveled route from his home to the Naval Academy 
for both sea and land travel involved, less any cost to the Govern- 
ment for subsistence and transportation furnished. 26 Comp. Dec. 
865; 2 Comp. Gen. 654. 

It is not within the intent of the statutes to allow 5 cents per 
mile regardless of transportation furnished. The 5 cents is to cover 
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all cost, and if transportation is furnished in kind, the value thereof 
should be deducted from the mileage otherwise due. It is not ap- 
parent that the amount paid by Andrada for subsistence represents 
the exact cost thereof, but rather a fixed charge therefor based on 
a reasonable value. The same rule should be applied to the trans- 
portation furnished. Although, as determined from official records, 
there may have been no apparent cost to the Government for An- 
drada’s transportation, a reasonable value may be substituted therefor. 
In the case of officers traveling in a mileage status-the law fixes a 
value of 3 cents per mile on transportation furnished by the Govern- 
ment whether furnished commercially or on Government transport. 
Moore v. United States, 58 Ct. Cls. 475. Such arbitrary value is 
based on an average or reasonable value. That value may be accepted 
as the best evidence for determining the reasonable value of the 
transportation furnished by the Government in this case. 

Accordingly you are advised that under said provision in the ap- 
propriation act for the fiscal year ending June 30, 1927, Jose V. 
Andrada is entitled to mileage at 5 cents per mile over the shortest 
usually traveled route from his home in Manila, P. I., to the Naval 
Academy at Annapolis, Md., less 3 cents per mile for transportation 
furnished him by the Government while proceeding on the Army 
transport. 


(A-10893) 


TRANSPORTATION OF PERSONAL PROPERTY AND EFFECTS OF AN 
OFFICER OF THE ARMY ON CHANGE OF STATION 


The maximum cost of transportation payable by the Government on property 
owned and shipped by an officer of the Army on change of station is the 
freight on the actual weight not exceeding his authorized allowance, at 
the household goods rate, and where the excess cost results from the 
character of the property included in the shipment, such as an automobile 
or excess in weight over the authorized allowance, the excess transportation 
charge payable by the officer is the difference between the freight charge at 
household effects rate on the weight of the shipment as made not exceed- 
ing the maximum allowance in weight and the actual payment made to 
the transportation company on the shipment as made. 

Where excess transportation charges are incurred in shipping baggage of an 
officer of the Army on change of station, adjustment is required on the 
basis of the actual facts in connection with the shipment and not on the 
theoretical basis of what the expense would have been had the shipment 
been made otherwise. 2 Comp. Gen. 601, reversed. 


Comptroller General McCarl to the Secretary of War, December 29, 1926: 
There has come to the attention of this office a regulation promul- 

gated by the War Department January 20, 1926, as amended, AR 

30-960, which provides under Section ITI, paragraph 10b, that— 


b. Credit, without commutable money value, equivalent to total allowance at 
lowest applicable tariff rate for prescribed weight will be allowed on permanent 
change of station as follows: 

(1) Within the continental limits of the United States, exclusive of Alaska, 
from the old station to the new station. 





DECISIONS OF THE COMPTROLLER GENERAL 421 


Paragraph 9c, AR 35-6120, is in part as follows: 


(2) Where the cost of shipping the household goods and personal effects of 
an officer * * * on change of station exceeds the cost of shipping the 
maximum weight of personal effects allowable under the regulations, owing 
to the inclusion of property of higher classification than household goods— 
such as an automobile—the officer will only be required to reimburse the Gov- 
ernment for the excess over the cost of shipping the maximum regulation 
allowance of household goods at the rates applicable for ordinary personal 
effects. 1 Comp. Gen. 740, amplified, 2 Comp. Gen. 601. 


The amended regulation proposes a basis for determining the 
amount to be collected on account of shipment by the Army of 
“baggage in excess of regulation change of station allowances” pur- 
suant to the proviso in the Army appropriation act of March 23, 1910, 
36 Stat. 255, as follows: 


* * * ‘That hereafter baggage in excess of regulation change of station 
allowances may be shipped with such allowances, and reimbursement collected 
for transportation charges on such excess, * * *. 


The act of April 15, 1926, making appropriations for the activi- 
ties of the War Department for the fiscal year ending June 30, 1927, 
provides: 

* * * For transportation of the Army and its supplies, including retired 
enlisted men when ordered to active duty; of authorized baggage, including 
that of retired officers, warrant officers, and enlisted men when ordered. to 


active duty and upon relief therefrom, and including packing and crating: 
* * * (44 Stat. 254, 262.) 


The act of February 12, 1925, 43 Stat. 892, 900, makes similar 
provision for the preceding fiscal year. 

It has been the general practice heretofore to charge the officer 
changing station for the cost of the transportation of the excess 
baggage on the basis of the actual cost by apportioning the charges 
on the shipment as actually made. See 22 Comp. Dec. 195 and 557 
and cases cited therein. 

The inclusion in a shipment of the authorized baggage of an offi- 
cer changing station, of property taking higher and different rates 
than are applicable on shipments of ordinary household and per- 
sonal effects at the lowest rate therefor, involves the question of the 
right of the officer and of the liability of the Government on account 
of the transportation. 

The amended regulation, paragraph 10b of AR 30-960 cited, dis- 
regards the long-standing practice of apportioning the charges on 
a shipment of officer’s “ excess baggage ” as actually made and author- 
izes a credit to the officer on the basis of the cost that might have 
been incurred had the officer shipped the entire allowance authorized 
to be transported at Government expense on change of station as an 
offset to the cost of the actual shipment and with a view of meet- 
ing the additional cost incurred on account of shipment of property 
which takes a higher rate than ordinary household effects. 
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The appropriation provides for the transportation of “ authorized 
baggage ”; the transportation of “ baggage in excess of regulation 
change-of-station allowances ” is authorized by the act of 1910, cited, 
at the expense of the officer, the law requiring “ reimbursement col- 
lected for transportation charges on such excess.” 

The “ authorized allowance of baggage ” to be transported at Gov- 
ernment expense can only relate to the “baggage” actually owned 
and necessary for the use of the officer in his profession at the time 
he turns it over to the quartermaster for shipment under authority 
of competent orders. The act does not authorize something fictitious 
and a weight of baggage not shipped by the officer. As the shipment 
of the property is under the direction and control of the Quartermas- 
ter Corps of the Army, the expense or cost thereof must be determined 
in accordance with the method of shipment as actually made, the 
responsibility for which rests upon the officer charged with the duty 
of making the shipment. 

The principles herein stated must now be followed; but in so far 
as adjustments because of excess baggage may have been otherwise 
made prior to December 31, 1926, if otherwise correct, they will not 
be disturbed by this office. 


(A-16259) 
PAY, CHECKAGE—ABSENCE DUE TO MISCONDUCT—NAVY 


Where the pay of an officer of the Navy was checked for absence from duty 
on account of misconduct, pursuant to reports of three boards of medical 
survey, approved by the Bureau of Medicine and Surgery and the Secre- 
tary of the Navy concurrently with the disability, a subsequent change 
of the record to show that such disability was incurred in line of duty, 
contrary to the contemporaneous official record and action, on evidence 
merely raising a doubt as to the correctness of the contemporaneous 
action, will not be accepted to authorize payment of pay withheld pur- 
suant to the act of August 29, 1916, 39 Stat. 580. 


Decision by Assistant Comptroller General Ginn, December 29, 1926: 

Lieut. Andrew L. Haas, United States Navy, has requested re- 
view of settlement No. 100928-N, dated March 24, 1926, disallow- 
ing his claim for pay and allowances for the period from February 
22, 1921, to July 27, 1921, while absent from duty on account of 
sickness reported by boards of medical survey to have been due 
to his own misconduct. 

Claimant’s complete medical history has not been submitted, but 
it appears from the report of November 27, 1925, from the Chief 
of the Bureau of Medicine and Surgery that he was admitted to 
the sick list at Shanghai, China, on or about December 15, 1920, 
with a diagnosis of endocarditis, acute, origin in line of duty due 
to exposure while on duty on the U. S. S. Monocacy and trip from 
that ship to Shanghai. A board of medical survey convened De- 
cember 30, 1920, in his case concurred in this diagnosis, and fur- 
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ther stated that he showed signs of multiple neuritis. On January 
2, 1921, the diagnosis was changed to neuritis, multiple intercur- 
rent “probably” due to exposure in making a wet, rainy, cold 
trip in open boats down the Upper Yangtze. He was recommended 
for transfer to the Naval Hospital, Mare Island, Calif., for treat- 
ment and disposition, and commenced the journey via the S. S. 
Venezuela January 29, 1921. Upon admission to such hospital, 
February 22, 1921, he was given the same diagnosis as found Janu- 
ary 2, 1921, except as to origin of disability, which was changed to 
“not in the line of duty, the result of his own misconduct, prob- 
ably the result of his intemperate use of alcohol.” Claimant was 
advised of the entry and the record shows he filed a statement and 
evidence in rebuttal to such finding. On March 26, 1921, he was 
transferred to the Naval Hospital, League Island, Pa., where he 
was admitted April 5, 1921, with the same diagnosis as that given 
at the Naval Hospital, Mare Island, Calif. Another board of medi- 
cal survey was convened April 12, 1921, which diagnosed his dis- 
ability as “neuritis, multiple, origin not in the line of duty, dis- 
ability is the result of his own misconduct.” This diagnosis was 
confirmed by another board of medical survey convened July 13, 
1921. The findings of the second, third, and fourth boards of 
medical survey were recommended for approval by the Bureau of 
Medicine and Surgery July 18, 1921, and were approved by the 
Secretary of the Navy July 22, 1921. He was discharged from the 
hospital to duty July 27, 1921. 

No payments of pay or allowances were made to claimant from 
February 22, 1921, the date it was determined by competent medical 
authority that his disability was not in line of duty, until July 27, 
1921, the date he was discharged from the hospital to duty. The 
claim for such pay and allowances is based ona reconsideration of the 
record requested by claimant September 10, 1923, and the approval 
July 25, 1924, by the Secretary of the Navy, of the recommendation 
of the Chief of the Bureau of Medicine and Surgery that the pre- 
vious holding in this case be set aside and that the origin of the con- 
dition from which claimant suffered be held to have originated in 
the line of duty. 

The record submitted shows as the basis of such reconsideration 
claimant’s letter of September 10, 1923, to the Secretary of the Navy 
as follows: 


1. At the suggestion of the Surgeon General of the Navy, whom I took oe- 
casion to see while on a recent visit to Washington, and personally called his 
attention to the facts in this case, I am forwarding herewith a statement 
from Lieutenant Commander F. Ceres (M. G.), U. S. Navy, as sufficient evidence 
to warrant reconsideration of this case. 

2. The medical hist#ry of the case is in the hands of the department 
and I take this occasion to reiterate to the department that I am not now 
and have never been excessively indulgent in alcoholic beverages. My use in 
China of alcohol, as it is now, was abstemious. 
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3. I also desire to call the department’s attention to the fact that checkage 
of my pay was made between the dates of February 22, 1921, and July 27, 1921, 
and it is requested that refund be authorized. 

4. The department’s action in this case to remedy what I have always 
considered a gross injustice is earnestly requested. 


By indorsement on such letter the Chief, Bureau of Medicine and 
Surgery, stated September 21, 1923, that— 


2. In its former consideration of this case, the Bureau of Medicine and 
Surgery had information obtained from the records on file in this bureau t® the 
effect that the multiple neuritis from which Lieutenant Haas suffered was due 
to exposure during a wet, rainy, cold trip in an open boat down the upper 
Yangtze River and it was the opinion of this bureau that such exposure alone 
could not be considered as capable of producing multiple neuritis. It was 
recognized that this factor might prove an exciting one on the basis of some 
factor recognized as the basic cause of multiple neuritis, as alcohol or other 
poisons or disease or various kinds of infectious diseases. There was, however, 
no history of any basic cause that might have been considered from the stand- 
point of line of duty. 

8. However, in the statement of Lieutenant Commander F. Ceres, (M. C.), 
U. S. Navy herewith, we find a statement of a history of gastrointestinal 
disorder with excessive diarrhea while Lieutenant Haas was in command of a 
ship 1,500 miles up the Yangtze, and the further statement is made that while 
en route to Shanghai, the boat in which he was traveling was upset and he 
became submerged in the cold waters of the river. It was the opinion of Dr. 
Ceres that this sudden exposure was most likely the precipitating cause of 
Lieutenant Haas’ illness and the statement is further made that the question 
of alcohol was gone into fully’ and that this, as a factor in the causation of 
the disease, was eliminated. 

4. In view of the statement as to gastrointestinal disorder with excessive 
diarrhea, it would be reasonable to consider that a form of bacillary dysentery 
might have existed during this period of gastrointestinal disorder. It is 
recognized that bacillary dysentery may be a factor in the production of 
multiple neuritis. Of course, the symptom complex in this case of multiple 
neuritis and cardiac involvement is suggestive of beriberi, but it is not be- 
lieved that beriberi, a disease associated with vitamin deficiency, could be 
considered in one having access to the well-balanced diet of any wardroom 
mess of the Navy. However, such a vitamin deficiency might arise from 
malassimilation as well as from failure to ingest a well-balanced ration. 
Here we have a history of excessive diarrhea along with gastrointestinal dis- 
order and if such a condition were to exist through an extended period it is 
within the range of possibility that the necessary vitamins were lost as the 
result of malassimilation connected with excessive diarrhea. The statement 
in the fourth paragraph of Dr. Ceres letter, that the question of alcohol was 
gone into thoroughly and the board of medical survey was informed that the 
patient had not taken a drink of an alcoholic beverage for two months previous 
to the onset of his illness and that his drinking previous to that was fairly 
abstemious, is a rather strong statement in rebuttal of the later statement 
attributing the disease to alcohol. 


In further support of his recommendation that the contempora- 
neous action in the case be modified, the Chief of the Bureau of 
Medicine and Surgery in indorsement of February 2, 1924, to the 
Judge Advocate General of the Navy, stated: 


2. In view of the contemporaneous medical records and the medical survey 
dated December 30, 1920, in this case, and also the letter (sec#nd endorsement ) 
dated September 4, 1923, by Lieutenant Commander Ceres, Medical Corps (who 
first attended Lieutenant Haas), in which conclusive statements are made 
relative to the origin of the physical disability and considering the circum- 
stances and factors in the history of this case, which introduce the question of 
“reasonable doubt,” th’is Bureau is of the opinion that the origin of the 
disability should be held to be IN THE LINE OF DUTY and not the result of his 
own misconduct. The bureau, therefore, adheres to the recommendation in 
the fifth paragraph of its letter of September 21, 1923, herewith. 





a 





a 
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The act of August 29, 1916, 39 Stat. 580, as amended by the act 
of July 1, 1918, 40 Stat. 717, is as follows: 


Hereafter no officer or enlisted man in the Navy or Marine Corps in active 
service who shall be absent from duty on account of injury, s ckness or 
disease resulting from his own intemperate use of drugs or alcoholic liquors, 
or other misconduct, shall receive pay for the period of such absence, the time 
so absent and the cause thereof to be ascertained under such procedure and 
regulations as may be prescribed by the Secretary of the Navy: * * * 

Naval regulations require that a health record shall be opened for 
each officer, that it shall be placed in the custody of the medical 
officer of the ship or station to which he is attached, and that it shall 
be the duty of the medical officer to keep such record complete, and 
that in the case of an order for an officer to appear before a board 
involving a physical examination the health record shall be for- 
warded to the senior member of such board for its consideration and 
the entry of the findings and recommendations of the board. Chap- 
ter 14, Manual of the Medical Department. Paragraph 2505 of such 
manual provides: 

(2) When the medical officer having the custody of the health record of an 
officer or enlisted man of the Navy or Marine Corps enters on such record 
that any disability for which such officer or enlisted man is admitted to the 
sick list was not received in line of duty or was the result of his own intem- 
perate use of drugs or alcoholic liquors or other misconduct, it shall be the 
duty of such medical officer to inform the patient when such an adverse entry 
is made, provided the condition of the patient does not make such action inad- 
visable. He shall inform the commanding officer at the same time and the 


procedure then shall be as prescribed in paragraph 4. 
. = o - * 7 * 


(4) It shall then be the right of such individual to request the commanding 
officer to have entered on the health record bearing such an adverse entry such 
evidence in rebuttal as he may desire to present. Should such evidence be 
presented, a copy of such entry and evidence shall be forwarded to the Chief 
of the Bureau of Medicine and Surgery for an expression of medical opinion 
and shall then be referred to the Judge Advocate General for decision before 
filing. The Bureau of Medicine and Surgery shall then inform the command- 
ing officer of the decision for entry in the health record. 


These regulations governing the procedure in this case, made pur- 
suant to law and having the force and effect of law, are to the effect 
that it shall “then” be the right of the officer to present evidence in 
rebuttal as he may desire to present. That is, after the adverse entry 
has been entered on his health record and he has been advised of such 
entry, and prior to its being sent to the Bureau of Medicine and 
Surgery for an expression of medical opinion. The entire record, 
including the evidence in rebuttal, is then for consideration and final 
determination by the Secretary of the Navy. 

The record shows that claimant was advised of the first opinion, 
that his disability was not in line of duty and was the result of his 
own misconduct, and that he submitted in rebuttal such evidence as 
he desired. This record was presumably transmitted to the Bureau 
of Medicine and Surgery, but action thereon appears not to have 
been taken until claimant was transferred to another hospital where 
another board of medical survey was convened to examine into his 
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case, this board also reported the origin of claimant’s disability as 
“not in the line of duty,” and this report was concurred in by still 
another board of medical survey which was convened apparently 
through the efforts of the claimant. It would appear that each of 
these boards had before it the previous medical history showing 
all prior illness and treatment therefor as was required by regula- 
tions. All of these reports and the rebuttal evidence submitted by 
claimant were before the Bureau of Medicine and Surgery when the 
findings of three boards that the origin of claimant’s disability was 
not in line of duty was recommended for approval by such bureau 
and approved by the Secretary of the Navy. Notwithstanding the 
findings and decision made on this record concurrently with the dis- 
ability, the administrative record is changed two years and two 
months thereafter on the assumption that “a form of bacillary 
dysentery might have existed during” a period of gastrointestinal 
disorder prior to claimant’s illness, that bacillary dysentery as well 
as alcohol is recognized as a factor in the production of multiple 
neuritis, and therefore this now asserted assumption introduces the 
question of “reasonable doubt.” There is an entire absence of “ di- 
rect, positive, and conclusive evidence that there was error or mistake 
of fact or fraud in making said record.” 

The fact that the action of an administrative predecessor is for 
reopening requires at least a clear showing of facts not available 
for presentation and consideration by the former administrative 
officer. Differences of opinion do not authorize reopenings. The 
time of claimant’s absence from duty and the causes thereof having 
been ascertained contemporaneously with such absence under the 
procedure and regulations established by the Secretary of the Navy 
and that finding approved by the then Secretary of the Navy; such 
contemporaneous action by the then Secretary of the Navy must con- 
trol in the settlement of accounts unless the contemporaneous adminis- 
trative action is shown by conclusive evidence to have been based 
on mistake of fact or of fraud. The present administrative action 
is not shown to have been based on such grounds. See A-6481, 
July 28, 1925. 

The present administrative action presents nothing as a basis 
for action by this office to allow a claim heretofore disallowed and 
upon review the settlement is sustained. 


(A-16252) 
ALASKA FUND—EXPENDITURES FOR PUBLIC SCHOOLS 


That portion of the “ Alaska fund” set aside for the establishment and main- 
tenance of schools in Alaska is for expenditure upon the warrant and 
voucher of the Governor of Alaska and the amount of said fund which 
may be expended in any one year is not necessarily limited to the amount 
of the estimates made in advance by the Secretary of the Interior or the 
Directer of the Bureau of the Buuget, 
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Comptroller General McCarl to the Secretary of the Interior, December 30, 

1926: 

There has been received your communication of November 6, 1926, 
transmitting a letter addressed you on October 23, 1926, by the 
Governor of Alaska relative to the allotment from the “ Alaska 
fund ” for the establishment and maintenance of public schools in 
Alaska, and in which you request decision of the question raised by 
the governor as to whether or not expenditures from said fund are 
limited to the amounts allotted by the Interior Department for said 
purpose. The creation of the Alaska fund and the disposition of 
same is provided for in the act of January 27, 1905, 33 Stat. 616, 
as amended by the acts of May 14, 1906, 34 Stat. 192, February 6, 
1909, 35 Stat. 601, March 3, 1913, 37 Stat. 728 and February 4, 1917, 
39 Stat. 903, reading in part as follows: 


* * * All moneys derived from and collected for occupation or trade 
licenses, outside of the incorporated towns in the Territory of Alaska, shall 
be deposited in the Treasury Department of the United States, there to remain 
as a separate and distinct fund, to be known as the Alaska fund, and to be 
wholly devoted to the purposes hereinafter stated in the Territory of Alaska. 
Twenty-five per centum of said fund, or so much thereof as may be necessary, 
shall he devoted to the establishment and maintenance of public schools in 
said Territory; * * * 


The establishment and maintenance of schools in Alaska is pro- 
vided for in sections 3, 4, 5, 6, and 7 of the same act, 33 Stat. 617 to 
619, section 5 thereof providing that: 


* * * The governor shall assign and set apart to each school district 
established and organized under the provisions of this section a sum, not less 
than three hundred dollars nor more than one thousand dollars, in proportion 
to the number of pupils in the district, for the construction and equipment of 
a schoolhouse, which sum shall be paid by the Secretary of the Treasury to 
the treasurer of the school district upon the order and voucher of the gov- 
ernor out of that portion of the said Alaska fund set apart for the establish- 
ment and maintenance of public schools. The residue of said portion of said 
fund, or so much thereof as may be necessary, shall by the governor be appor- 
tioned among the several school districts established under the provisions of 
this section in amounts sufficient for each district to pay the wages of a teacher, 
together with the expense of fuel and light, for five months’ school in each 
year. And the amounts so apportioned to each school district shall be paid to 
the treasurer of the district by the Secretary of the Treasury upon the order 
and voucher of the governor out of the said portion of said fund. 


Section 7 stipulates that the schools specified and provided for in 
said act shall be devoted to the education of white children and 
children of mixed blood who lead a civilized life and that the educa- 
tion of Eskimos and Indians shall remain under the direction and 
control of the Secretary of the Interior, and schools for and among 
the Indians and Eskimos shall be provided for by annual appro- 
priations. 

It appears that for the years 1919 to 1925, inclusive, the expendi- 
tures from the Alaska fund for schools has ranged from $73,312.51 
in 1920, or 22 per cent of the total cost, to $18,212.69 in 1925, or 4 

66344° —27——29 
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per cent of the total cost, the wide variation being due to the fact 
that the moneys appropriated by the Territorial legislature are first 
applied to the expenses incurred in establishing and maintaining 
schools, and the Alaska fund used only to cover the difference be- 
tween the actual expenses and the amount derived from the Terri- 
torial appropriations. It further appears that as a result of this 
procedure there remained to the credit of the public schools’ Alaska 
fund in the Treasury on June 30, 1925, an unexpended balance of 
$42.695.67 and on June 30, 1926, there remained an unexpended bal- 
ance to the credit of said fund of $70,784.11. The Interior Depart- 
ment estimated that the sum of $25,000 would be necessary for ex- 
penditure for schools from this fund in the fiscal year 1927 and has 
estimated that the same amount will be required for the fiscal year 
1928, and in a message to the Governor of Alaska, expressed the 
opinion that the Bureau of the Budget would cut the amount to be 
expended immediately. 

The Governor of Alaska protests such action and states that not 
only is the estimate of $25,000 for the fiscal year 1927 inadequate, 
$35,000 of the Alaska fund having already been obligated with the 
prospect that $10,000 to $15,000 additional will be required before 
the close of the school year, but that the needs will probably be 
greater in 1928. The question is, therefore, whether or not the limi- 
tation placed by the Interior Department on expenditures for schools 
from the Alaska fund is authorized. 

The fact that the Congress specifically stipulated that the schools 
for Indians and Eskimos should remain under the control of the 
Secretary of the Interior and that annual appropriations should 
be made therefor, together with the provisions of section 5, supra, 
that the amounts apportioned by the governor to each school dis- 
trict should be paid by the Secretary of the Treasury upon the 
order and voucher of the governor, impels the conclusion that the 
question as to the amount authorized to be expended from the 
“Alaska fund ” for the establishment and maintenance of the schools 
here under consideration is not necessarily limited to the amount 
of the estimates made in advance by the Secretary of the Interior 
or the Director of the Bureau of the Budget. However, the full 
25 per cent is not authorized to be expended for such purposes 
unless said amount is necessary to establish and maintain said 
schools to the extend and subject to the limitations prescribed in 
the said act of January 27, 1905. If in any year the amount neces- 
sary to so establish and maintain said schools is less than 25 per 
cent of the amount derived from the sources from which the “Alaska 
fund” is obtained, the difference between the amount so necessary 
and the 25 per cent is »ppropriated for maintenance of wagon 
roads, bridges, and trails in Alaska and may not be used or accu- 
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mulated for any other purpose. The fact that by the use of Terri- 
torial funds the schools are established on a more extensive scale 
or are maintained for a longer period during the year than as 
provided for in the act of 1905 does not preclude the use of the 
entire 25 per cent of the amount accruing to the “Alaska fund” 
for said year if said 25 per cent is in fact necessary to establish 
and maintain the schools to the extent and subject to the limitations 
prescribed in the said act. ! 
The question submitted is answered accordingly. 


(A-14891) 


PURCHASE OF SENATE HEARINGS—UNITED STATES TARIFF 
COMMISSION 


The cost of additional copies procured by the United States Tariff Commission 
of the daily transcript of testimony taken before a Senate committee in- 
vestigating the commission is not a proper charge against the appropriation 
under the Tariff Commission. 


Decision by Comptroller General McCarl, December 31, 1926: 


The firm of Day, Fenstermacher & MacPherson has filed claim, 
through the United States Tariff Commission, for $1,899.75 for two 
copies of the daily transcript of testimony covering the period from 
March 23, 1926, to July 1, 1926, before the select committee of the 
Senate investigating the Tariff Commission under authority of Senate 
Resolution 162 of March 11, 1926. 

It appears the copies were furnished on an order of the Tariff 
Commission dated March 25, 1926, based upon written acceptance 
on that date of verbal offer of the claimants. 

In decision of July 3, 1926, advising the disbursing officer of the 
Tariff Commission that he was not authorized to pay the claim under 
the appropriation “United States Tariff Commission, 1926,” act 
of March 3, 1925, 43 Stat. 1208, it was stated: 

It is not understood whether the copies of hearings furnished by the firm 
thus claiming were the transcribed stenographic reports originally made at 
the instance of the Commission, or represent the purchase of copies of reports 
originally made under direction of the Senate Committee. In either event, 
however, it would appear to be clear that the hearings by the Senate Com- 
mittee related to the purposes of that Committee alone, and therefore the fur- 
nishing of copies of those hearing would appear not to have been necessary 
in furtherance of any purpose for which the Tariff Commission was created. 
That is to say, it is not apparent that the Commission was obliged to have this 
report of hearings concerning itself in order to perform its authorized duties. 


Therefore the appropriation in question is not available to pay the expense 
of furnishing the Commission with copies of said hearings. 


Additional evidence with the record disclosures that the copies 
of the hearings furnished represent the purchase of copies of reports 
originally made under direction of the Senate committee, 
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With reference to the matter the Tariff Commission by letter dated 
December 6, 1926, submits the following: 


The Tariff Commission felt that, in order that its members might promptly 
and intelligently assist the Senate committee in its investigation, it was neces- 
sary that the commission have daily copies of the record of the committee's 
hearing. The commission at first ordered copies for each of its members, but 
reduced that number when it was ascertained that the cost thereof would be 
very large. The transcript was not otherwise available. 

It became .apparent from the beginning that if the members of the commis- 
sion when called upon to testify would have to rely upon memory and notes 
made by themselves of the preceding sessions, the work of both the committee 
aud the commission would be greatly hampered, increased, and delayed. 

During certain of the sessions of the committee, members of the commission 
were engaged in public hearings at the commission's hearing room. Their 


only information of the committee proceedings was through the transcript of 
the records. 


The commission found that this assistance was necessary; that it was strictly 
consistent with the official business of the commission to respond helpfully, in- 
telligently, and promptly to the request of the Senate through its select com- 
mittee. The commission was not aware of objection to such a course. 


Senate Resolution 162 authorized and directed the investigation of 
the United States Tariff Commission by a select committee of the 
Senate. The hearing, therefore, was an activity or function of the 
Senate, not of the Tariff Commission. The question whether copies 
of the report of the hearings had should have been furnished to 
members of the Tariff Commission to facilitate or further the pur- 
poses of the hearing was one for the consideration and determination 
of the Senate committee. If the additional copies of the hearing had 
been considered essential by the committee, the cost thereof might 
have been a proper charge against the appropriation available for 
the purposes of the hearing, but not against the appropriation pro- 
vided for the activities of, and under the administrative control of 
the Tariff Commission. That is to say, where a congressional com- 
mittee is authorized and directed to investigate an administrative 
office, the expense of the hearing, including the employment of 
stenographic reporters and the furnishing of necessary copies of the 
transcript of testimony, is exclusively a matter for the consideration 
of the committee and, therefore, is a charge against the appropria- 
tion, if any, available for the committee’s expenses, and does not 
directly involve any administrative appropriation under the office 
which is being investigated, in the absence of an express statutory 
provision to that effect. No such express provision appears in the 
present case. Therefore, the Tariff Commission exceeded its au- 
thority in attempting to obligate the Government for the copies in 
question. 

The claim must be and is disallowed. 


(A-15733) 
CONTRACTS—STENOGRAPHIC REPORTING—ADVERTISING 


Stenographic reporting services engaged for the furnishing of a completed prod- 
uct—the transcript of testimony, etc.—as distinguished from the hire of 
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stenographic services to be performed by a particular person selected by a 
proper officer of the Government with reference to ability and qualifica- 
tions, where authorized by statute to be procured by contract, must be 
obtained through competitive bids solicited pursuant to the requirements of 
section 3709, Revised Statutes, the contract to be awarded to the lowest 
qualified bidder, having due regard to the facilities, reliability and reputa- 
tion of the respective bidders. 


Comptroller General McCarl to the Chairman, Board of Tax Appeals, Decem- 
ber 31, 1926: 


There has been received your letter of December 28, 1926, referring 
to decision of this office dated October 28, 1926, 6 Comp. Gen. 295, 
relative to contracting for stenographic reporting service as provided 
in the act of April 22, 1926, 44 Stat. 307, and requesting decision 
whether such services are personal services or whether the provisions 
of section 3709, Revised Statutes, are applicable to contracts therefor. 

The provisions of section 3709, Revised Statutes, are as follows: 


All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by ad- 
vertising a sufficient time previously for proposals respecting the same, when 
the public exigencies do not require the immediate delivery of the articles, or 
performance of the service. When immediate delivery or performance is re- 
quired by the public exigency, the articles or service required may be procured 
by open purchase or contract, at the places and in the manner in which such 
articles are usualy bought and sold, or such services engaged, between. in- 
dividuals. 


The “ personal services” excepted from the requirements of said 
section 3709 evidently were intended to mean the services of the 
particular person with whom the contract or agreement is made and 
with reference to which the ability and qualifications of the person 
are the principal matters for consideration in determining to whom 
the contract shall be awarded or the appointment issued. Undoubt- 
edly the stenographic reporting services here involved could be per- 
formed by individuals selected for their ability and qualifications and 
engaged by contract or formal appointment as personal services, but 
what is here proposed, and for which statutory authority has been 
obtained by your board, is the contracting with a firm not for the 
personal services of individuals selected by the Government on the 
basis of their ability and qualifications but for the furnishing of a 
completed product—the transcript of testimony, etc. Therefore 
there would appear to be no reason why the requirements of section 
3709 should not be complied with. Even if said section were not 
directly applicable, the interests of the Government would require 
that there be competition in the matter of securing such services. 

Performance of a contract is generally sought to be assured by 
bond against default, but there may be conditions even in a con- 
tractual matter where the competency and ability of a bidder to 
perform require a showing by bidders in such respect, and when 
mvolved for consideration the request for bids should so state. Par- 
ticularly is this so where, as in the instant subject matter of reporting 
service, the assurance must appear beforehand that hearings will be 
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properly reported, as it is obvious that defects or default in report- 
ing a hearing, developing only afterwards, could not be fully com- 
pensated for by monetary damages or properly protected against by 
means of a performance bond. Therefore the facilities (class of 
personnel, etc.), reliability, reputation, etc., of those submitting bids 
for the work are proper matters for consideration in the awarding 
of the contract, but the rejection of a lower bid would not be author- 
ized in the absence of a showing of facts such as reasonably would 
justify a conclusion that those submitting such bid could or would 
not render satisfactory services. A mere preference for a particular 
person or firm would not be sufficient reason for rejecting a lower bid 
of another person or firm without making an honest effort to ascer- 
tain whether the person or firm submitting the lower bid could not 
be relied upon to render satisfactory services. 

The decision in 6 Comp. Gen. 295 will be applied in accordance 
herewith. 





(A-16687) 
LICENSES—DISTRICT OF COLUMBIA “ DRIVERS’ PERMITS” 


The appropriation for public printing and binding, Government Printing Office, 
1927, is not available for the payment of fees charged by municipalities for 
license to drive Government-owned vehicles operated by the Government 
Printing Office in said municipalities, even when the fees are properly im- 
posed, for the reason that the matter of securing a driver’s permit is per- 
sonal to the employee as an incident to qualifying for the position for which 
employed, and any fee which may be required for such permit is a personal 
charge to be borne by the employee. 


Comptroller General McCarl to the Public Printer, December 31, 1926: 

I have your letter of December 10, 1926, as follows: 

In view of a decision recently reported to have been given by Commissioners 
of the District of Columbia, to the effect that drivers of Federal and District 
of Columbia automobiles shall hereafter pay $3.00 for their “ drivers’ permits,” 
I have to request an advance ruling on the following question : 

In order to provide drivers’ permits to employees in the Government Print- 
ing Office who are regularly assigned by the Public Printer to operate Govern- 
ment-owned motor vehicles in the discharge of official duty, may an expendi- 


ture for such permits be properly made from the appropriation for public print- 
ing and binding, Government Printing Office, 1927? 


This office has not been officially advised of the decision of the 
Commissioners of the District of Columbia referred to by you re- 
quiring drivers of Federal and District of Columbia automobiles 
to pay $3 for their drivers’ permits, but in that connection your at- 
tention is invited to decision of the Supreme Court of the United 
States in the case of Johnson v. State of Maryland, 254 U. S. 51, 
in which it was held that the law of a State penalizing those who 
operated motor trucks on highways without having obtained licenses 
based on examination of competency and payment of a fee can not 
constitutionally apply to an employee of the Post Office Depart- 
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ment while engaged in driving a Government motor truck over a 
post road in the performance of his official duty. 

Regardless, however, of the legal effect of any decision which may 
have been rendered by the Commissioners of the District of Colum- 
bia relative to the matter with respect to drivers of Federal motor 
vehicles, the matter of securing a driver’s permit and the paying 
the fee therefor, if necessary, is personal to the employee as an inci- 
dent to qualifying for the position for which engaged by your office. 
Therefore, the payment of such fee is not one properly chargeable 
to public funds under the appropriation suggested by you as made by 
the act of May 13, 1926, 44 Stat. 550. See 3 Comp. Gen. 663. 

Your question is answered accordingly. 


(A-13832), (A-13833), (A-14881), (A-15130) 
PRIVATE PROPERTY—LOST IN THE MILITARY SERVICE 


The term “ officers’ as used in the act of March 4, 1921, 41 Stat. 1436, includes 
a warrant officer of the Army. 

Where the evidence shows that persons in the military service of the United 
States, as included in the terms of the act of March 4, 1921, 41 Stat. 1436, 
were giving attention to the saving of Government property or human life 
at the time their personal effects were destroyed by fire, reimbursement 
is authorized for those items of their personal property as the Secretary 
of War shall decide or declare to be reasonable, useful, necessary, and 
proper to have in their possession under the circumstances required by the 
service. 

Pursuant to decision of the Secretary: of War of December 10, 1926, items of 
wearing apparel and other personal property appertaining solely to the 
wife or other dependents of Army personnel lost, damaged, or destroyed in 
the military service are excluded from reimbursement under the act of 
March 4, 1921, 41 Stat. 1436. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

January 3, 1927: : 

I have your letters of March 31, June 18, and July: 12, 1926, trans- 
mitting four vouchers for reimbursement for private property lost 
in the military service, constituting the claims of Warrant Officer 
Roy Norris, United States Army, for $1,948.64, Technical Sergeant 
Thomas Hennessey, A. B., U. S. D. B.,-United States Army, for 
$1,630.07, Sergeant Harry A. Steckler, A. B., U. S. D. B., United 
States Army, for $791.10, and Corporal Frank Williams, D. E. M. L., 
United States Army, for $206.68, and requesting decision whether 
the circumstances of the losses bring the cases within the act of 
March 4, 1921, 41 Stat. 1436. 

Section 1 of the act of March 4, 1921, provides: 

“Section 1. That private property belonging to officers, enlisted men, and 
members of the Nurse Corps (female) of the Army, including all prescribed 
articles of equipment and clothing which they are required by law or regula- 


tion to own and use in the performance of their duties, and horses and equip- 
ment required by law or regulations to be provided by mounted officers, which 
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since the 5th day of April, 1917, has been or shall hereafter be lost, damaged, 
or destroyed in the military service, shall be replaced, or the damage thereto, 
or its value recouped to the owner as hereinafter provided, when such loss, 
damage or destruction has occurred or shall hereafter occur without fault 
or negligence on the part of the owner in any of the following circumstances: 

“First. When such private property so lost, damaged, or destroyed was 
shipped on board an unseaworthy vessel by order of an officer authorized to 
give such order or direct such shipment. 

“ Second. When it appears that such private property was so lost, damaged, 
or destroyed in consequence of its owner having given his attention to the 
saving of human life or property belong’ng to the United States which was in 
danger at the same time and under similar circumstances, or while, at the 
time of such loss, damage. or destruction, the claimant was engaged in author- 
ized military duties in vonnection therewith. 

“Third. When during travel under orders such private property, including 
the regulating allowance of baggage, transferred by a commmon carrier, or 
otherwise transported by the proper agent or agency of the United States 
Government, is lost, damaged, or destroyed; but replacement, recoupment, or 
commutation in these circumstances, where the property was or shall be 
transported by a common carrier, shall be limited to the extent of such loss, 
damage, or destruction over and above the amount recoverable from said 
carrier. 

“ Fourth. When such private property is destroyed or captured by the enemy, 
or is destroyed to prevent its falling into the hands of the enemy, or is aban- 
doned on account of lack of transportation or by reason of military emergency 
requiring its abandonment, or is otherwise lost in the field during compaign.” 


A board of officers convened under Finance Office memorandum 
No. 7, dated May 21, 1924, reported February 8, 1926, the circum- 
stances of the loss of Warrant Officer Norris’s property, as follows: 

That about 4.00 p. m. on June 17, 1925, a fire of unknown origin occurred 
at Fort Sill, Okla. That Warrant Officer Norris was in his quarters A-1, 10, 
when he saw that a fire had occurred in bu.lding C-1. He immediately left 
his home, preceeded to the fire and assisted in saving the Government property 
and preventing the spread of the flames. While he was performing such 


duties, building A-1 caught fire and claimant was unable to save any of his 
personal property. . 


The loss of the private property of Technical Sergeant Hennessey 
and Sergeant Steckler occurred at the same place and in the same 
fire, under virtually the same circumstances. The evidence oppear- 
ing in these cases shows that about 1.30 p. m. July 12, 1925, a fire of 
unknown origin occurred at the Atlantic branch, United States dis- 
ciplinary barracks, Governors Island, N. Y. Sergeant Hennessey 
occupied quarters No. 3 and Sergeant Steckler with his family 
quarters No. 4, in building No. 79. Both men were in their quarters 
and after the sounding of the fire alarm they met in the hall outside 
quarters No. 5 where the fire originated. They tried to open the 
door but it was locked. By their combined efforts they broke open 
the door in an endeavor to remove any person who might have 
been in the room and had been overcome by the smoke and to ex- 
tinguish the flames.. However, no one was found in the quarters, 
and as the fire had gained such headway that it spread to the rest 
of the building, the men were forced to leave and assisted in remov- 
ing Government property from the post laundry which was also in 
danger. The property of these men was destroyed while they were 
engaged in the manner indicated. 
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The p-operty of Corporal Williams was destroyed in a fire which 
occurred at Fort Hamilton, N. Y., about 1.30 a. m., February 1, 1925, 
starting in building No. 133, which was occupied as sleeping quarters 
for men on duty at the station. The evidence shows that he was 
during that time actively engaged in fighting the fire and the saving 
of Government property. 

The Army personnel here involved consists of a warrant officer 
and three noncommissioned officers. The act has application to 
“ officers, enlisted men, and members of the Nurse Corps (female) 
of the Army.” While the term “ officers ” does not in all cases include 
warrant officers, the term as used in the present act was evidently 
intended to include both warrant officers and commissioned officers; 
accordingly the warrant officer is considered as included in the act. 
The noncommissioned officers are enlisted men and are within the 
terms of the act. 

In each of these four cases it would appear that the loss of their 
personal property occurred under the second set of circumstances 
described in section 1 of the above-cited act, and that reimbursement 
is authorized thereunder for such personal property as the Secretary 
of War shall decide or declare to be reasonable, useful, necessary, 
and proper to have in their possession while in quarters. 

In an examination of the list of articles for which reimbursement 
is claimed it is noted that there is listed wearing apparel and other 
property appertaining solely to the wife or other dependents of the 
claimants. In this connection reference is made to the decision of 
the Secretary of War of December 10, 1926 (File G—4/20138), to 
exclude reimbursement for the class of items indicated. 

You are advised that before payment of the vouchers all items 
of wearing apparel and other property appertaining solely to the 
wife or other dependents of such men should be eliminated, such 
items not being within the terms of the act. If, then, otherwise 
correct, payment thereon is authorized. 


(A-16647) 


COMPENSATION, DOUBLE—TWO POSITIONS UNDER SAME 
DEPARTMENT 


An employee may not be paid the salary of two separate and distinct positions 
in the same department or establishment even though the combined salaries 
thereof do not exceed the rate of $2,000 per annum. 


Comptroller General McCarl to Sidney E. Smith, disbursing clerk, War De- 
partment, January 4, 1927: 
I have your letter dated December 10, 1926, submitting a voucher 
in favor of L. L. Davis, amounting to $60, for services rendered as 
caretaker of the Fort Marion National Monument at St. Augustine, 
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Fla., during the month of November, 1926, and my decision is 
requested whether you are authorized to make payment thereon in 
view of the fact that the said caretaker is also paid compensation 
covering the same period as superintendent of the St. Augustine, 
Fla., National Cemetery, reference being made to a decision of this 
office dated October 28, 1926, A-15186. 

This employee holds two positions under the Government for each 
of which it is proposed to pay separate compensation ; one out of the 
appropriation “ National cemeteries,” and the other out of the appro- 
priation “ National monuments,” both under the administration of 
the Quartermaster Corps, War Department. 

Section 1764, Revised Statutes, provides: 


No allowance or compensation shall be made to any officer or clerk, by 
reason of the discharge of duties which belong to any other officer or clerk 
in the same or any other Department; and no allowance or compensation shall 
be made for any extra services whatever, which any officer or clerk may be 
required to perform, unless expressly authorized by law. 


Section 1765, Revised Statutes, provides: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for the 
disbursement of public money, or for any other service or duty whatever 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 


Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended by 
the act of August 29, 1916, 39 Stat. 582, provides: 


That unless otherwise specifically authorized by law no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, but this shall not apply to retired officers or enlisted 
men of the Army, Navy, Marine Corps, or Coast Guard, or to officers and 
enlisted men of the Organized Militia and Naval Militia in the several States, 
Territories, and the District of Columbia: * * *. 


The Budget discloses that superintendents of national cemeteries 
are graded in four classes, with salaries allocated as follows: 

Class 1, $1,260; class 2, $1,200; class 3, $1,140; class 4, $1,080. 

This classification evidently has been effected in accordance with 
the act of December 6, 1924, 43 Stat. 704, providing: 


That to enable the heads of the several departments and independent estab- 
lishments to adjust the compensation of civilian employees in certain field 
services to correspond, so far as may be practicable, to the rates established 
by the Classification Act of 1923, for positions in the departmental services in 
the District of Columbia the following sums are appropriated, out of any money 
in the Treasury not otherwise appropriated, for the service of the fiscal year 
ending June 30, 1925, namely: 

* * * > * * o 


Cemeterial Activities, Quartermaster Corps: For National Cemeteries * * *; 
for pay of superintendents, $19,305; * * * 


It is evident from the foregoing showing that these superintendents 
now receive compensation that is fixed by law, or regulations at 
least. It is not disclosed in the submission what salary Davis 
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receives as superintendent of the cemetery, or whether the entire 
amount of said salary, including the value of quarters and fuel 
furnished in kind, exceeds the rate of $1,280 per annum, so that the 
combined salaries would exceed the rate of $2,000 per annum and 
payment thereof be prohibited under the provision in the act of 
1916, supra. But be that as it may, both these positions are under 
the jurisdiction of the Quartermaster Corps, War Department, and 
the fact that it is proposed to permit one person to hold both posi- 
tions evidences they are compatible; therefore it may be assumed 
that the head of the department could direct the performance of the 
additional duties in connection with those of superintendent. This 
brings the case squarely within the decision cited October 28, 1926, 
A-15186, in which it was held, citing 24 Comp. Dec. 350, that the 
righé to so employ and pay persons thus employed in the same 
department for extra work, even under a separate appointment, was 
not authorized. Payment to the superintendent of any additional 
compensation for performing the duties of caretaker would be in 
contravention of section 1764, supra. 

One of the points made in the attached argument of Col. F. H. 
Pope is the saving obtained by consolidation of the duties, but it is 
not apparent why if such duties can be thus consolidated, advantage 
is only taken of but part of the economy. The question whether 
the addition of the duties of caretaker of the monument to the posi- 
tion of superintendent of the cemetery would justify a reallocation 
of the position and, hence, an increase in the salary thereof is not 
for consideration by this office. 

Upon the facts as understood, I have to advise that payment on 
the voucher as submitted is not authorized. 


(A-16703) 


PURCHASES—REAL ESTATE—RIGHT OF WAY 


Where the water supply of a ranger station situated on Government land must 
necessarily be procured from a spring on adjoining private property, the 
purchase, in fee, of a strip of land leading to and surrounding such spring, 
or the purchase of a right of way over the land, including the right to 
appropriate and use the waters of the spring, is authorized under section 
5 of the act of March 3, 1925, 43 Stat. 1133, if considered necessary to 
render the site suitable for such station. 


Comptroller-General McCarl to the Secretary of Agriculture, January 4, 1927: 


There has been received your letter of December 14, 1926, as 
follows: 


I should be glad to have your decision as to the permissibility of purchasing 
a way over private land in connection with the utilization of water from a 
spring also located on private land, the water being required for administra- 
tive purposes at a Government ranger station. The circumstances are as 
follows: 

The present and only available source of water supply for the Mountain 
Ranch Ranger Station in T. 22 S., R. 3 E., S. L. M. Utah, is a spring located 
on private land in the SW. 14 of section 10, same township and range, and 
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owned by a forest supervisor in the employ of the Forest Service. While the 
supervisor has always permitted the use of water from the springs for the needs 
of the ranger station, he is now endeavoring to sell the quarter section to a 
prospective purchaser whose willingness to permit continued use of the spring 
is very doubtful. The supervisor is delaying the transaction temporarily to 
afford the Government an opportunity to arrange for the continued enjoy- 
ment of the use of the spring which would involve acquiring a right to use 
a strip of land 4 feet wide and 5.48 chains long and a circular tract 10 feet 
in diameter surrounding and including the spring, which arrangement would 
provide a continued water supply for the station. 

Sec. 5 of the act of March 3, 1925, 43 Stat. 1133, reads as follows: 

“That where no suitable Government land is available for national forest 
headquarters or ranger stations, the Secretary of Agriculture is hereby au- 
thorized to purchase such lands out of any funds appropriated for building 
improvements on the national forests, but not more than $2,500 shall be so 
expended in any one year.” 

Since an available water supply is an indispensable part of a ranger station 
site, it is submitted that where no such supply exists or cam be economically 
developed on an otherwise suitable site, purchase of adjoining land containing 
a water supply in order to complete the suitability of the tract for ranger 
station purposes is apparently authorized by the above-quoted section. To 
state the question differently it would appear that the authority in law to 
purchase an entire site suitable for a ranger station may be exercised in pro- 
curing a portion of a site needed for such purpose in those cases where the 
Government possesses land suitable for the remainder of the site. There is, 
of course, no question as to authority to purchase under the above-quoted law 
a ten or forty acre tract containing the spring but this would involve a greater 
expense than seems warranted both for the land purchase and for removal 
of existing buildings to the site so acquired. The act provides for situations 
“where no suitable Government land is available.”. In the case under con- 
sideration there is Government land available suitable for the purpose in large 
degree and which could be made entirely suitable by the purchase of a small 
additional parcel of land. However, the department is not entirely clear as 
to whether the act permits the purchase of land as a complement essential 
to complete suitability of the site now in possession of the Government. 

For further consideration in the event title to the land can not be acquired 
(it being possible that acquisition by the Government of ownership of the 
four-foot strip might interfere with the sale of the quarter section) I wish 
to present the question of legality of purchasing a right of way over it from 
the present owner, the purchase to be made from the same appropriation as 
in the first-mentioned proposal. The applicable portion of the appropriation 
act reads: 

“For the construction and maintenance of roads, trails, bridges, fire lanes, 
telephone lines, cabins, fences, and other improvements necessary for the 
proper and economical administration, protection, and development of the 
national forests, $426,900: Provided, That where, in the opinion of the Secre- 
tary of Agriculture, direct purchase will be more economical than construction, 
telephone lines, cabins, fences, and other improvements may be purchased.” 

It would appear that the purchase of a right of way under the circumstances 
existing in this case is authorized by 7 C. D. 371, deciding in a somewhat 
analogous case that the purchase of a necessary right of way to and from 
a light station is clearly within the meaning of the term “ improvements.” 

I should appreciate your decision as to whether either or both of the pro- 
posed arrangements may be entered into under existing law for the accom- 
plishment of the purpose herein defined. 


Section 3736, Revised Statutes, prohibits the purchase of land 
except under a law authorizing said purchase. In view of the 
authority in the act of March 3, 1925, 43 Stat. 1133, for the purchase 
of land for national forest headquarters or for ranger stations, if 
the purchase of the strip of land leading to and surrounding the 
spring is necessary to render the present site of the ranger station on 
adjoining Government-owned land suitable for such a station, its 
purchase would appear to be authorized under said act. 
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Should it not be possible to purchase the fee title to the strip in 
question the purchase of a right of way over the land to the spring, 
provided the agreement also includes a specific grant or authority 
to use and appropriate the waters of the spring, would appear to 
serve the same purpose, and the purchase of such a right of way 
would be authorized either as a purchase of an interest in land under 
the act of March 3, 1925, supra, or as the purchase of an improve- 
ment for the use of and in connection with the ranger station site 
as provided for in the appropriation act quoted in your letter. 7 
Comp. Dec. 371. 

Answering your question specifically, you are advised that the 
purchase of the strip of land in fee, or the purchase of a right of 
way, including a right to appropriate the water in the spring, is 
authorized under the conditions presented in your submission. 


(A-16573) 
PERSONAL SERVICES—STENOGRAPHIC REPORTING—CONTINGENT 
APPROPRIATIONS 


The informal employment by the Steamboat Inspection Service of a stenog- 
rapher on a per diem and page basis to report and transcribe testimony 
taken in connection with the investigation of a steamboat collision is not 
authorized, as such service is for performance by regular or temporary 
employees under proper supervision. 

The authority for obligating a contingent fund appropriated to a department 
or bureau, required by section 3683 of the Revised Statutes to be given 
in writing, must be given in advance of the procurement of the supplies 
or services. Such authority given after the procurement of the supplies 
or services does not satisfy the requirements of said section. 


Decision by Assistant Comptroller General Ginn, January 6, 1927: 

Review has been requested of the settlement of November 2, 1926, 
disallowing the claim of Flossie R. Blair for $60.62 as payment for 
services as a reporter in reporting and transcribing testimony in 
connection with the investigation by the Steamboat Inspection 
Service of the collision between the steamship 7ampa and motor 
boat Solitaire. 

The voucher itemizes the services for which payment is claimed 
as follows: 

To per diem in matter of investigation of collision by the 8S. S. Tampa 

and M/V Solitaire 
Original transcript of testimony of witnesses taken at above hearing— 

221% pages, at 50 cents a page 
Seven carbon copies of same+-1574% pages, at 25 cents a page 

Total 

It is a general rule that in the absence of a contract specifically 
so providing, a stenographic reporter employed by the Government 
can not be paid both per diem compensation and page rates for the 
same services. AD 7609 of April 30, 1923, to the Attorney General. 
Furthermore, the total of $60.62 for taking and transcribing only 
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2214 pages of testimony, including 7 carbons, appears to be a 
rate far in excess of the reasonable value of such services. Where 
no contract or agreement was entered into im advance, the payment, 


even if otherwise proper, could only be allowed on a quantum 
meruit basis. 


The following explanation as to the necessity for the hire in this 
case was submitted by the local inspectors at Tampa, Fla.: 


We are enclosing herewith request for authority and voucher for payment 
of bill in favor of Flossie R. Blair, incurred in connection with investigation 
of collision between steamship Tampa and the motor vessel Solitaire. 

This was a serious collision and occurred when our clerk was out of the city 
on annual leave. Damages to motor vessel Solitaire were of such nature that 
they could be repaired temporarily, so vessel could proceed to dry dock. Texas 
Company were anxious to move vessel, and we deemed it of best interests to 
the Government to secure a court reporter to take testimony of the officers 
and crew of the Solitaire, before leaving for Mobile to dry dock. 

By taking the testimony promptly, we were able to interrogate all the members 
of the crew and the officers of the Solitaire, who had knowledge of the accident. 

In compliance with your letter of May 24, 1926, we instructed the reporter 
taking this testimony to make as many carbon copies as possible at one time. 
We have already given out two copies of this testimony. 


(Signed ) JoHn R. Brat. 
JoHN W. SULLIVAN. 


The Supervising Inspector General, in a letter to this office, dated 


November 9, 1926, made an additional statement with reference to 
the matter as follows: 


2. The collision was a serious one and one which demanded a prompt 
investigation and necessitated having enough copies of the testimony to allow 
parties in interest requesting the same to have them. The Tampa clerk was 
out of the city on leave and it was necessary to hire the work done at once 
in order to obtain the testimony of all the members of the crew having 
knowledge of the accident. The reporter was not employed by this Service 
on a per diem basis but was hired te take the testimony, transcribe the same 
and make the necessary copies. 

3. This Service has on several occasions in the past hired outside stenog- 
raphers to take testimony where it was necessary and no question has ever 
been raised. In view of the actual necessity in this case and because of that 
part of the provisions in the appropriation “ Contingent Expenses, Steamboat- 
Inspection Service” which reads “and every other thing necessary to carry 
into effect the provisions of Title 52, Revised Statutes,” it would seem to this 
office that the claim should be allowed. Your attention is also invited to the 


fact that the taking of testimony at investigations and trials in connection 
with casualties is something that is required by law. 


The reporting of administrative hearings does not ordinarily 
present any necessity for the hire of expert court reporters but in- 
volves a personal service to be performed by Government employees 
under proper supervision. 4 Comp. Gen. 908; 6 id. 199. From 
what has been submitted in this case it would appear that the situ- 
ation could have been met by recalling to duty the regular employee 
who was on leave or, if saitl employee could not be reached, by 
hiring another employee for temporary duty in the emergency at a 
rate authorized by law. 

In addition to the foregoing it is noted that the voucher is pre- 
pared for payment from the appropriation “ Contingent Expenses, 
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Steamboat Inspection Service, 1927,” made in the act of April 29, 
1926, 44 Stat. 354. Section 3683, Revised Statutes, provides: * 


No part of the contingent fund appropriated to any Department, Bureau, 
or office, shall be applied to the purchase of any articles except such as the 
head of the Department shall deem necessary and proper to carry on the 
business of the Department, Bureau, or office, and shall, by written order, 
direct to be procured. 


It has been held by this office that said section 3683 contemplates 
that the written order therein required must have been issued in 
advance of the procurment of the services or supplies if such serv- 
ices or supplies are not specifically provided for in the appropria- 
tion itself. 5 Comp. Gen. 164; 27 Comp. Dec. 239. The contingent 
appropriation in this case does not specifically provide for report- 
ing services. The service was rendered August 30, 1926, whereas 
the authority for its procurement was not issued by the Secretary 
of Commerce until September 14, 1926. 

Upon review the settlement must be and is sustained. 


we 


(A-16710) 
SALES—SALVAGE PROPERTY—REFUNDS ON RESALE 


Where the terms and conditions of a sale of salvage property required the 
deposit of 20 per cent of the purchase price at the time and place of sale 
and the balance within 10 days thereafter, and provided that upon default 
of the purchaser the property would be resold for his account, and that 
should the amount received upon resale, together with the deposit and 
after deducting the expenses of such resale and the storage charges, exceed 
the total original purchase price, such excess would be refunded to the 
original purchaser, refund of the deposit, together with the excess of the 
net proceeds of the resale over the original sales price, is authorized. 


Comptroller General McCarl to Maj. S. B. Armat, United States Army, Janu- 

ary 6, 1927: 

There has been received by reference your request dated December 
10, 1926, for decision whether you are authorized to make payment 
on a voucher stated in favor of the Pioneer Manufacturing Supply 
Co., of New York City, as follows: 


Salvage auction sale June 1, 1926 


Deposit on auction sale, 6/1/26_____-__-_-_----_-.______- $145. 00 

Bixcess.-recd. from sale, 8/2/26s.....-. 112. ce suns 40. 00 

185. 00 

Goat: of: - net Oscase Sein casaseneadstseinedslidgmn 5. 07 

179. 93 

iene OIG ty CIO 8. 5 da deninctebetnmtemitnt 16. 50 

i Hetund : GG) PUTehanere abs fn idk eg lgeaupiieda sans 163. 43 


The catalogue of salvage property sold at public auction at the 
Quartermaster Intermediate Depot, Boston, Mass., June 1, 1926, set 
forth the terms and conditions of the sale. The terms provide: 


1. Deposits—Twenty per cent of the total purchases must be paid in cash 
or certified check at the time and place of sale; balance within ten days from 





442 DECISIONS OF THE COMPTROLLER GENERAL 


date of sale, otherwise the Government will retain the deposit and resell the 
property (see paragraph 5). This deposit will be used to cover any loss sus- 
tained by the United States by reason of default of purchaser, or to cover 
storage charges that may have accrued. Letters of credit or bankers’ accept- 
ances are not applicable as payment for salvage material. 
7 * o * > o 

5. Resale.—If the purchaser fails to comply with the terms of the sale within 
the prescribed time limit, or fails to pay accrued storage charges, the United 
States will proceed to resell the property at public auction. The original pur- 
chaser will be notified by mail of the time, date, and place of resale on which 
he has defaulted. The proceeds of the resale will be applied to the account of 
the original purchaser and to which account will be applied the original deposit. 
Should the amount received from resale, together with the deposit, after de- 
ducting the expenses of such resale and storage charges, exceed the total original 
purchase price, the excess will be refunded to the original purchaser. 


It appears that the Pioneer Manufacturing Supply Co. was the 
purchaser at the auction sale of lot 23, consisting of 344,000 cords, 
body for gas-mask knapsack, for $705 and that a deposit of $145 was 
made as 20 per cent of the purchase price under the terms of the sale. 
It further appears that on account of the failure of the purchaser to 
make final payment within 10 days from date of sale, the cords were 
resold at public auction held on August 2, 1926, for the account of 
the claimant, the price derived on resale being $745. 

The Government suffered no actual damage by reason of the default, 
the proceeds of the sale after deducting expenses (cost of resale and 
storage) having netted more than the price bid by the original pur- 
chaser and under the terms and conditions of the sale, claimant is 


entitled to refund of its deposit of $145 as well as $18.43, represent- 
ing the excess of the net proceeds of the resale over the original sale 
price. 

Accordingly, you are advised that payment on the voucher sub- 
mitted is authorized. 


(A-16791) 
PROHIBITION ENFORCEMENT—STORAGE CHARGES ON SEIZED 
AUTOMOBILES 


Where an automobile, seized for violation of the national prohibition act, is 
turned over to the Treasury Department pursuant to the provisions of the 
act of March 3, 1925, 43 Stat. 1116, for use in enforcement of said act, the 
appropriation for the enforcement of national prohibition current at the 
time the vehicle is so turned over is the appropriation chargeable with the 
accrued storage charges, regardless of the fact that said charges, or a part 
thereof, may have accrued during a prior fiscal year. 


Comptroller General McCarl to the Secretary of the Treasury, January 6, 1927: 
I have your letter of December 16, 1926, inviting attention to the 
act of March 38, 1925, 43 Stat. 1116, relating to the use or disposal of 
vessels or vehicles forfeited to the United States under the customs 
laws or the national prohibition act, and requesting decision of a 
question presented as follows: 
It sometimes happens that an automobile, seized in connection with a viola- 


tion of the national prohibition act, which becomes forfeited and is turned over 
to the Secretary of the Treasury by order of the court, has accrued storage 
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charges running over two fiscal years. The question for your decision is 
whether the actual costs incident to the seizure and forfeiture of such car, 
including accrued storage charges, are payable from the enforcement appropria- 
ton current on the date of the forfeiture notwithstanding the fact that the 
storage charges accrued in a prior fiscal year. 


The act of March 3, 1925, 43 Stat. 1116, provides that: 


* * * any vessel or vehicle summarily forfeited to the United States for 
violation of the customs laws, may, in the discretion of the Secretary of the 
Treasury, under such regulations as he may prescribe, be taken and used for 
the enforcement of the customs laws or the National Prohibition Act, in lieu 
of the sale thereof under existing law. 

Sec. 2. That upon application therefor by the Secretary of the Treasury, 
iumy vessel or vehicle forfeited to the United States by a decree of any court for 
violation of the customs laws or the national prohibition act may be ordered 
by the court to be delivered to the Treasury Department for use in the enforce- 
ment of the customs laws or the national prohibition act, in lieu of the sale 
thereof under existing law, 

Sec. 3. That any vessel or vehicle acquired under the provisior.s of section 1 
or 2 of this Act shall be utilized only for official purposes in the enforcement of 
the customs laws or the National Prohibition Act. The appropriations available 
for defraying the expenses of collecting the revenue from customs or for 
enforcement of the National Prohibition Act shall hereafter be available for 
the payment of expenses of maintenance, repair, and operation of said vessels 
and vebécles, including motor-propelled passenger-carrying vehicles. Said ap- 
propriations shall also be available for the payment of the actual costs incident 
to the seizure and forfeiture, and if the seizure is made under any section of law 
under which liens are recognized, for the payment of the amount of such lien 
allowed by the court: * * *, 


It is a general rule that expenses for. service are chargeable to the 
appropriation for the fiscal year during which such services are ren- 
dered. But in the case here presented the accrued storage charges 
are payable from the prohibition enforcement appropriation only as 
a part of the cost of acquiring the vehicle for use in the prohibition 
enforcement work. Therefore, the appropriation current at the time 
the vehicle is so acquired is the appropriation chargeable with the 
accrued storage charges, regardless of the fact that said charges, or a 
part thereof, may have accrued during a prior fiscal year. 

The question is answered accordingly. 


(A-15071), (A-15072), (A-15877), (A-15906) 
TRAVELING EXPENSES—AIR TRAVEL—NAVY 


Officers of the Navy are entitled under section 20 of the act of June 10, 1922, 
42 Stat. 632, as amended, to reimbursement of expenses incurred while trav- 
eling by air only to the same extent as is authorized for officers of the Army. 

The act of July 11, 1919, 41 Stat. 109, authorizes reimbursement of expenses of 
officers on duty without troops when traveling by air under competent 
orders. An officer included in orders for the movement in whatever manner 
of his appropriate command is on duty with troops and is not entitled to 
reimbursement of expenses incurred in connection with such movement. 

Officers of the Navy performing under orders cross-country flights. for purposes 
of training are not in a travel status and are not entitled to reimbursement 
of expenses of subsistence incurred during such flights. 


Comptroller General McCarl to the Secretary of the Navy, January 7, 1927: 
There has been received your fourth indorsement of July 12, 1926, 
requesting review of settlements of May 18, 1926, of the claims of 
66344°—27——30 
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Lieut. Gerald F. Bogan, United States Navy (No. 056765), and 
Lieut. (Junior Grade) William C. Allison, United States Navy (No. 
150722-N), by which were disallowed the claims of the respective 
officers for reimbursement of traveling expenses while participating 
in the exercises at San Francisco, Calif., on Navy day, October 27, 
1925, the disallowance having been in accordance with decision of 
February 25, 1926, A-11628, in the case of Lieut. Logan C. Ramsey, 
United States Navy, as the officers were a part of the personnel of a 
Navy unit and were operating as a part thereof. 

There seems to be-a misapprehension as to the rights of officers of 
the Navy detailed to duty involving flying, to reimbursement for 
expenses of travel by air, under section 20 of the act of June 10, 
1922. In your indorsement forwarded with these claims you refer 
to your indorsement of May 26, 1926, transmitting the request of 
Lieutenant Ramsey for a review of the disallowance of his claim for 
reimbursement of traveling expenses in connection with air travel 
to Poland Springs, Me., under orders of June 20, 1925. You trans- 
mitted with your indorsement in that case the conclusions of Lieu- 
tenant Ramsey and the Chief of the Bureau of Aeronautics that 
Lieutenant Ramsey was not traveling with, or as a part of, a naval 
aviation unit and concurred in those conclusions. The facts sub- 
mitted showed such conclusions to have been correct. In the cases 
of Bogan and Allison it is as clearly shown that they were operating 
with and as a part of a naval unit. The character of claims filed 
by naval personnel suggests the view of the claimants to be that any 
expense of subsistence incurred in connection with flying duty is 
reimbursable within the limits fixed. There is no such situation or 
practice in the Army, and the Army statutes lend no support to the 
Navy view. The practice in the Navy prior to July 1, 1922, can not 
form a basis for the view, for under the act of June 30, 1914, 38 
Stat. 410, that “no mileage shall be paid to any officer where Gov- 
ernment transportation is furnished such officer,” officers of the Navy, 
prior to July 1, 1922, were entitled to no form of reimbursement for 
expenses of unrepeated travel in the United States when traveling in 
Government-owned aircraft. It is possible that payments by dis- 
bursing officers of the Navy under the mistaken view as to the rights 
given under the assimilation contained in section 20 of the act of 
June 10, 1922, which were not questioned in the audit of their ac- 
counts and possibly also settlements of claims in this office since 
July 1, 1922, have been responsible for the view taken. 

Section 20 of the act of June 10, 1922, 42 Stat. 632, as amended 
by section 4 of the act of May 31, 1924, 43 Stat. 251 (further 
amended by section 6 of the act of July 2, 1926, 44 Stat. 782, but the 
amendment is not here material), provides: 
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That all officers, warrant officers, and enlisted men of all branches of the 
Army, Navy, Marine Corps, and Coast Guard, when detailed to duty involving 
flying, shall receive the same increase of their pay and the same al.owance 
for traveling expenses as are now authorized for the performance of like 
duties in the Army. * * * Officers, warrant officers, and enlisted men of 
the National Guard participating in exercises or performing duties provided 
for by sections 92, 94, 97, and 99 of the National Defense Act, as amended, 
and of the reserves of the services mentioned in the title of this Act called 
to active duty shall receive an increase of 50 per centum of their pay while 
on duty requiring them to participate reguiarly and frequently in aerial 
flights, and when such flying duty involves travel they shall also receive the 
same allowances for traveling expenses as are or hereafter may be authorized 
for the Regular Army. Regulations in execution of the provisions of this 
section shall be made by the President and shall, whenever practicab.e in his 
judgment, be uniform for all the services concerned. 


It is observed that “the same allowance for traveling expenses 
as are now authorized for the performance of like duties in the 
Army” are provided by this section for naval personnel. That all 
movement in an airplane is not “travel” is apparent from the 
amendment of May 31, 1924, extending to officers and enlisted men 
of the National Guard and of the reserves on active duty 50 per cent 
increase of pay for flying duty, with the provision that “when such 
flying duty involves travel they shall also receive the same allow- 
ances for traveling expenses,” etc.; that is, the allowances for 
traveling expenses are authorized only when “traveling,” as that 
term is used with respect to reimbursement of expenses or mileage. 

The act of July 11, 1919, 41 Stat. 109, provides: 

* * * ‘That hereafter actual and necessary expenses only, not to exceed 


$8 per day, shall be paid to officers of the Army and contract surgeons when 
traveling by air on duty without troops, under competent orders. * * * 


This enactment apparently meets the holding of the former Comp- 
troller of the Treasury, 25 Comp. Dec, 234, quoting from the syllabus, 
that: 


Officers of the Army traveling by airplane under competent orders are not 
in a mileage status within the meaning of the laws governing such allowances 


The act of June 12, 1906, 34 Stat. 246, authorizing mileage, then in 
effect in the Army, provided: 


* * * hereafter officers, active and retired, when traveling under compe 
tent orders without troops * * * shall be paid seven cents per mile and 
no more. © °* ® 


Substantially, therefore, the enactment of 1919 so far as the condi- 
tions of payment are concerned is a reenactment of the Army mileage 
law then in effect with the inclusion of the words “ by air,” making 
it read “ when traveling by air.” Any movement which, were it by 
the ordinary or usual modes of travel, would not have entitled the 
officer to mileage may not be reimbursed as for “ travel” by air under 
this statute. The term “status” has been utilized frequently in de- 
cisions of the accounting officers and in administrative practice, in 
conjunction with the words “travel” or “ mileage,” to indicate the 
situation of an officer or employee entitled to reimbursement of ex- 
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penses; for example, an officer or employee traveling on public busi- 
ness away from his designated post of duty under orders is said to be 
in a “travel status” and an officer of the Army or Navy traveling 
under orders entitling him to mileage is said to be in a “ mileage 
status”; that is, being in the status of entitled to reimbursement 
for traveling expenses or payment of mileage. It is only when an 
Army officer is in a travel status, or, were the travel upon land in 
the United States instead of by air, in a mileage status, that he is 
entitled to reimbursement of expenses for travel by air under the act 
of 1919. An officer of the Army is not in a mileage status when 
moving with his command. 
Paragraph 1281 of the Army Regulations, 1913, provides: 


“Traveling with troops” will be regarded as covering all cases of officers 
included (a) in orders for movement, in whatever manner, of their appropriate 


commands; * * *. (See to the same effect A. R. 35-4820, paragraph 3 (a) 
now in effect.) 


The claims of the two officers show that telegram of October 23, 
1925, was addressed to the Bureau of Navigation as follows: 


0123. The approval of the Bureau of Navigation is requested to order cer- 
tain officers to travel by air and certain enlisted men by automobile transpor- 
tution which has been otherwise arranged for, to accord with commander in 
chief Battle Fleet orders for the participation of Fighting Plane Squadron One 
in Navy Day activities in the vicinity of San Francisco, as follows: Lieut. Com- 
mander Ralph Wood, Lieuts. G. F. Bogan, T. G. Fisher, M. B. Stonestreet. J. E. 
Dyer, D. Rittenhouse, C. C. Ferrenz, E. W. Litch, F. L. Baker, W. G. Tomlinson ; 
Lieuts. (Junior Grade) E. L. Adams, J. Perry, W. C. Allison, J. V. Carney, C. H. 
Lewis; and the following enlisted men: Bert Strand, A. C. C. M.; Emil Odin 
Erickson, A. C. R.; Guy Johns Norwood, A. M. M., first class; William Edward 
Leyland, A. M. M., first class; Willis Boyce McLendon, A. M. M., first class: 
Hunter Ellington Turnage, A. M. M., second class; Alvin Charles Wilson, 
A. C. M. M., 1015. 


to which reply was made October 24, as follows: 


6424. Your 0123, 1005, and 0123, 1145. Authority hereby granted; issue 
orders to officers connection flight to vicinity San Francisco. Claims for ex- 
penses accompanied by original orders to be forwarded via Bureau of Naviga- 
tion. 1402. 


A certified copy of the order issued to Lieut. Commander Ralph 
Wood, United States Navy, October 23, 1925, is as follows: 


UnITep States FLEEt, 
AIRCRAFT SQUADRONS BATTLE FLEET, 
U. 8. S. “ LANGLEY,” FLAGSHIP, 
San Diego, California, 23 October, 1926. 
From: Commander Aircraft Squadrons, Battle Fleet. 
To: Lieutenant Commander Ralph Wood, U. 8S. Navy. 
Subject: Orders. 


1. Upon receipt of these orders and not later than 24 October, 1925, you will 
proceed by air to the navy yard, Mare Island, California, with the Squadron 
under your command and report to the commanding officer, U. 8S. S. Langley, 
and representative of the commandant of the twelfth naval district for duty. 
You will report in person to the commandant of the twelfth naval district at 
San Francisco, not later than 11.45, 26 October, 1925. You will make such stops 


en route as are required for gasoline and servicing of the planes under your 
command, 
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2. Upon completion of conference with the commandant of the twelfth naval 
district, proceed to the navy yard, Mare Island, and report to the commanding 
officer of the U. S. S. Langley for berthing of personnel and care of material 
at that yard. 

3. Upon completion of the above duty and when directed by the commandant 
of the twelfth naval district, you will return with the squadron under your 
command to the base at North Island, San Diego, California, with as little delay 
us necessary en route, 

J. M. REEVES. 
(First endorsement) 


(12030-P ) 
20 OcToBerR, 1925. 
Woop, R., Lt. Comdr., U. 8. N., 
District Staff Headquarters, 12th Naval District, 
San Francisco, California: 
From: Commandant, 12th naval district and naval operating base. 
To: Lieutenant Commander Ralph Wood, U. S. N. 

1. Reported. Proceed to Mare Island in accordance with orders and arrange 
with commanding officer, U. S. S. Langley as to field from which to operate 
over Navy Day. When flying is completed Navy Day (October 27th) proceed 
to San Diego at discretion. 


J. R. Dayton, 
Commandant. 
W. P. Gappts, 
By direction. 
Thereupon Lieut. Commander Wood issued the following order to 


Lieutenant Bogan: 


UNITED STATES FLEET, 
AIRCRAFT SQUADRONS, BATTLE FLEET, 
FIGHTING PLANE, SQUADRON ONE, 
San Diego, Calif., 24 October, 1925. 
From: Commanding officer. 
To: Lieutenant G. F. Bogan, U. S. Navy. 
Subject: Orders. 
Reference: (a) Comairons, BF, letter (5218) of 23 October, 1925. 
Enclosure: (A) Copy of reference (a). 

1. You will take charge of plane J-—F-—3 and report to squadron commander, 
VF Squadron One, for duty in connection with flight of this squadron from 
San Diego, California, to Mare Island, California, on 24 October, 1925, and 
return as directed. 


Ratpu Woon. 
(First endorsement) 


San Disco, CALirorniA, 24 October 1925. 
From: Commanding officer. 


To: Lieutenant G. F. Bogan, U. 8S. Navy. 

1. Reported. 

2. You will proceed by air in company with plmxes of this squadron as per 
Operations Order Number 3-25 and accompanying instructions. 

3. You will endorse these orders with data covering such stops as are 
necessitated for any reason on this flight. Show time and dates of arrivals and 
departures at all stops. 

4. Submit these orders for approval upon completion of flight and return to 
this station. 

RALPH Woop. 

The order to Lieut. (Junior Grade) W. C. Allison was the same, 


except that he was directed to take charge of plane Vo, 1-F- 12. 
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A copy of an “Operation order” has also been furnished, as follows: 


UNITED STATES FLEET, 
AIRCRAFT SQUADRONS, BATTLE FLEET, 
FIGHTING PLANE SQUADRON ONE, 
San Diego, Calif., 22 October, 1925, 
Operation Order No. 3~-1925. 


TASK ORGANIZATION 


(a) Twelve planes VF Squadron One, Lieutenant Commander R. E. Wood, U.S. N. 

1. October twenty-seventh is Navy Day. 

2. VF Squadron One will proceed to San Francisco area by air on twenty- 
four October, to particiyeate in Navy Day activities. 

3. Flight to San Francisco will be made in accordance with existing instruc- 
tions and such as may be later promulgated. 


4. Divisions fuel as directed by flight instructions. G. F. Booan. 


Lieutenant, U. Navy, Operations Officer. 
RaLew Woop, 
Lieutenant Commander, U. 8. N., Commanding. 


Approved : 


It appears from these orders that at least on October 22, 1925, 
it had been determined that “'Twelve planes VIF’ Squadron One ” 
under the command of Lieut. Commander R. IF’. Wood, United States 
Navy, would participate in the Navy Day exercises; that on October 
23, 1925, orders were issued from the flagship of the aircraft squad- 
rons of the Battle Fleet to the commanding officer of VF Squadron 
One, and that he thereupon issued individual orders to the officers 
of his command to take charge of particular planes; and that the 
Navy Department’s approval was requested to— 

Order certain officers to travel by air * * * to accord with commander 


in chief Battle Fleet orders for participation of Fighting Plane Sau: 1dron One 
in Navy Day activities in the vicinity of San Francisco * * 


only for the purpose of reimbursing expenses to the officers. 

Officers included in orders for movement in whatever manner of 
their appropriate commands are traveling with troops. The act 
of July 11, 1919, does not authorize reimbursement of expenses for 
travel by air when the travel is with troops. Lieutenants Bogan 
and Allison were included in orders for the movement of their appro- 
priate commands. They were traveling with troops. They are 
not entitled to reimbursement of any form of expenses in connection 
with that movement of their appropriate command. The law and 
facts are so clear that the mere recitation thereof establishes the 
entire lack of merit in their claims. The settlements were correct 
and are sustained. 

As has been said, a misapprehension exists among aviation per- 
sonnel of the Navy as to their rights to reimbursement of expenses 
in connection with flying, and it has been deemed proper to include 
in this consideration other pending cases. Lieut. (Junior Grade) 
W. J. Walker, United States Navy, Air Station, Pearl Harbor, 
Hawaii, has requested review of settlement, Claim No. 160391-N, 
May 17, 1926, in which there was disallowed his claim for reimburse- 
ment of expenses amounting to $11.50 under the following order: 
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U. S. NavaL Arr STATION, 
Pearl Harbor, T. H., 21 August, 1925. 


PATROL SQUADRON FOURTEEN 


Operation Order No, 2-25. 


TASK ORGANIZATION 


(a) Section one, VP Squadron Fourteen 
14-P-5, Lieut. (j. g.) W. J. Walker. 
14-P-2, Lieut. (j. g.) H. J. McNulty. 

1. Reference (a) Commanding officer of N. A. 8. Operation Order No. 
2-25. 

2. Section one will make trip to Hilo, Hawaii, twenty-two August for the 
purpose of calibrating radio compass at Hilo Radio Station. 

3. Gas planes to 325 gallons before leaving Pearl Harbor, and be ready in 
all respects to take off at 0600 twenty-two August. After arrival at Hilo get 
into communication with the naval authorities at the Hilo Radio Station and 
arrange to conduct the required tests. Upon the completion of these tests. 
gas planes to 300 gallons, from the Standard Oil Company. Position reports will 
be made by section leader every twenty minutes. In case of radio failure by 
plane 5, radio guard will be taken by plane 2. Planes will return to Pearl 
Ilarbor, twenty-three August. In cases of forced landings by one plane of this 
station, the other plane will stand-by until assured of safety of personnel and 
then act as circumstances warrant. (x)During the stay at Hilo, the personnel 
of this section will be quartered and subsisted on the U. S. 8S. Navajo. 


F. R. McDoNNELL, 
Lieutenant, U. 8S. Navy, Commanding VP-14. 


Based on this operations order the commanding officer August 
21, 1925, issued to him the following order: 


1. In accordance with reference (a) you will take command of plane 14—P-5 
and carry out this operation. 

2. Upon completion of this duty submit these orders to the Bureau of 
Navigation in order that you may be reimbursed for expenses incurred. 


The settlement for the reasons herein stated was correct and on 
review is sustained. 

Lieut. (Junior Grade) Joseph C. Cronin, United States Navy, has 
requested review of settlement Claim No. 0138703, May 27, 1926, 
disallowing his claim for $8 under the following orders: 


U. S. Navat Are STATION, 
Pensacola, Florida, 25 March, 1926. 


“A’ 
Operation Order No. 3-26. 


TASK ORGANIZATION . 


(a) Pascagoula Detachment—Lieut. Forrest P. Sherman, U. 8S. Navy, 
observer; Lieut. Julian B. Noble, U. S. Navy, observer. 

NB-1-—Landplane No. 6836, Lieut. Forrest P. Sherman, U. 8. Navy, pilot, 
with James E. Cundy, A. M. M. 1c, U. S. Navy, mechanic. 

NB-1-Landplane No. 6846, Lieut. Julian B. Noble, U. S. Navy, pilot, with 
Collin M. Mangum, A. M. M. 1c, U. 8S. Navy mechanic. 

JN-4-Landplane No. 6232, Ensign Edward Rembert, U. 8S. Navy, student 
pilot, with Charles C. Ray, A. M. M. 2c, U. S. Navy, mechanic. 

JN-4-Landpiane No. 6233, Lt. (j. g.) Joseph C. Cronin, U. 8. Navy, student 
pilot. 

JN-4—Landplane No. 6234, Ensign Alfred C. Olney, U. 8S. Navy, student pilot, 
with Ollie K. Thomas, A. M. M. 2 ¢, U. 8S. Navy, mechanic, 
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JN-4-Landplane No. 6236, Lt. (j. g.) Edgar A, Cruiso, U. 8. Navy, student 
pilot. 

1. Flights will be made to Pascagoula, Mississippi, on 25 March, 1926, to 
conform with the syllabus of training required by the Aviation Training 
Schools, in connection with the course in landplanes. 

2. This organization will perform this duty. 

3. Depart Pensacola, Florida, eight hours, twenty-five, March, nineteen hun- 
dred twenty-six. Proceed Pascagoula, Mississippi, most favorable landplane 
route as required by the syllabus of training for cross-country training flights. 
Return Pensacola, Florida, most favorable landplane route, when refueled, 
weather permitting. 

4. Subsistence and quarters, Government expense. 

5. Zone plus six time. Report all arrivals and departures to the com- 
miundant, Naval Air Station, Pensacola, Florida. 

J. J. Rasy, 
Captain, U. 8. Navy, Commandant. 


U. S. Navat Arr STATION, 
Pensacola, Florida, 25 March, 1926. 
From: Commandant. 
To: Lieutenant (j. g.) Joseph C. Cronin, U. 8S. Navy. 
Subject: Temporary additional duty. 
Reference: (a) Operation Order No. 3-26. 


1. In accordance with reference (a), you are hereby detailed as commanding 
officer and first pilot of JN-4+-Landplane No. 6233, and will proceed on tempo- 
rary duty by air route to Pascagoula, Mississippi, in carrying out orders con- 
tained in reference (a). You will carry the following personnel as pilots, 
mechanics, radiomen, etc., required for the proper safety of the flight: 

None. 

2. You are authorized to stop, en route to and return from Pascagoula, Mis- 
sissippi, at such places as may be necessary for rest, fuel, and repairs, if con- 
sistent with safety, and taking into consideration the object desired to be 
attained. 

3. This is in addition to your present duties, and upon completion thereof 
you will return to Naval Air Station, Pensacola, Florida, and resume your 
regular duties. 

4. Keep a memorandum of expenses incurred in carrying out the above tem- 
porary duty, and submit claims for expenses in accordance with paragraph 
1815, U. S. Naval Regulations 1920. 

5. These orders constitute and include your assignment to duty in a part of 
the aeronautic organization of the Navy and your designation as a naval 
aviator and your existing detail to duty involving flying in aircraft continue 
in effect. 

J. J. Rasy. 

The orders were to perform a cross-country flight for the purpose 
of training. Such duty, of course, could not be performed without 
flying across country; the officer was not in a travel status, however, 
but in the performance of duty possible of performance only by 


movement. In 1 Comp. Gen. 461, 462, it was said: 


The mileage laws do not contemplate that an officer of the Army will be 
entitled to mileage for any and all travel, and it has been consistently held 
that where travel is merely incidental to the performance of a specific, para- 
mount military duty the officer is not in a travel status entitling him to 
mileage. The act of June 12, 1906, draws that distinction for the great bulk 
of the Army by providing that mileage shall be payable only for travel 
“without troops.” Staff officers, as was the claimant, occasionally are as- 
signed duties in the performance of which travel is merely incidental; but in 
the performance of such a duty they are no more entitled to mileage than is 
an infantry officer in command of an organization on a march. 

The facts of th's case are similar to the facts in the case of Lient. Moon, 26 
Comp. Dec. 226, as to which it was there said: 

“Travel was necessary to place the officer at a point where the duty could 
be undertaken, and after the completion of the duty travel was necessary to 
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enable him to return to his proper station; but in the performance of the 
specific duty enjoined by the order travel was but an incident of that duty. 
During that time the officer was not in a travel status within the meaning of 
the mileage law, but in a duty status in the performance of a military duty, 
appropriate to his rank and grade, for which presumably he was specially 
qualified, and which could be performed in no other way, and was quite dis- 
tinct from what might be termed the mere passive duty—traveling—per- 
formed by an officer properly in a mileage status. 19 Comp. Dec. 19. And see 
also 26 Comp. Dec. 83-84; 25 id., 234.” 


Upon review the settlement is sustained. 

It may be proper to remark in this connection that the appropriate 
command of an officer does not include specially organized expedi- 
tions for aerial surveys, reimbursement of expenses of the personnel 
of which are provided for by the act of March 3, 1925, 43 Stat. 1190; 
6 Comp. Gen. 252. 

The various claimants are being informed this date direct of 
affirmance of settlement in their cases in accordance with the terms 
of this decision. 


(A-15766) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—EFFECTIVE 
DATE OF RERATINGS 


The effective date of increases in disability compensation under original re- 
ratings made by the Veterans’ Bureau under the new schedule of disability 
ratings effective January 1, 1926, issued pursuant to the World War 
veterans’ act is ‘the date of the administrative determination or action if 
upon the motion of the bureau, or if the rerating is made on the basis of 
a claim filed by the beneficiary, from not exceeding six months prior to 
date of filing claim, but in no case prior to January 1, 1926. 6 Comp. 
Gen. 232, affirmed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 7, 1927: 

There has been received your letter of December 16, 1926, request- 
ing information as to the intended application of that part of de- 
cision of October 2, 1926, 6 Comp. Gen. 232, dealing with the case 
of Edward L. Marthill, C-405,236, and involving the effective date 
of the new schedule of disability ratings issued pursuant to the 
World War veterans’ act by Regulation No. 129, effective January 1, 
1926, and amended by Regulation No. 134, dated April 2, 1926, which 
held as follows: 


Effective dates of increases or decreases in compensation under the new 
schedule are controlled by sections 205 and 210 of the statute. If the rerating 
is made on the motion of the director, the effective date of any increase in 
compensation would be the date of administrative determination, which in 
this case apparently was February 13, 1926. If the rerating is made on the 
basis of a claim filed by the: beneficiary, the effective date of any increase 
in compensation would be from not exceeding six months prior to date of 
filing claim, but in no case prior to January 1, 1926. * * * 


From your submission and accompanying papers, it is understood 
that the point upon which a further expression is desired is as to 
whether the rule as announced in the above quotation was intended 
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to preclude the bureau, on its own motion or upon application to the 
bureau, from reviewing and correcting erroneous awards retroac- 
tively effective under section 205 of the World War veterans’ act. 
With reference to this point I have to advise that there was no pur- 
pose or intent by said decision to deny the authority of the bureau 
to review and correct erroneous awards of disability compensation 
retroactively effective, either on motion of the bureau or upon 
application made by the beneficiary, under authority of section 205 
of the World War veterans’ act. 

The decision in question dealt with original reratings under the 
new schedule, not with corrections of erroneous awards. Original 
reratings under the new schedule, or pursuant to a changed physical 
condition, are not corrections of erroneous awards. It is believed 
that the Congress did not intend to restrict reratings under the new 
schedule only to cases where claims are actually filed, but intended 
to authorize reratings under the new schedule either upon the 
motion of the Veterans’ Bureau or upon the filing of a claim by 
the beneficiary. If the former, the effective date of any increase 
in compensation is the date of the administrative determination. 
In such cases there is no statutory authority for a retroactive in- 
crease in compensation on the basis of a rerating originally made 
under the new schedule. If the later, the effective date of any in- 
crease in compensation “would be from not exceeding six months 
prior to date of filing claim, but in no case prior to January 1, 1926.” 
This authority for retroactive increases on the basis of reratings 
originally made under the new schedule in the case of a claim filed 
by the beneficiary is recognized in section 210 of the statute, but 
does not extend to those cases where the rerating has been on the 
motion of the director. And in the absence of such a statutory 
provision the increases must be prospectively effective from the date 
of the administrative determination. 

In either case, if the original reratings are clearly erroneous, and 
the bureau reviews and corrects them, either upon its own motion 
or upon application made to the bureau, the effective date of any 
increase in compensation resulting from the correction of the error 
would be controlled by section 205 of the statute, which in prin- 
ciple would authorize the correction to become effective the same 
date the original rerating was made effective. 

In the case of Edward L. Marthill, considered in the former de- 
cision, the rerating was not due to an error but to the adoption of 
a new schedule and appeared to have been made on the motion of 
the Veterans’ Bureau. Accordingly, it was held to be effective 
from February 13, 1926, the date of the administrative determina- 
tion or rerating under the new schedule, 
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You have also forwarded for consideration a letter from the 
chairman national rehabilitation committee of the American Legion, 
expressing views contrary to those in the former decision of this 
oflice. There appears nothing in said letter to require or justify 
any modification in the former decision, which is affirmed. 


(A-16467) 
COMPENSATION—LEAVE OF ABSENCE—PRIVATE EMPLOYMENT 


Where a land-bank examiner in the service of the Federal Farm Loan Board 
became an employee of a joint-stock land bank, his official connection with 
the board as bank examiner automatically ceased effective with the new 
employment and he is not entitled to pay for leave granted by the board 
covering a period subsequent to his separation therefrom. 


Assistant Comptroller General Ginn to the Chairman, Federal Farm Loan 
Board, January 7, 1927: 


There has been received from a commissioner of the board a re- 
quest for decision whether payment is authorized to Ward Lobdell 
for the period from October 25 to November 24, 1926, under condi- 
tions set forth as follows: 


Mr. Ward Lobdell entered the service of the Federal Farm Loan Bureau as 
national farm-loan association examiner June 25th, 1923. 

October 25th, 1926, Mr. Lobdell tendered his resignation to take effect at the 
pleasure of the Farm Loan Board, with request for accrued leave as provided 
in Department Circular No. 202, dated September 28, 1921, paragraph 16, time 
and leave regulations, field forces: “ Employees leaving the service may be 
allowed accrued leave. In the event an employee who has had three years’ 
continuous service in the Treasury Department and whose record is such as 
would make the case meritorious is separated from the service, the Secretary 
will consider an application for an extension of such allowance not to exceed 
30 days.” 

With a view to giving Mr. Lobdell the benefit of additional leave, the Farm 
Loan Board took the following action October 26, 1926: 

“Upon further motion, the resignation of Mr. Ward Lobdell as national farm- 


loan association examiner was accepted by the board, effective as of the close 
of business November 24th, 1926.” 


Three days’ annual leave taken during calendar year 1926. 
On October 25th, 1926, he entered the service of one of the joint-stock land 


banks operating under the supervi ision of this bureau and has been drawing 
pay from that institution. * * 


Paragraph 7 of section 3 of the Federal farm loan act as amended 
by the act of April 20, 1920, 41 Stat. 570, provides that the Federal 
Farm Loan Board shall appoint as many land-bank examiners as 
it shall deem necessary with the provision that— 


land bank examiners appointed under this section shall be public officials and 
shall, during their continuance in office, have no connection with or interest 
in any other institution, association, or partnership engaged in banking or in 
the business of making land mortgage loans or selling land mortgages. * * * 


The statutory prohibition is against land-bank examiners “ dur- 
ing their continuance in office” having any connection or interest 
in any other institution, association, or partnership engaged in bank- 
ing business. In order to be entitled to pay for the period of leave 
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of absence prior to date on which the resignation was to be effective, 
the employee would have to be regarded as continuing in office, and 
continuance in office after October 25, 1926, the date of entering on 
duty as an employee of a joint-stock land back is in contravention 
of the statute. 

You are advised, therefore, that the resignation of the employee 
under consideration must be held to have become effective October 
25, 1926, and that his right to pay terminated on that date. 


(A-16561) 


TRANSPORTATION—BILLS OF LADING 


Where materials are purchased by the Government at a price fixed f. o. b. at 
point of origin to be forwarded at the expense of the United States under 
Government bill of lading and the contractor ships the material on a 
commercial bill of lading, prepaying the freight charges, the Government 
is only liable for reimbursement to the contractor of the amount it would 
have cost had the shipment moved under a Government bill of lading. 

Decision by Comptroller General McCarl, January 7, 1927: 

J. H. Jolley & Co. requested November 17, 1926, review of settle- 
ment 0135875 disallowing its claim for $11.33 as reimbursement of 
freight charges paid by it on material furnished under naval supply 


account requisition No. 722, dated May 8, 1925. 


By circular advertisement dated June 10, 1925, bids were request ed 
on certain materials for use at the navy yard, Puget Sound, Wash. 
The proposal requested alternate bids, as follows: 


Bid A: To be delivered all transportation charges paid to the supply officer, 
navy yard, Puget Sound, Washington. 

Bid B: To be delivered f. 0. b. cars or on wharf at or near contractor's 
works, shipment to be made on Government bill of lading. 


Under the delivery conditions printed on the back of the adver- 
tisement it was provided that: 


If the contract covers delivery f. 0. b. works, the material must not be 
shipped by the contractor, as the shipment will be made by the inspector on a 
Government bill of lading after inspection. 


The material was shipped by the contractor on a commercial bill 
of lading after inspection by a Government officer at a cost of $11.33. 
Settlement of the claim was made in the amount of $7.49, being the 
amount it would have cost the Government had the material been 
shipped on a Government bill of lading as specified by the terms of 
the contract. 

In explanation of the shipment on the commercial bill of lading 
the claimant states: 


* * * we were never supplied with any Government B/L from any source 
and when the inspector called on Saturday morning, August 15, and placed 
his official stamp on the box containing the material ordered exumined and 
passed, he formerly [formally] released the shipment and instructed us to 
make the shipment, which we did on regular railruad B/L because, as Stated, 
we were not supplied with any Government B/L. 
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The well-established rule is that where goods are purchased at a 
price fixed f. 0. b. the point of origin to be forwarded at the expense 
of the United States under Government bill of lading and the vendor 
makes the shipment under a commercial bill of lading, prepaying 
the freight, the Government is liable for reimbursement to the vendor 
only of the amount it would have cost had the shipment moved under 
a Government bill of lading. It is clear that the directions alleged 
to have been given by the officer in charge of the inspection of the 
material have no legal effect in imposing upon the Government the 
obligation to pay freight charges in excess of what it would have cost 
had the materials been shipped in accordance with the contract terms. 
It was the plain duty of the contractor, upon the acceptance of its bid 
f. o. b. contractor’s works, to apply for and obtain a Government 
bill of lading on which to make the shipment. 

Upon review the settlement must be and is sustained. 


(A-16794) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFERS FROM 
UNCLASSIFIED TO CLASSIFIED POSITIONS 


Temporary per diem employees under the Office of Public Buildings and Public 
Parks of the National Capital, not subject to the provisions of the classifi- 
cation act, who are transferred to permanent per annum positions which 
fire subjeet to the classification act, must enter the classified per annum 
positions at the minimum salary rate of the grade to which transferred, 
such transfers constituting, in effect, new appointments. 


Comptroller General McCarl to the Director, Office of Public Buildings and 
Public Parks of the National Capital, January 7, 1927: 


Consideration has been given to your letter of December 20, 1926, 
as follows: 


Under authority contained in the District of Columbia appropriation act 
for general expenses, 1927, this office maintains a force of temporary per diem 
employees for seasonal or intermittent work. Vacancies are filled by eligibles 
certified by the Civil Service Commission and are usually paid an entrance 
salary of $3.04 per diem. Those demonstrating ability and efficiency in their 
work are promoted to higher rates, as it is difficult to retain competent laborers 
for $3.04 per diem. However, many of these employees have been intermittently 
in their present employment for a long period of years and have been continued 
in their per diem status after the consolidation of the Office of Public Buildings 
und Grounds pending establishing their civil-service status. 

The current appropriation for salaries contemplated the transfer to an 
annual employment status of a number of the latter whose employment aggre- 
yates a considerable part of each yeur, and equalization of labor throughout 
the year, in so far as possible, so as to reduce the number of per diem em- 
ployees needed. It would manifestly be in the interest of economy and effi- 
ciency to fill vacancies in the regular per annum force by the transfer of 
laborers engaged on temporary per diem work whose character merits per- 
manent appointment and whose work can be so distributed as to justify regular 
permanent employment. However, it would be most unjust to them and would 
evidently result in the resignation of many of them if their transfer to a per- 
manent per annum status had to be made at the minimum salary of the gride. 
As these would not be new appointments but a change in the status of the 
employee without any material change in the character of his duties, made 
desirable as a result of the act of February 26, 1925, it seems proper to transfer 
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these employees to permanent positions and adjust their compensation in ac- 
cordance with paragraphs 38 and 4. section 6, of the classification act. 

But in order to prevent the possibility of misunderstanding of the situation 
and of an exception by your office, it has seemed best to make full explanation 
of the case and to obtain in advance your confirmation of the propriety of the 
method by which it is proposed to carry out the intentions of Congress in 
regard to changing the old Office of Public Buildings and Grounds to a part of 
the consolidated Office of Public Buildings and Public Parks. 


The appropriation for general expenses under the major heading 
“Public Buildings and Public Parks” in the District of Columbia 
appropriation act dated May 10, 1926, 44 Stat. 448, provides: 


* * * and including personal services of temporary per diem employees at 
rates of pay approved by the Director, not exceeding current rates of pay for 
similar employment in the District of Columbia; * * *, 


The same appropriation in the preceding paragraph provides: 


For personal services in accordance with the Classification Act of 1923, 
$342,130. 


It is understood from your submission that due to reorganization 
of the Office of Public Buildings and Public Parks of the National 
Capital, under authority of the act of February 26, 1925, 43 Stat. 
983, transfers are proposed from the temporary per diem positions 
paid under the first-mentioned appropriation to permanent per 
annum positions paid under the second-mentioned appropriation. 
It is assumed that the proposed transfers are to fill existing vacancies 
in allocated postions, or, if otherwise, that the creation of the addi- 
tional per annum positions has been approved by the Personnel 
Classification Board and the new positions allocated in the proper 
grade, 5 Comp. Gen. 202, and that the only question presented is 
whether transfers from the temporary per diem positions, not sub- 
ject to classification, to the positions subject to classification are 
“new appointments ” within the meaning of rule 6 of section 6 of the 
classification act dated March 4, 1923, 42 Stat. 1490, requiring all 
new appointments to be made at the minimum salary rate of the 
grade. 

You suggest that the compensation should be adjusted under rules 
3 and 4 of section 6 of the classification act. Those rules were 
applicable only to adjustments in compensation made as of July 1, 
1924, when the classification act went into effect, and can have no 
application to the present situation. 

It has been held that a transfer from an unclassified field position, 
not subject to the classification act, to the departmental service in 
the District of Columbia, subject to the classification act, is, in effect, 
a “new appointment” within the meaning of rule 6 of section 6 of 
the classification act, authorizing payment initially in the depart- 
mental position only at the minimum salary rate of the grade in 
which the position is properly allocated. 3 Comp. Gen. 1006; 4 id. 
263. In the latter decision, it was stated: 
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* * * ‘The rule that a new appointment must be at the minimum salary 
rate of the grade is intended not only for the purpose of requiring a new 
appointee to begin at the minimum salary, but also for the protection and 
benefit of those already in a grade. It is largely for this latter reason that 
I believe the persons holding unclassified positions in the field when transferred 
to the departmental service should be required to come in at the minimum 
salary rate. * * * . 


The same reasoning may be applied here. There is for considera- 
tion not only the provisions of the classification act, but also the 
average provision appearing in the annual appropriation acts. The 
temporary per diem positions from which the transfers are pro- 
posed have not been classified and allocated and were not subject to 
the average provision. Apparently, the per diem rates of compen- 
sation were fixed administratively without regard to the salary rates 
fixed in the classification act or the necessity to maintain an average. 

It evidently was not contemplated by either the classification act 
or the average provision, that unclassified temporary employees 
should be transferred to classified permanent positions at salary 
rates above the minimum, thereby permitting the proper average 
to be exceeded in the grade to which the transfers are made to the 
possible detriment of permanent employees already in the grade. Of 
course, if the condition of the average in the grade to which the 
transfers are proposed would permit, and the comparative effi- 
ciency of the transferred employees would justify, increases in com- 
pensation above the minimum salary rate could be authorized after 
the transfer. But if the proper average should be exceeded, such 
increases in compensation above the minimum salary rate would not 
be authorized. 

It must be held, therefore, that the initial salary rate authorized 
to be paid to the employees transferred from the unclassified tem- 
porary per diem positions to the classified permanent per annum 
positions is the minimum salary rate of the grade in which the 
positions to which transferred is properly allocated. 


(A-16804) 
PROHIBITION ENFORCEMENT—SECURING OF EVIDENCE 


The appropriation for expenses of enforcing the provisions of the national 
prohibition act is not available to reimburse prohibition inspectors for 
expenses incurred in engaging in gambling and games of chance in violation 
of State laws, in an effort to detect or secure evidence of violation of 
the national prohibition act. 

The fact that an expenditure has been authorized by a superior officer of the 
Government does not necessarily constitute authority therefor, in the 
absence of specific legislative authorization. 


Decision by Assistant Comptroller General Ginn, January 7, 1927: 

Request has been made for review of settlement No. 0145397, dated 
August 11, 1926, wherein was disallowed the claim of James L. 
Dausman, in the amount of $223.05, and settlement No. 0145186, 
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dated August 13, 1926, wherein was disallowed the claim of Douglas 
S. Baker, in the amount of $266.80. The claimants are prohibition 
inspectors, and their respective claims were for reimbursement of 
expenses incurred in securing evidence of violations of the national 
prohibition act, by engaging in gambling, games of chance, and the 
purchase of whisky during the month of February, 1926. The 
exact amount lost at gambling and what amount was actually 
expended for liquor are not stated, the items being combined. 

In connection with the request for review, the district prohibition 
administrator states: 


The moneys were spent in good faith for the Government in apprehending 
violators of the national prohibition act. The expenditures were made upon 
instructions of a superior officer, F. M. Pool, at that time deputy prohibition 
administrator, at Phoenix, Arizona, who informed the agents that they would 
be reimbursed for the expenditures. 

It would have been impossible to gain the confidence of the violators of 
the national prohibition act except by the method used by these agents which 
required that they enter into gambling games. The fact that these men 
secured evidence against twenty-two defendants whose sentences totaled thirty- 
two years and three months and fines amounted to $6,851.00 should be con- 
sidered in the passing upon this claim. 

In references to the reason for disallowance on account of violation of State 
law, permit me to call your attention to the statement by Judge Sawtelle, 
Federal judge, who stated that the condition was the worst that he had ever 
seen in any town and that the agents did excellent work, and that if he were 
the responsible party for making the payments for the expenses incurred by 
the agents there would be no question of their settlement. In the event it 
would assist in the satisfactory settlement of these claims, I will be pleased 
to request an opinion or written statement from Judge Sawtelle in reference 
to whether it is considered a violation of the State law of Arizona for Govern- 
ment agents to gamble in order to secure evidence. It would appear to this 
office that these expenses should be paid on the same theory that re mburse- 
ment is made to agents for expenses in the purchase of liquor evidence. 


The national prohibition act of October 28, 1919, 41 Stst. 305, 
provides that the Commissioner of Internal Revenue, his assistants, 
agents, and inspectors, shall investigate and report violations of the 
prohibition laws, and the act of January 22, 1925, 43 Stat. 771, 
making appropriation for the fiscal year 1926, provides: 

For expenses to enforce the provisions of the National Prohibition 
Act * * * including * * * the securing of evidence of volations of 
the acts * * * and such other expenditures as may be necessary in the 
District of Columbia and the several field offices * * * $11,000,000 * * *. 
Provided further, That not to exceed $50,000 of the total amount appropr iated 
shall be available for advances to be made by special disbursing agents when 
authorized by the Commissioner of Internal Revenue and approved by the 


Secretary of the Treasury, the provisions of section 3648 of the Revised - 
Statutes to the contrary notwithstanding: * * *. 


Section 298 of Chapter VIII, Revised Statutes of Arizona, 1913. 
prohibits the sale or giving away of intoxicating liquor, and fixes 
the punishment for violation thereof, while section 319 of Chapter X 
of the same statutes, prohibits the playing of games of chance, and 
defines the punishment for all such violations of the statute. 

In 4 Comp. Gen. 917, wherein the facts are similar to the facts in 
this case, it was held, quoting from the syllabus: 
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The appropriation for expenses of enforcing the provisions of the national 
prohibition act is not available to reimburse prohibition agents for losses sus- 
tained while engaged in gambling in violation of the State laws in an effort 
to detect or secure evidence of violations of the prohibition laws. 


Said decision was rendered May 4, 1925, and was printed and 
distributed before the expenditures here in question were incurred, 
and in said decision it was stated that: 


The fact that an expenditure has been authorized by a superior officer does 
not always constitute authority therefor. The character of the expenditure 
here involved is such that reimbursement therefor can not be authorized in 
the absence of specific legislative authority therefor. 


In the absence of a definite showing as to what part, if any, of the 
amounts claimed was actually and necessarily expended for the se- 
curing of evidence, the disallowances must be and are sustained. 


(A-16814) 


PURCHASES—ELECTRIC TYPEWRITERS—OFFICE OF PUBLIC BUILD- 
INGS AND PUBLIC PARKS OF THE NATIONAL CAPITAL 


The Woodstock “ Electrite,” or similar type of electrically operated typewriter, 
being a machine used to perform work of a kind which may be performed 
by an ordinary standard typewriting machine, may not be purchased from 
contractors other than those listed on the General*Supply Schedule, nor at 
prices in excess of those so listed for standard machines. 

The mere fact that a typewriter is electrically operated does not remove it 
from the price restriction upon standard typewriting machines if a stand- 
ard machine will supply the need. The desire for a beer stencil is no 
justification for purchasing other than in accordance with the General 
Supply Schedule. 


Comptroller General McCarl to the Director, Office of Public Buildings and 
Public Parks of the National Capital, January 7, 1927: 


I have your letter of December 22, 1926, as follows: 


Owing to special conditions hereinafter explained, this office has special 
urgent need for an electric-driven typewriter (Woodstock “Electrite,” or 
similar type) for cutting mimeograph stencils, as this office handles not only 
its own work of the Office of Public Buildings and Public Parks, but also that 
of the National Capital Park and Planning Commission, the Public Buildings 
Commission, The Arlington Memorial Bridge Commission, and the Rock Creek 
and Potomac Parkway Commission, the mimeographing to be done very much 
exceeds in volume and urgency what might otherwise be expected. A great deal 
of this work consists of reports, recommendations, and correspondence that 
have to be duplicated for the members of the commissions and their advisors 
for consideration prior to regular meetings. This can not be done with the 
available clerical personnel and standard typewriting machines; there is 
danger of errors and misunderstandings on account of the illegibility and 
irregularity of the mimeograph copy. The difficulty is not with the mimeo- 
graph machine, the ink, or the stencil paper, but solely with the unavoidably 
uneven touch of the typist and the faulty cutting of the stencil, especially on 
tasks of long duration. 

In order to carry out the policy of the President with regard to economy of 
personnel, this office has reduced its stenographic force to a minimum. The 
hiring of a specially trained typist for mimeograph stencil cutting would be 
inconsistent with this policy as well as much more expensive than the purchase 
of an electric-driven typewriter, and at best would be unsatisfactory, since 
only mechanical operation can assure the absolutely uniform touch essential 
to good mimeographing. 
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This electric-driven typewriter is not intended to supplement the existing 
facilities for ordinary typewriting, but is desired to avoid the necessity of 
purchasing a much more expensive duplicating machine of a greater capacity 
than the needs of this office would justify. 

For the above reasons it is felt that a special need exists in this office for 
the purchase of an electric-driven typewriter for cutting mimeograph stencils. 
Since no such typewriter is carried on the general schedule of supplies, it is 
desired to make an open-market purchase in accordance with section 3709 
Revised Statutes. In order to avoid the possibility of a misunderstanding and 
in compliance with the .procedure suggested by you for such cases, your con- 
firmation of the propr.ety of the proposed purchase is requested in advance. 


The act of March 2, 1926, 44 Stat. 139, provides: 


No part of any money appropriated by this or any other Act shall be used 
during the fiscal year 1927 for the purchase of any standard typewriting ma- 
chines, except bookkeeping and billing machines, at a price in excess of the 
following for models with carriages which will accommodate paper of the 
following widths, to wit: Ten inches (correspondence models), $70; twelve 
inches, $75; fourteen inches, $77.50; sixteen inches, $82.50; eighteen inches, 
$87.50; twenty inches, $94; twenty-two inches, $95; twenty-four inches, $97.50; 
twenty-six inches, $103.50; twenty-eight inches, $104; thirty inches, $105; 
thirty-two inches, $107.50. 


All purchases of typewriting machines during the fiscal year 1927 by 
executive departments and independent establishments for use in the District 
of Columbia or in the field, except as hereinafter provided, shall be made from 
the surplus machines in the stock of the General Supply Committee. * * * 
If the General Supply Committee is unable to furnish serviceable machines 
to any such service of the Government, it shall furnish unserviceable machines, 
if available, at current exchange prices, and such machines shall then be 
applied by the service of the Government receiving them as part payment for 
new machines from commercial sources in accordance with the pr.ces fixed in 
the preceding paragraph * * * 

The purchase of the typewriting machine is desired for the purpose 
of cutting stencils for mimeographing, a service for which any of the 
standard makes of typewriting machines listed upon the General 
Supply Schedule may be and are generally used. It has been repeat- 
edly held by this office that the desire for a better or different quality, 
or the opinion of the purchasing officer as to the relative merits of 
articles, is no justification for purchasing otherwise than in accord- 
ance with the General Supply Schedule. 2 Comp. Gen. 441; 5 id. 
755. As the needs of your office can be supplied by a standard type- 
writer such as are listed upon the General Supply Schedule, there 
is no authority for the purchase of an electrically operated machine 
not so listed. 

Furthermore, the price of electrically operated machines is doubt- 
less in excess of the maximum prices for standard machines as fixed 
in the act of March 2, 1926, supra. The fact that a typewriter is 
electrically driven does not remove it from the price restriction upon 
standard typewriting machines, if a standard machine may supply 
the need. 4 Comp. Gen. 1045; 5 id. 900; A-12212, December 29, 1925. 

Answering your question specifically, you are advised that the 
purchase of an electrically operated typewriting machine in the open 
market as proposed is not authorized under existing law. 
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(A-16722 


PAY, LONGEVITY—CADET SERVICE AT MILITARY ACADEMY 


A cadet graduated from the United States Mil:tary Academy in 1920 is not 
entitled to have the period between date of graduation and date of com- 
mission counted in computing length of service for longevity pay purposes 
because of the provisions in the act of June 4, 1920, 41 Stat. 786, which 
prohibited the dating of the commiss'ons of cadets graduating in that year, 
prior to July 2, 1920. 


Decision by Assistant Comptroller General Ginn, January 8, 1927: 

Lieut. L. L. Lemnitzer has requested, under date of October 20, 
1926, review of settlement 0128886 of August 25, 1926, wherein he was 
paid $3.24, being the difference between the amount, $17.28, credited 
to him as refund of internal-revenue tax paid for the year 1921 and 
$14.04 representing an indebtedness due from him to the United 
States on account of an overpayment to him of pay and allowances 
as second lieutenant for month of June, 1925. 

Lieutenant Lemnitzer graduated as a cadet from the United States 
Military Academy on June 14, 1920, and was commissioned a second 
lieutenant July 2, 1920. He was paid as a second lieutenant for the 
month of June, 1925, by voucher 46, July, 1925, accounts of Capt. 
Robert J. Kennedy, the voucher including a credit of $14.04 for pay 
and allowances of the second period, as after five years’ service, from 
June 15, 1925. On audit of the voucher by this office the credit for 
second period pay and allowances was disallowed in the accounts of 
the disbursing officer who paid the voucher. 

Section 6 of the act of August 24, 1912, 37 Stat. 594, provides: 


That hereafter the service of a cadet who may hereafter be appointed to the 
United States Military Academy * * *_ shall not be counted in computing 
for pay purposes the length of service of any officer of the Army. 


The act of June 4, 1920, 41 Stat. 786, provides: 


Cadets graduated from the United States Military Academy during the pres- 
ent calendar year shall be commissioned as second l .eutenants to date not earlier 
than July 2, 1920. 

The effect of the act of June 4, 1920, was to prohibit the crea- 
tion of the status of a commissioned officer of the Army of members 
of the class of that year prior to July 2, 1920. After graduation and 
prior to commission as officers such members were “ candidates for 
commission” and not officers. Paragraph 3 A. R. 35-3070. As 
cadet service can not be counted on computing length of service for 
pay purposes, and as Lieutenant Lemnitzer had no commissioned 
status prior to July 2, 1920, he did not attain to five years’ service 
for the purpose of computing his length of service for pay purposes 
until after July 1, 1925. The amount, $14.04, paid him for second 
period pay and allowances for June, 1925, was, therefore, an over- 
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payment and constituted an indebtedness to the United States which 
was properly chargeable against him in the settlement of August 25, 
1926. 


Upon review such settlement is sustained. 


(A-16803) 


TRANSPORTATION OF FOREIGN SERVICE OFFICERS ON AMERICAN 
VESSELS 


‘The certification “that there are no American vessels on which such officers 
and clerks may be transported,” required in the annual appropriation acts 
for the transportation of Foreign Service officers on other than American 
vessels may not be used with justification because the American vessel 
should happen to carry but one class of passengers and was of smaller 
tonnage while the foreign vessel carried several classes of passengers and 
was of large tonnage, if the American vessel was equally available with 
the foreign vessel as to time and place of sailing. 


Comptroller General McCarl to the Secretary of State, January 10, 1927: 

Consideration has been given to your letter of December 21, 1926, 
requesting decision whether a certificate may properly issue by 
the Secretary of State that no American vessel is available for trans- 
portation of a high ranking diplomatic and consular officer to 
Washington, for conference, from his foreign post, and transporta- 
tion be authorized on an available foreign vessel, where the only 
American vessel sailing anywhere near the time at which the officer 
must sail is a cabin or one-class vessel of small tonnage and con- 
sidered as not offering traveling accommodations commensurate with 
the importance of the position held by the officer and the duties 
required of him. 

Annual appropriation acts for fiscal years 1924 to 1927 providing 
funds for “ Transportation of Diplomatic, Consular, and Foreign 
Service Officers ” contains the following proviso: 

* * * ‘That no part of said sum shall be paid for transportation on 


foreign vessels without a certificate from the Secretary of State that there 
are no American vessels on which such officers and clerks may be transported. 


For the fiscal year 1927, see the act of April 29, 1926, 44 Stat. 334. 

The general purpose and intent of this proviso was stated in deci- 
sion of March 22, 1926, A-12808, as follows: 

The intendment of this provision is clearly to advance the interests of 
American Merchant Marine and to prohibit expenditures from public funds for 
transportation on foreign vessels except when American vessels are not avail- 
able or when the public interests require a different course. It does not 
contemplate or require that transportation shall be secured in all cases from 
American vessels without regard to the circumstances surrounding the time 
and place of sailing, etc. * * 

In that case the conditions or circumstances held to justify issuance 
of a certificate under the statutory provisions were that travel on 


the American vessel would have caused delay and inconvenience. 
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In the present case, apparently, the American and foreign vessels are 
equally available as to time and place of sailing. It is only be- 
cause the American vesse] carries one class of passengers and is of 
small tonnage while the foreign vessel carries several classes of pas- 
sengers and is of large tonnage, that transportation on the foreign 
vessel is desired. If the American vessel is a regular passenger- 
carrying vessel—that is to say, has accommodations for passengers 
other than such as ordinarily would travel as steerage passengers— 
and is equally available with the foreign vessel as to time and place 
of sailing, the fact that it carries but one class of passengers and 
is of smaller tonnage than the foreign vessel would not appear to 
justify a certification “ that there are no American vessels on which 
such officers and clerks may be transported,” the paramount purpose 
or intent of the statutory restriction being to require the use of 
American vessels for transportation of American representatives 
abroad, either guing to or returning from their posts of duty. 


(A-16312) 


PERSONAL SERVICES AT SEAT OF GOVERNMENT, CONTRACTING 
FOR—TRANSLATORS—DELEGATION OF AUTHORITY 


The translating of foreign languages into English and vice versa is essentially 
a personal service to be performed by regular employees of the Government 
appointed in accordance with the civil-service rules and regulations and 
at rates of compensation fixed by the classification act. 

The transfer or delegation, by contract, to others of the duty of selecting 
persons qualified to perform personal services for the United States, fer 
which the administrative officers are themselves responsible, is not 
authorized. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 11, 1927: 

There has been received your letter of December 10, 1926 request- 
ing reconsideration of decision of November 27, 1926, holding that 
contracts for the translation of foreign languages into English and 
of English into foreign languages contravened the act of August 
5, 1882, 22 Stat. 255, the classification act of March 4, 1923, 42 Stat. 
1488, and the appropriation act for your bureau of April 22, 1926, 
44 Stat. 319. With your submission is forwarded a tabulated state- 
ments of such services procured by the Veterans’ Bureau from Jan- 
uary to October, 1926, at a total cost of $2,416.66, and you state in 
explanation thereof, as follows: 


4. Mrs. Cambouri does not personally translate any of the documents which 
are sent to her for translation. Before the contract was awarded to Mrs. 
Cambouri and in order to show her qualifications to carry out the terms of 
the contract, she advised this bureau that she translated French, but that 
she had friends who were competent and willing to translate most of the 
languages this bureau would require her to translate, including Arabic, 
Rumanian, Russian, Polish, and in fact almost every European language. 
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This bureau has employees who are competent French translators, and, there- 
fore, no French translations were required of Mrs. Cambouri. She is a con- 
tractor or agent and not an employee of the bureau. This bureau has no 
connection whatever with the persons whom she employs to translate letters 
and documents. 

* * * * * * * 


6. An examination of the languages translated will make it apparent that it 
would not be possible to secure one or even two or three translators competent 
to translate all of these languages, because many of the languages have differ- 
ent roots or origins and little or nothing in common. It is not difficult to 
secure translators of the various Romance languages, all of which have a com- 
mon root—to wit, Latin. However, the few pieces of mail received in a 
great many of these languages would not warrant the employment of a trans- 
lator and unless the major portion of a translator’s time were given to trans- 
lating he could not secure a translator's grade from the Personnel Classification 
Board; furthermore, a person would hardly be willing to do difficult translat- 
ing for short periods for a grade 1 or 2 clerical salary, even if citizens of the 
United States could be found competent to do such translating and willing to 
accept the position. 

7. The bureau employs translators who are able to translate the more com- 
mon European languages and a few of the less common languages. How- 
ever, the receipt of foreign mail is irregular and it has been necessary at 
times, particularly when certain translators are on annual leave, to send letters 
and documents in certain languages to the contractor for translation in order 
to keep the work current. This, however, is not a usual practice but only to 
meet emergencies. 

8. The work of this bureau deals with the medical care and treatment and 
even the support of disabled soldiers and sailors or their dependents and, 
necessarily, expedited service is essential. At the present time, this bureau 
has on hand foreign documents in Esthonian, Japanese, Filipino, Lithuanian, 
Finnish, Lettish, and Greek amounting to twenty-seven pieces, totaling one 
hundred and thirty-three sheets, which it is unable to translate. 

9. I am advised that the Department of State has but two translators in 
the city of Washington, who are quite busy with the current work of the 
Deparment of State. The United States Veterans’ Bureau has been unable to 
find any other Government department or independent establishment having 
the facilities available to handle the volume and character of translations 
required by this bureau. 


It is noted from your statement that the contractor in this case 
did not perform the duties for which she contracted, but secured 
their performance by others. In other words, the administrative 
duty of selecting persons qualified to perform personal services for 
the United States was transferred or delegated to the contractor 
instead of being performed by proper administrative officers of the 
Government. The delegation to others, by contract, of duties for 
which the administrative officers are responsible is not authorized. 
See Underwood vy. United States, decided by the Court of Claims 
June 14, 1926, and 6 Comp. Gen. 51. 

The difficulty of procuring and maintaining permanently a per- 
sonnel qualified to translate the various unusual languages is not 
questioned. Notwithstanding such difficulty, however, the prohi- 
bition in the act of August 5, 1882, against the employment of per- 
sonal services in the District of Columbia, unless such employment 
is authorized and payment therefor specifically provided by law, 
admits of no exception other than as specifically provided by law. 
No less positive are the requirements of the classification act of 
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March 3, 1923, and the appropriation act for your bureau for the 
fiscal year 1927, that all personal services in the District of 
Columbia shall be employed and paid in accordance with the 
classification act of 1923. 

Attention is invited to sections 1 and 2 of Rule VIII of the Civil 
Service Rules and Regulations providing for temporary appointy 
ments. If unable to procure necessary translations otherwise, it 
would appear possible to make temporary appointments under these 
rules for one hour or one day or such periods as may be required 
for the particular translations, the compensation to be paid being 
fixed in accordance with the rates established by the classification 
act. See 4 Comp. Gen. 729, 748, and 851. 

It is noted that you made inquiry of the State Department but 
that the department is unable to render assistance through its trans- 
lators, but no mention is made by you of the cooperative service 
maintained under the chief coordinator, Bureau of the Budget, for 
furnishing translation service by the various Government bureaus 
or departments. See Memorandum No. 18, issued October 20, 1925, 
by the Interdepartmental Board on Simplified Office Procedure. I 
would suggest that there be inquired into whether the cooperative 
service can supply the translations needed by your bureau or whether 
it would be practicable to secure the service of translators tem- 
porarily by direct employment for short periods under sections 1 


and 2 of Rule VIII of the Civil Service Rules and Regulations, and 
if satisfactory results can not be thus obtained a further submission 
of the matter be made to this office for consideration of the facts 
thus developed. 


(A-16448) 


MEDICAL TREATMENT—ENLISTED MAN OF THE NAVY ON LEAVE 
OF ABSENCE 


Where an enlisted man of the Navy was taken ill while on leave and was given 
treatment in a civilian hospital pursuant to instructions from his com- 
manding officer, no naval medical officer or Government hospital being 
available, the action of the commanding officer had the effect of terminat- 
ing the leave status of the man and of placing him under naval super- 
vision, and payment to the attending civilian physician for services ren- 
dered is authorized from public funds. 

Decision by Comptroller General McCarl, January 11, 1927: 

Dr. Russell M. Kurten has requested review of settlement 0153217, 
dated September 1, 1926, disallowing his claim for $310 on account 
of professional services rendered to Charles Harvey Prindle, ap- 
prentice seaman, United States Navy, while a patient in Lincoln 
Hospital, Racine, Wis., during the period from April 1 to: May 
6, 1926. 
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The record shows that Prindle was granted leave from the naval 
training station, Great Lakes, Ill., for the period from March 26 
to April 7, 1926. He was taken ill at Racine, Wis., with diagnosis 
by claimant as spinal meningitis. Upon receipt of report by the 
medical officer at the naval training station of this man’s condition 
his commanding officer gave verbal authority by telephone to claim- 
ant to care for him in a civil hospital and report of his action was 
made to the Bureau of Medicine and Surgery on the same date as 
follows: 


From: Medical officer. 
To: Bureau of Medicine and Surgery, Navy Department, Washington, D. C. 
Subject: Report of civilian medical treatment in the case of Prindle, Charles 

Harvey, A.S., U.S.N. 

1. By direction of the commandant I have this day given authority, verbally, 
by telephone, to Dr. R. M. Kurten, 401 Arcade Bldg., Racine, Wis., to care 
for the above-named man in a civil hospital pending further instructions from 
competent authority. Prindle was reported ill this date as with cerebro-spinal 
fever while on leave in the above-named city. There was no naval medical 
officer or Government hospital available to care for him at that place. 


Louis IVERSON. 


Pursuant to such authorization claimant, April 1, 1926, placed the 
enlisted man in Lincoln Hospital and cared for him until May 6, 
1926, when he was moved by ambulance to naval hospital, Great 
Lakes, Ill. The naval medical officer furnished for use the necessary 


serum and kept in close touch with the progress of the case. The 
claim is for professional services rendered under these circumstances. 

The rule has been established over a long period of years that when 
an enlisted man is on leave or furlough from all duty and goes where 
he pleases, he may not employ his private physician at the expense of 
the Government; that payment of the expense of medical care and 
treatment procured by him from civilian physicians or in private 
hospitals when he becomes ill while on such leave or furlough is not 
authorized and that the mere cancellation of the leave does not shift 
the cost to the United States. But that rule has no application to 
the facts of this case where, upon information as to the illness of an 
enlisted man of the Navy on furlough at a place where naval medical 
facilities were not available, an authorized officer of the Navy pro- 
cured proper medical and hospital treatment for him. 

In the instant case the claimant was authorized by competent naval 
authority to care for the above-named enlisted man in a private 
hospital. This action by proper officers of the Navy had the effect of 
terminating the leave status of the enlisted man and placing him 
under naval supervision, and payment for medical treatment fur- 
nished to him by claimant on the request of the commanding officer 
of the man is authorized. 

Upon review $310 is certified due claimant. 
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(A-16662) 


FRAUDULENT ENLISTMENT—DEBTS DUE STATION MESS 


There is no authority to reimburse the mess treasurer of a Coast Guard station 
for the indebtedness to the station mess of an enl.sted man discharged by 
reason of fraudulent enlistment, there being no pay and allowances accru- 
ing under such an enlistment. 


Assistant Comptroller General Ginn to C. Brower, boatswain’s mate, United 

States Coast Guard, January 11, 1927: 

There has been received your request of October 13, 1926, for re- 
view of settlement No. 0155556, dated October 2, 1926, disallowing 
your claim for $14.84 as reimbursement for subsistence furnished 
Robert Denison by the Squan Beach Coast Guard station mess dur- 
ing the period July 2 to 20, 1926. 

It appears that Denison enlisted July 2, 1926, in the Coast Guard 
for duty as surfman at the Squan Beach station and that he was dis- 
charged July 20, 1926, pursuant to instructions from the comman- 
dant United States Coast Guard, dated July 19, 1926, by reason of 
fraudulent enlistment. He was furnished 53 meals at the mess of 
the Squan Beach station, and the $14.84 claimed is for his propor- 
tionate share of the expenses attached to the mess. 

Under the provisions of section 4 of the act of June 10, 1922, 
42 Stat. 630, and the Executive order of June 19, 1922, an enlisted 
man of the Coast Guard who is not furnished rations in kind is en- 
titled to a subsistence allowance of $1 per day where Government 
messing facilities are furnished. This amount when properly ac- 
crued is payable to the man, decision of March 16, 1925, A-6139, and 
it is his obligation to reimburse the mess for the meals furnished to 
him. In case of death or desertion, it has been held that a Coast 
Guard station mess is in the nature of a Government instrumentality 
and that reimbursement may be made to the treasurer thereof from 
the balance, if any, accrued to the man’s credit, after liquidation of 
all indebtedness to the United States. A-10554, dated August 13, 
1926. But in the instant case, the man acquired no right to pay and 
allowances under his enlistment contract, obtained by fraud, ‘which 
was voided by the Government, resulting in his discharge from the 
service. 1 Comp. Gen. 511; decision of August 8, 1926, A-15138. 
There was no accrued balance due him from which the station mess 
may be reimbursed for the meals furnished. 22 Comp. Dee, 539. 

Upon review the settlement is sustained. 
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(A-16831) 


SEAMEN, DESTITUTE AMERICAN—RELIEF 


Where an American seaman voluntarily left a United States Marine hospital 
where he was receiving the relief authorized by law, and embarked as a 
passenger on a voyage to a foreign country, arriving there in a destitute 
condition, he is entitled to no relief as a destitute American seaman in a 
foreign country, his status being merely that of a destitute American citizen 
for whom no relief or aid from public funds is authorized by law. (Affirmed 
by 6 Comp. Gen. 653.) 

Comptroller General McCarl to the Secretary of State, January 13, 1927: 

There has been received your letter of December 24, 1926, file No. 
FA-358.1115, Dybvik, Einar, transmitting copies of dispatches from 
the American consuls at Goteborg, Sweden, and Trieste, Italy, dated 
November 23 and November 27, 1926, respectively, with request for 
decision as to whether payment is authorized from the appropriation 
for the relief and protection of American seamen for the hospital 
treatment furnished one Einar Dybvik by the “ Allmanna och Sahl- 
greneka Sjukhuset,” a hospital in Goteborg, under the following cir- 
cumstances : 

On July 26, 1926, the then consul at Goteborg received a letter 
from the “ Svenska Amerika Linjon,” a local steamship line, stating 
that a passenger, Einar Dybvik, who had arrived in Goteborg on 
July 25, 1926, on the steamship Drottningholm was admitted to the 
above-named hospital and expressing the supposition that the consul 
would pay his expenses as he was destitute and in possession of an 
American passport. The consul replied, declining to assume any re- 
sponsibility for the hospital expenses of Dybvik, and stating that the 
consulate could assume no financial responsibility on behalf of 
American citizens. Further. investigation of the case was made and 
it was ascertained that the patient was a naturalized American citi- 
zen of Norwegian birth; that he had an American passport issued 
in October, 1922, and a master’s certificate issued by the United 
States Department of Commerce on July 14, 1921; that he had been 
discharged from United States Marine Hospital No. 14, New Orleans, 
La., on July 7, 1926, at his own request, having received treatment at 
said hospital from April 8, 1926, to the date of his discharge; and 
that his last service as a seaman was terminated on February 15, 
1926, er about two months before his admission to the Marine Hos- 
pital. Upon these facts the consul assumed responsibility for his 
treatment on the ground that he was:a destitute American seaman 
and as such entitled to the benefits provided for in section 4577, 
Revised statutes, reading as follows: 


It shall be the duty of the consuls, vice-consuls, commercial agents, and 
vice-commercial agents, from time to time, to provide for the seamen of the 
United States, who may be found destitute within their districts, respectively, 
sufficient subsistence and passages to some port in the United States, in the 
most reasonable manner, at the expense of the United States, subject to such 
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instructions as the Secretary of State shall give. The seamen shall, if able, 
be bound to do duty on board the vessels in which they may be transported, 
according to their several abilities. 

The account of the hospital for the services rendered Dybvik was 
presented to the successor of the consul who assumed responsibility 
for the hospitalization of Dybvik and payment thereof was refused 
for the reason that such expenses were not deemed to be a proper 
charge against the consulate since Dybvik was not in the status of a 
destitute American seaman within the meaning of the statutes pro- 
viding for the relief of such seamen. The appropriation sought to 
be charged with the expenses here in question reads as follows: 

For relief and protection of American seamen in foreign countries, in the 
-anama Canal Zone, and in the Philippine Islands, and shipwrecked American 
seamen in the Territory of Alaska, in the Hawaiian Islands, in Porto Rico, 
and in the Virgin Islands, $125,000. (44 Stat. 334.) 

In a decision of June 27, 1922, 1 Comp. Gen. 761, it was said: 


The purpose of the statute in question [section 4577] was to promote service 
in the United States merchant marine by providing relief for American seamen 
who might become destitute as a result of their calling and by returning said 
seamen to the United States in order that they might again engage in the service 
of the United States merchant marine. While it is not necessary in order to 
obtain the relief that the seamen’s last employment before application for 
relief be as a seaman on an American vessel, yet it can not be assumed that 
it was the intent or purpose of the law that a person who had once been a 
seaman of the United States should forever thereafter, upon becoming destitute, 
be entitled to the relief provided. * * * 

The relief, such as hospital care and subsistence, which consular 
officers are authorized to furnish destitute American seamen is such 
only as may be necessary pending their return to the United States 
“at the earliest practicable date.” 2 Comp. Gen. 439: 4 id. 252. 
See also 2 Comp. Gen. 150, in which it was held: 


* * * The appropriation for relief and protection of American seamen 
in foreign countries is not available for expenses of subsistence and treatment 
in a foreign country for any period subsequent to the date on which the sea- 
man could, with reasonable regard for his safety, be returned to a port in the 
United States. 


In the instant case the seaman voluntarily left the United States 
Marine Hospital where he was receiving the relief authorized by 
law and embarked as a passenger on a voyage to a foreign country, 
arriving there in a destitute condition. . Under such circumstances 
he was entitled to no relief as a destitute American seaman in a 
foreign country. 

Upon the facts presented I am constrained to hold that the status 
of Dybvik, when the hospital expenses here in question were in- 
curred, was merely that of a destitute American citizen for whom 
no relief or aid from public funds is authorized by law. 


i 
a 
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(A-16698) 


PANAMA CANAL—APPROVAL OF EXPENDITURES BY THE GOV- 
ERNOR—LEAVES OF ABSENCE OF COURT OFFICIALS 


Under the provision in the annual appropriation acts for the Panama Canal 
that the appropriation shall “be expended under the direction of the 
Governor of the Panama Canal,” it is the duty of the governor not to 
authorize or approve any unlawful payment, including the salary of the 
district judge, the district attorney, and the marshal of the Panama Canal 
Zone for leave of absence taken in excess of the amount authorized with 
pay by the act of September 21, 1922, 42 Stat. 1006, as amended by the 
act of December 29, 1926, 44 Stat. 924. 

The leave of absence with pay authorized for the district judge, the district 
attorney, and the marshal of the Panama Canal Zone in the amount of 
six weeks “each year” by the act of September 21, 1922, 42 Stat. 1006, 
and increased to 60 days “each year” by the amendatory act of December 
29, 1926, 44 Stat. 924, is to be computed on the basis of the calendar year. 
The leave is not cumulative from year to year, and payment for any 
unused portion thereof is not authorized. 

The act of December 29, 1926, 44 Stat. 924, increasing the amount of leave 
of absence with pay authorized for the district judge, the district attorney, 
and the marshal of the Panama Canal Zone from six weeks, or 42 days, 
to 60 days each year is effective to grant the 18 days’ additional leave for 
the calendar year 1926. 


Comptroller General McCarl to the Governor of the Panama Canal, January 
14, 1927: 


Consideration has been given to your letters of December 3, 1926, 
and January 5, 1927. 
The first-mentioned letter is as follows: 


1. Section 8—g of the act of Congress approved September 21, 1922, amending 
the Panama Canal act, provides that: 

“The district judge, the district attorney, and the marshal * * * shall 
be allowed six weeks’ leave of ubsence each year with pay, under such regula- 
tions as the President may from time to time prescribe.” 

2. Apparently the President has never prescribed any regulations. 

3. The same act, in section 8 d and f, fixes the salaries of these three court 
officials, but of course does not appropriute the necessary funds with which 
to pay them. 

4. In order to provide funds to pay the salaries of the district judge, the 
district attorney, and the marshal of the Canal Zone, the Governor of the 
Panama Canal includes in his annual estimates, the necessary amounts, and 
the annual appropriation act for the Panama Canal including these amounts, 
reads in part as follows: 

“For every expenditure requisite for and incident to the maintenance and 
operation, sanitation, and civil government of the Panama Canal and Canal 
Zone * * * all to be expended under the direction of the Governor of the 
Panama Canal.” 

5. The act of September 21, 1922, in section 7, also provides “that the Gov- 
ernor of the Panama Canal shall, in connection with the operation of such 
canal, have official control and jurisdiction over the Canal Zone, and shall 
perform all duties in connection with the civil government of the Canal Zone, 
— is to be held, treated, and governed as an adjunct of such Panama 

anal.” 

6. The foregoing appears to place the responsibility for the proper expendi- 
ture for the salaries of the district judge, district attorney, and marshal upon 
the Governor of the Panama Canal, and in the absence of specific regulations 
by the President, it is left for the governor to determine whether and when 
these salaries or any part thereof is payable or not. 

7. The present district attorney's (Mr. F. E. Mitchell) appointment dates 
from February 16, 1925; he entered on his first leave of absence effective 
December 14, 1925, and returned to the Canal Zone at the end of January, 
1926, having been absent for 48 days. If his leave of absence had been calcu- 
laied ou uw service-year basis, he would have been entitled at that time to only 
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42 days and, as I understand the duties of the governor in this respect, it would 
have been necessary to withhold from him the proportionate salary for 6 
days during which he was absent from the Canal Zone in excess of the number 
of days allowed by law. As a matter of expediency, I decided to calculate his 
leave of absence on the basis of the calendar year, charging 18 days of his 
absence to the calendar year 1925 and 30 days to the calendar year 1926, which 
would leave 12 days due him during the calendar year 1926. 

8. Mr. Mitchell again entered on leave of absence, effective November 29th, 
and if he remains away from the Canal Zone to the end of this year, he will 
have been absent a total of 63 days during this calendar year, during which, 
however, he is entitled to only 42 days’ if calculated on a calendar-year basis. 

9. If it was erroneous to calculate his leave on a calendar-year basis, and 
if it should be calculated on a service-year basis, he would have been entitled 
to 42 days leave of absence during the service year ending February 15th, 
1926 (during which time he, however, took 48 days) and 42 days in the service 
year ending February 15, 1927. In the latter case, having entered on leave 
of absence effective November 29, 1926, his 42-day allowance will end January 
9th, 1927. 

10. Your decision is desired on the following questions: 

(a) Is the Governor of the Panama Canal authorized or obliged to pay 
these three court officials in monthly instalments the salaries fixed by Con- 
gress, during their terms of office, regardless of any absence from the per- 
formance of their duties on the Canal Zone, or while absent from the Canal 
Zone, in excess of the six weeks’ leave of absence allowed by act of Congress? 

(b) If the foregoing question is answered in the negative, should the leave 
of absence allowance be calculated on the basis of service years or calendar 
years? 

(c) If the leave of absence is to be based on service years, is it in order to 
withhold from the present district attorney the amount paid h'm for the 6 days 
he was away from the Canal Zone in excess of the 6 weeks allowed by the act, 
between December 14th, 1925, and the end of January, 1926? 

(d) If the leave of absence may be calculated on the basis of calendar years, 
for how many days may the district attorney be paid on the present leave of 
absence, which became effective November 29th, 1926, assuming that he had 
already been paid for 30 days in the calendar year 1926, applicable to the 
42-day allowance each year? 

(e) In connection with your decision of September 16, 1926, in the case of 
the distr'ct judge, may the annual leave of absence allowance of the district 
judge, the district attorney, and the marshal be considered oh a cumulative 
basis in the future? 

11. Please note the attached letter from the Attorney General to the Secre- 
tary of War, dated July 6, 1925, with reference to the unauthorized absence of 
District Attorney Ridenour, and two letters from the Assistant Attorney Gen- 
eral to the present district attorney, dated November 5, 1925, and November §8, 
1926, with reference to the leave of absence of the district attorney. 


From the wording of question (a) it may be inferred that you have 
some doubt whether the matter here presented is controlled by the 
case of Smith v. Jackson, 246 U. 8. 388, in which was affirmed the 
judgment of the Circuit Court of Appeals, fifth circuit, 241 Fed. 
Rep. 747, affirming the judgment of the district court of the Canal 
Zone which granted a writ of mandamus directing the auditor of the 
Panama Canal to pay the salary of Judge Jackson without making 
any deduction therefrom on account of absence from duty in excess 
of the period of leave with pay specifically authorized in the act of 
August 24, 1912, 37 Stat. 565. 

The provision in the act of 1912 relative to leaves of absence of 
the judge was that “ The district judge shall be ¢ntitled to six weeks’ 
leave of absence each year with pay.” It will be noted that the 
leave therein provided for was not made subject to any regulation 
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or administrative control whatever, whereas the statute in the present 
case, act of September 21, 1922, 42 Stat. 1006, provides that “the 
district judge, the district attorney, and the marshal * * * shall 
be allowed six weeks’ leave of absence each year with pay, under 
such regulations as the President may from time to time prescribe.” 
With reference to th’s provision the present Attorney General in 
opinion of July 6, 1925, to the Secretary of War, with reference to 
leave of absence of the marshal in the Canal Zone, said: 

My judgment is that Mr. Ridenour should not be paid his salary for any 
time that he has absented himself from his post of duty without authority 
in excess of the six weeks allowed by law. In the event he has already been 
paid his salary for time that he has spent away from his office, in excess 
of six weeks, and without authority, he should be requested to refund whatever 
sum so paid him. 

Furthermore, it appears from the opinion of the district court 
in the Jackson case that the Attorney General had advised Judge 
Jackson that his explanation as to why he had been absent a few 
days in excess of the period of leave prescribed by the statute was 
entirely satisfactory, whereas in the instant case the Assistant At- 
torney General by letter of November 8, 1926, in reply to the district 
attorney’s request for leave of absence advised as follows: 

Your request for leave is approved to the extent of six weeks’ actual time, 
including the time of travel, and provided you have had no annual leave during 
the present fiscal year; and provided further that your absence is approved 
by the Governor of the Canal Zone. 

With reference to a former leave of absence of the present district 
attorney the Assistant Attorney General in letter of November 5, 
1925, quoted the leave provision, supra, and said: 

This appears to be mandatory. Certainly the Attorney General would not 
feel warranted in authorizing a leave of absence in excess of the prescribed 
limitations placed upon such leave by Congress. 

The department suggests, therefore, that you take only such leave as is 


allowed by law; and further, that your leave be taken at a time agreeable to 
the Court and the Governor of the Canal Zone. 


It may be noted, also, that the duties of the Auditor of the Panama 
Canal as stated in the opinion of the lower court in the Jackson case 
were essentially different from the duties of the Governor of the 
Panama Canal with respect to administrative control over the appro- 
priations from which current payments of salary to the district attor- 
ney are made. In the light of these various facts it would seem to be 
apparent that the decision in the case of Smith v. Jackson has no 
application to the matter here presented. Accordingly, in answer 
to question (a), I have to advise that in view of the provision in the 
annual appropriation acts of the Panama Canal (fiscal year 1927, 
act of April 16, 1926, 44 Stat. 295-296) that same shall “ be expended 
under the direction of the Governor of the Panama Canal,” it would 
appear to be your duty not to authorize or approve any unlawful 
expenditures proposed to be made under said appropriations. 
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(b) It is the established rule and practice in the application of 
leave laws generally to grant leave of absence with pay on the basis 
of the calendar year unless the law or regulations specifically pre- 
scribe otherwise. Furthermore, the word “ year” used in the statutes 
in other connections, in the absence of special conditions, ordinarily 
refers to the calendar year. 5 Comp. Gen. 145. It may be concluded, 
also, that in this instance the statute refers to the calendar year and 
that the leave of absence authorized for the three court officials in 
question was intended to be on the basis of the calendar year. The 
same is true relative to the act of December 29, 1926, 44 Stat. 924, 
referred to in your letter of January 5, 1927, increasing the leave of 
absence with pay of the three court officers in question to 60 days 
“each year.” See also second paragraph, decision of September 16, 
1926, 6 Comp. Gen. 186. 

(c) In view of the answer to question (b) consideration of this 
question is unnecessary. 

(d) It is understood that the absence from duty beginning Novem- 
ber 29, 1926, was duly authorized and that the district attorney was 
absent from duty the remainder of the calendar year 1926. This 
answer is predicated upon such understanding. The maximum 
authorized by the statute, 42 Stat. 1006, was’6 weeks, or 42 days, 
each calendar year. There is no provision in the law, or in any 
regulation made pursuant to law, to authorize the cumulation of 
such leave from year to year, nor has this been authorized by the 
more recent statute cited. Therefore, it must be held that any unused 
leave with pay to which the district attorney may have been entitled 
for the calendar year 1925, lapsed at the end of said year and was 
not available to be taken in the calendar year 1926. Accordingly, 
the maximum leave of absence with pay authorized for the calendar 
year 1926, under the 1922 statute, was 42 days. If he were absent 30 
days in January, 1926, for which he was paid, there remained a 
balance of only 12 days to which he was entitled beginning Novem- 
ber 29, 1926. Therefore, his 6 weeks’ or 42 days’ leave of absence 
with pay under the 1922 statute terminated December 10, 1926. 

In your letter of January 5, 1927, you direct attention to the act 
of December 29, 1926, supra, which amended subdivision (g) of sec- 
tion 8 of the Panama Canal act by increasing the leave of absence 
authorized to be allowed to these three court officers to 60 days each 
year, an increase of 18 days. In the absence of any other date spe- 
cifically fixed, a statute becomes effective on the date of approval, 
which in this instance is December 29, 1926; and as the district at- 
torney was still in office on said date he is entitled to receive the 
benefits of the statute with respect to leave for the calendar year in 
which the statute became effective. Accordingly, if his absence sub- 
sequent to December 10, 1926, should be administratively approved, 
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you would be authorized to approve payment to him from the avail- 
able appropriation for a total of (10 and 18) 28 days in the month 
of December, 1926. 

Under existing law and regulations question (e) is answered in the 
negative. 6 Comp. Gen. 186. 


(A-16868) 
PERSONAL SERVICES, JANITORS—ADVERTISING, TOWEL SERVICE 


Janitor service for premises leased to the Government, when not required to be 
furnished by the lessor under the provisions of the lease, is a personal 
service to be performed by regular employees of the Government engaged 
by direct employment in accordance with the classification act. 

The alleged refusal of the lessor of premises leased to the United States to 
permit any other towel service than the one selected by it to serve the 
lessees in the building does not warrant the placing of the towel-service 
contract without advertising, as the lessor has no legal right to dictate 
or restrict the operation ot Government business. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 15, 1927: 


The attention of this office has been called to the contract between 
your bureau and the Superior Window Cleaning Co. (Inc.) for jan- 
itor service for the third, fourth, and fifth floors, occupied by the 
Veterans’ Bureau, in the Pennsylvania Building, 225-241 West 
Thirty-fourth Street, New York City. The contract with the Supe- 
rior Window Cleaning Co. (Inc.) was entered into after submitting 
proposals for such services to a number of firms engaged in that class 
of business and the award was made to the lowest bidder. Janitor 
service, however, for leased premises, when not required of the lessor 
under the terms of the lease, is personal service for performance by 
regular employees under proper administrative supervision. 

The Veterans’ Bureau appropriation for the fiscal year 1927, act 
of April 22, 1926, 44 Stat. 319, provides for “salar'es of personnel 
in the District of Columbia and elsewhere in accordance with the 
classification act of 1923.” The position of janitor and like positions 
have been classified’ in the custodial grades under the classification 
act of 1923, 42 Stat. 1488, which was extended to the field service 
of the Veterans’ Bureau by the act of December 6, 1924, 43 Stat. 
705, by an appropriation of $1,225,000 to enable the adjustment of 
the compensation of the field forces of that bureau in accordance 
therewith. There is accordingly no authority to employ janitors 
and pay compensation for such services otherwise than in accordance 
with the classification act. 6 Comp. Gen. 141; id. 364. 

Furthermore, the work to be performed was not to be done by the 
contractor personally, but by employees selected by it. In other 
words, the duty of selecting employees qualified to perform personal 
services for the United States was transferred to the contractor 
instead of being performed by proper administrative officers. The 
delegation of administrative duties to others by contract is not 
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authorized. 6 Comp. Gen. 51. See also Underwood vy. United States, 
decided by the Court of Claims June 14, 1926. 

There has also been called to the attention of this office contracts 
with the Hartford Apron & Towel Supply Co., dated June 7, 1926, 
Nos. 1718 and 1740, for furnishing laundry towel service for the use 
of the employees and the medical and dental clinic in the premises at 
983 Main Street, Hartford, Conn. These contracts were let without 
competition, it being stated in explanation thereof that “This com- 
pany is the only one permitted by the owners of the American Indus- 
trial Building to give towel services to the tenants.” The leases 
covering the rental of space in the building in question have been 
examined, but nothing is found therein which would justify any such 
restriction on the part of the lessor. In the absence of such a pro- 
vision in the lease, the lessor is without authority to interfere in the 
manner in which the Government conducts its business, and any such 
attempt on the part of the lessor or owners of the building being 
wholly unwarranted furnishes no legal justification for failure to 
comply with the requirements of section 3709, Revised Statutes. 

In view of the conditions under which the above contracts were 
entered into, credit will be allowed for all payments thereunder for 
services rendered prior to March 1, 1927. Prompt notice should be 
given of the termination of the respective contracts and steps should 
be taken to engage any necessary janitor service by direct employ- 
ment and to advertise and relet the towel supply contracts to the 
lowest qualified bidder. It is noted that all of the contracts in ques- 
tion are subject to termination upon 10 days’ notice. 


(A-16871) 
PAY, ARMORY DRILL—NATIONAL GUARD 


Where a captain of the Medical Corps, National Guard, assigned to the medical 
detachment of an infantry regiment of the National Guard, performed under 
assignment prescribed medical services, such as physical examination, 
inoculation, and vaccination, for officers and enlisted men of organizations 
at his station on their prescribed drill dates, he may be regarded as having 
performed his appropriate duties as required by law and regulation for 
armory drill pay purposes, 


Assistant Comptroller General Ginn to Maj. F. J. Baker, United States Army, 

January 17, 1927: 

There has been received your communication submitting a supple- 
mental pay roll of the Medical Department Detachment, One hundred 
and twenty-fourth Infantry, Florida National Guard, for the period 
April 1 to June 30, 1926, covering armory drill pay of Capt. Albert 
C. McKenzie, Medical Corps, in the sum of $76.44, with request for a 
decision as to whether you are authorized to make the payment. 

It appears that by order of the Headquarters, One hundred and 
twenty-fourth Infantry, Florida National Guard, Plant City, Fla., 


663.14°—27——-32 
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dated October 1, 1925, Captain McKenzie, Jacksonville, Fla., was 
assigned to duty as follows: 

1. Pursuant to the provisions of par. 452, National Guard Regulations, you 
are assigned to duty with and directed to attend drills of those organizations of 


the 124th Infantry stationed at Jacksonville, Florida. 
. * a * * . - 


8. In addition to the duties as set forth in par. 1, Captain Albert C. McKenzie 
will perform the medical duties—i. e., physical examination, inoculation, and 
vaccination of the officers and enlisted men at his station. 


The officer certifies that on April 7, 14, 19, 28; May 5, 12, 19, 26; 
June 2, 9, 18, and 23, 1926, the regular scheduled drill dates of the 
following organizations: 


Hq. Co., 124th Inf. Batty. A, 265th C. A. C. 
Hq. Co., 124th Inf., 2d Bn. Band Sec. Ser. Co., 124th Inf. 
Co. F, 124th Inf. 220th M. T. Co. Q. M. C. 
Howitzer Co., 124th Inf. 146th Motorcycle Co., Q. M. C. 
Hq. Co., 265th C. A. C. 
He performed professional services with these organizations as 
follows: 
April 7th, physical examination of enlisted men, F. N. G., 2.00 hrs, 
April 14th, vaccin ‘tions and inoculations, enlisted men, 2.00 hrs. 
April 19th, physical examination of enlisted men, F. N. G., 2.00 hrs, 
April 28th, phys'cal examination of enlisted men, F. N. G., 1.30 hrs, 
Muay 5th, inoculations, enlisted men, F. N. G., 2.00 hrs. 
May 12th, inoculations and physical examinations, 2.00 hrs. 
May 19th, physical examination of enlisted men, F. N. G., 1.30 hrs, 
May 26th, physical examinations and inoculations, 2.00 hrs. 
June 2d, physical examination of enlisted men, F. N. G., 2.00 hrs, 
June 9th, inoculations and vaccinations, enlisted men, 2.00 hrs. 
June 18th, physical examin:tion of enlisted men, 2.00 hrs. 
June 23d, inoculations and vaccinations, enlisted men, 2.00 hrs. 


The commanding officers of the organizations mentioned certify 
that Captain McKenzie performed professional services for their 
units on the dates indicated and that the service rendered was from 
one and one-half to two hours each date. The Regular Army officer 
on duty with the State certifies that Captain McKenzie satisfactorily 
performed his appropriate authorized equivalent duties. 

It is understood that the claimant was appointed captain, Medical 
Coprs, May 15, 1923, federally recognized June 26, 1923, and assigned 
that date to the Medical Detachment, One hundred and twenty- 
fourth Infantry. He is entitled to armory drill pay, under the pro- 
visions of section 109 of the national defense act, as amended by 
section 3 of the act of June 3, 1924, 43 Stat. 364, and paragraph 
928b., National Guard Regulations, 1922, as amended by change 
No. 16, June 21, 1924, for the satisfactory performance of his ap- 
propriate duties. 

Paragraphs 445 (j) and 452, National Guard Regulations, as 
amended by change No. 14, June 3, 1924, provide, respectively, as 
follows: 


45.* * * 


(j) Except as provided in paragraphs 449, 452, and 928 (f) of these regula- 
tions, staff officers and aides-de-camp assigned or attached to a headquarters, 
other than those of State staff corps and departments, will be required to 
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attend each month four assemblies for drill or other instruction of the same 
duration as prescribed for officers of companies. Their duties will consist of 
participating in tactical evolutions with their commands when the latter are 
drilled as units, and of such appropriate administrative and tactical studies 
and exercises as may be ordered by their proper commanders. Such staff 
officers and aides-de-camp who command headquarters units will attend as- 
semblies of the number and duration prescribed in this subparagraph, with 
the units they command. 

452. Field and staff officers who do not reside at the station of their com- 
mand and who do not attend assemblies for drill and instruction therewith, 
will be required as equivalent to and in lieu of attendance at such assemblies 
to take such corresponding courses of study as will tend to promote their 
efficiency in the duties pertaining to the normal functions of their grades and 
branches. Such courses will be ordered by their proper commanders. 

It has been held that attendance at drills of a line organization by 
an officer of the Medical Corps is not the performance of the appro- 
priate duties of such officer and that such attendance does not entitle 
him to armory drill pay. 64 MS. Comp. Gen. 467. It was stated, 
however, in 3 Comp. Gen. 4, that undoubtedly the examination of 
recruits for a federally recognized organization is a proper duty of 
the medical officer thereof and for which regulations may properly 
provide that he shall receive credit for armory drill pay purposes. 

Paragraph 115, National Guard Regulations, 1922, provide that 
the Medical Department is charged with the duty, among other 
things, of making physical examinations of offieers and enlisted men, 
and paragraphs 337, 339, and 340 of the regulations provide for the 
physical examination, vaccination, and inocculation of applicants 
for enlistment or reenlistment by an officer of the Medical Corps 
designated for the organizations in which made. The number of 
officers and men physically examined, vaccinated, and inoculated by 
Captain McKenzie on each of the drill dates mentioned is not shown. 
Upon modification of the roll to show that information, the officer 
may be regarded as having satisfactorily performed his appropriate 
duties as required by law and regulations and entitled to armory 
drill pay in accordance therewith, and the voucher may be paid on 
completion as herein indicated, if otherwise correct. 


(A-15416) 


ESTATES OF DECEASED SOLDIERS—DISPOSITION 


In all cases where a soldier has been dead more than three years and all the 
heirs have made claim at or prior to the time the proceeds of the estate 
are received for deposit into the Treasury, such proceeds may be deposited 
to the current appropriation “ Estates of deceased soldiers, United States 
Army (trust fund),” rather than to the same appropriation for the fiscal 
year in which the soldier died, as required by decision of July 81, 1924, 4 
Comp. Gen. 138, and decision of March 12, 1925, A-3112. Where one or 
more of the heirs have not made claim, the procedure directed in said prior 
decisions will be followed. 


Comptroller General McCarl to the Secretary of the Treasury, January 19, 
1927: 


There has been received your letter of January 7, 1927, advising 
that in accordance with office letter dated November 30, 1926, you 
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have corrected miscellaneous receipt covering warrant No. 63, second 
quarter, 1927, so as to effect the covering of the amounts of the 
estates of four deceased soldiers, received for deposit during the 
current fiscal year, to the current fiscal year appropriation “ Estates 
of deceased soldiers, United States Army (trust fund),” rather than 
to the same appropriation for the fiscal year 1919, in which the 
soldiers died, as required by decision of July 31, 1924, 4 Comp. Gen. 
138, and decision of March 12, 1925, A-3112. 

For the reason that the soldiers had been dead for more than three 
years, and application had already been received from all of the 
heirs, an exception to the requirements of the cited decisions was 
authorized, and credit to the current appropriation directed, in order 
to make the proceeds of the estates immediately available for pay- 
ment to the heirs instead of having them pass automatically to the 
credit of the appropriation “ Soldiers’ Home, permanent fund (trust 
fund),” three full fiscal years having elapsed, and thereby saving 
the delay and duplication of work incident to directing a settlement 
out of soldiers’ home funds. This rule will be followed hereafter 
in all cases where the soldier has been dead more than three years 
and all of the heirs have made claim at or prior to the time the 
proceeds of the estate are received for deposit, but if one or more of 
the heirs have not made claim or it is otherwise necessary to reserve 
one or more shares, the procedure directed in the cited decisions of 
July 31, 1924, and March 12, 1923, will be followed. 


(A-16766) 
TRANSPORTATION—HOUSEHOLD GOODS AND PRIVATE MOUNTS 
OF ARMY OFFICERS 


Where an officer of the Army, under permanent change of station orders, 
indicated h's desire to have the packing and crating of his household goods 
expedited, but requested that his private mounts be not forwarded until 
a certain date in order that he might be at his new station when they 
arrived, the extra expense, occasioned by the shipping of the household 
goods and private mounts separately, was incurred solely for the officer's 
benefit and he is chargeable therewith. 


Decision by Assistant Comptroller General Ginn, January 19, 1927: 

Maj. Edward G. Huber, Medical Corps, United States Army, has 
requested review of settlement No. 0103989, dated May 11, 1926. 
disallowing his claim for refund of $69.75 collected from him as 
extra expense accrued through shipping his private mounts sep- 
arately from his household goods, under the circumstances here n- 
after stated. 

The record shows that on permanent change of station from Bos- 
ton, Mass., to Atlanta, Ga., as directed in Special Orders No. 86, 
War Department, dated April 13, 1925, claimant turned over to the 
Quartermaster’s Department for shipment 10,020 pounds of house- 
hold goods, 1,458 pounds of professional books, and two private 
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mounts of an estimated weight of 1,100 pounds each. The household 
effects were removed, prior to May 31, 1925, from claimant’s apart- 
ment to the Government warehouse, where at the solicitation of 
claimant and with h‘s assistance they were immediately packed and 
crated for shipment, and on June 9, 1925, were shipped to his new 
station in care of the Quartermaster, Fourth Corps Area, Atlanta, 
Ga. Claimant had been granted leave of absence and in order that 
he might be at his new station when his horses arrived, he requested 
that they be held until July 1, 1925. They were accordingly not 
included in the shipment of his household effects but were held and 
sh'pped on the date designated by him. The separate shipment 
of the mounts resulted in increased charges of $69.75. 

Claimant states that while he requested that his horses be not 
shipped until on or about July 1, 1925, he specifically requested 
neither separate nor combined shipment of household goods and 
horses. Statements made in affidavits of the personnel employed in 
the quartermaster’s office at Boston would indicate that it was 
claimant’s desire that the work in connection with the packing and 
crating of his household goods be expedited. The crating and pack- 
ing thereof having been completed on June 8, 1925, the relation of 
the Government in connection therewith required that they be 
shipped promptly. If no instructions had been given concerning his 
horses, they, in view of the regulations, decisions, and established 
procedure, would have been shipped with his household goods at the 
lower rate. The claimant had no right to the storage in a Govern- 
ment warehouse of his household goods until the date selected by 
him for shipment of his mounts. 

Under the circumstances appearing, the additional expense in- 
curred by reason of two separate shipments of claimant’s personal 
effects must be regarded as having been made necessary by his request 
that his horses be shipped on a particular date, and it must therefore 
be held that he is obligated to bear the extra expense incident thereto. 
18 Comp. Dec. 480. 

Upon review the settlement is sustained. 


(A-16913) 


REW ARDS—DESERTERS—VOLUNTARY SURRENDER TO CIVIL 
OFFICER 
Where a deserter from the Army voluntarily surrendered to a civil officer and 
such officer took him into custody and delivered him to military contro! st 
the nearest military post, the conditions of law authorizing the payment 
of a reward for the apprehcnsion of a deserter have been complied with 
and payment thereof to such civil officer is authorized. 
Assistant Comptroller General Ginn to Maj. H. G. Rice, United States Army, 
January 19, 1927: 


There has been received your request of December 16, 1926, for 
decision whether payment of a reward of $50 is authorized on a 
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voucher transmitted therewith in favor of Pleas Cook, night chief 
of police of Duquoin, Ill., for the apprehension and delivery to mili- 
tary control of Private Charlie Stilwell, a deserter from the Army. 

It is shown that Private Stilwell deserted the service March 11, 
1926, at Fort Wadsworth, N. Y., and surrendered November 4, 1926, 
to the claimant at Duquoin, Ill., who delivered him November 8, 
1926, to military control at Jefferson Barracks, Mo. You state that 
the element of doubt as to the legality of the proposed payment 
comes from the fact that the soldier voluntarily surrendered to the 
chief of police of Duquoin, IIl., and that you are not satisfied that 
the apprehension feature of the authority for the payment of the 
$50 reward is fully met. 

The authority of law for such payment is contained in the annual 
appropriation for the War Department, 44 Stat. 259, as follows: 

For the apprehension, securing, and delivering of soldiers absent without 
leave and of deserters, including escaped military prisoners, and the expenses 
incident to their pursuit; and no greater sum than $50 for each deserter or 
escaped military prisoner shall, in the discretion of the Secretary of War, be 
paid to any civil officer or citizen for such services and expenses * * * 

The term “ apprehension ” is applicable to the capture or arrest of 
a person on a criminal charge; it includes the seizing or taking hold 
of a man and detaining him and it may be used when he is already 
in custody. 

In the instant case the soldier had been declared a deserter, having 
been absent without authority from military control for a perio: of 
over seven months, when he surrendered at a place more than 1,000 
miles from his proper station. The claimant, a civil officer, took him 
into custody and four days later delivered him at his personal 
expense to the military authorities at the nearest military post, 
which was 88 miles from the place of surrender. 

The conditions of the law authorizing the payment of the reward 
would appear to have been complied with and you are advised that 
payment is authorized on the voucher if it is otherwise correct. 


(A-14798) 
SUBSISTENCE, PER DIEM IN LIEU OF—JURORS AND WITNESSES 


The per diem allowance for subsistence, authorized by section 3 of the act of 
April 26, 1926, 44 Stat. 323, to be paid to witnesses while in attendance 
before United States courts and United States commissioners upon the 
certification by the court or commissioner that the place of holding court is 
so far removed from residence as to prohibit return thereto “from day to 
day,” is to be computed upon the calendar day. 5 Comp. Gen, 1028, modified. 


Comptroller General McCarl to the Attorney General, January 21, 1927: 
There has been received your letter of October 20, 1926, requesting 

reconsideration of the decisions of this office of October 7, 1926, 

A-14972, with respect to the revised voucher forms for making pay- 
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ments to jurors and witnesses and of June 25, 1926, 5 Comp. Gen. 
1028, in which it was held that the per diem payments for sub- 
sistence to witnesses authorized by the act of April 26, 1926, 44 
Stat. 323, should be computed upon periods of 24 hours each, be- 
ginning with the hour the payee actually commenced travel. You 
urge that the proper basis for the payment of the per diem allow- 
ances is the calendar day. You also invite attention to the provisions 
of section 855 and 846 of the Revised Statutes, and the fact that all 
witnesses’ and jurors’ fees are paid upon order of the court, and that 
the marshal under section 846, Revised Statutes, is protected against 
any erroneous payment of fees and costs made pursuant to the order 
of the court. 

Section 846 provides: 

* * * That no accounts of fees or costs paid to any witness or juror, upon 


the order of any judge or commissioner, shall be so reexamined as to charge 
any marshal for an erroneous taxation of such fees or costs * * *., 


The protection afforded the marshal by section 846, Revised Stat- 
utes, however, only goes to the marshal’s accounts and does not 
necessarily preclude the United States from asserting an erroneous 
payment as against the witness or juror. Duval v. United States, 
23 Ct. Cls. 102. As between witness or juror and the United States, 
therefore, the matter of fees and costs received or claimed would 
appear to involve the matter of the availability of the particular 
appropriation for payment and would be for ultimate adjustment 
by this office pursuant to section 236, Revised Statutes, as amended. 
The form of the voucher upon which such fees are payable by the 
marshal is also a matter within the jurisdiction of this office. 
Singleton v. United States, 22 Ct. Cls. 118. 

The act of April 26, 1926, 44 Stat. 323, provides: 

Sec. 3. Witnesses attending in such courts, or before such commissioners, 
shall receive for each day's attendance and for the time necessarily occupied in 
going to and returning from the same $2, and 5 cents per mile for going from 
his or her place of residence to the place of trial or hearing and 5 cents per 
mile for returning: And provided further, That witnesses (other than wit- 
nesses who are salaried employees of the Government and detained witnesses) 
in the United States courts, including the District Court of Hawaii, the District 
Court of Porto Rico, and the Supreme Court of the District of Columbia, who 
attend court or attend before United States commissioners, at points so far 
removed from their respective residences as to prohibit return thereto from day 
to day, shall, when this fact is certified to in the order of the court or the 
commissioner for payment, be entitled, in addition to the compensation provided 
by existing law, as modified by this Act, te a per diem of $38 for expenses of 


subsistence for each day of actual attendance and for each day necessarily 
occupied in traveling to attend court and return home. 


Separated from the remainder of the act, the phrases “days of 
actual attendance ” and “ days necessarily occupied in traveling” are 
susceptible of the construction adopted in decision in 5 Comp. Gen. 
1028, 
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It is noted, however, that the per diem allowances are payable only 
upon a certificate by the court that the place of holding court is 
so far removed from the respective residences of the witnesses 
as to “prohibit return thereto from day to day.” This phrase 
has reference to the days of holding court and to hold that the day 
in that phrase meant periods of 24 hours each would doubtless result, 
in some cases, in the day ending in the middle of a court session 
which would be inconsistent with the idea of returning home between 
sessions of the court or. overnight, which is the hardship evidently 
intended to be relieved from. 

In view of all that has now been submitted and the apparent pur- 
pose of the enactment it seems reasonable to conclude that what was 
intended was the calendar day and such meaning will be adopted by 
this office. 5 Comp. Gen. 1028, is modified accordingly. 

( A-16787) 
APPOINTMENTS—OFFICERS—AFFIDAVITS 
The act of December 11, 1926, 44 Stat. 918, requiring that certain appointees 
file an affidavit with the Comptroller General of the United States to the 
effect that no consideration was transferred, promised, or paid for the 
securing of such appointment, is applicable to United States commissioners 
and referees in bankruptcy who are appointed by the courts, but not to 
deputy clerks of court or clerical assistants to clerks whose appointments 
are made by the clerk of the court. 
The prohibition in section 2 of the act of December 11, 1926, 44 Stat. 919, 
vgainst the payment of “salary” until the required affidavit is filed, is in 
aid of section 1 of that act and is to be construed broadly to accomplish 
the purpose for which enacted and includes all compensation resulting from 
the appointment pursuant to which the affidavit is required by section 1. 


It does not, however, limit the requirements of section 1 to appointments 
on an annual or monthly salary basis. 





































Comptroller General McCarl to Hon. Smith Hickenlooper, United States dis- 

trict judge for the southern district of Ohio, January 21, 1927: 

There has been received your letter of January 7, 1927, requesting 
to be advised whether the affidavits required by the act of December 
11, 1926, 44 Stat. 918, of individuals appointed as oflicers, must be 
furnished by deputy clerks, clerical assistants in the clerk’s office, 
referees in bankruptcy, and United States commissioners. Your 
doubt appears to arise from the fact that United States commis- 
sioners are paid on a fee basis and referees in bankruptcy are usually 
paid from the assets of the bankrupt estate. 

The act of December 11, 1926, 44 Stat. 918, makes it unlawful 
to pay or offer to pay, to solicit or to receive anything of value, to 
procure or to aid in procuring any appointive office under the Goy- 
ernment of the United States and prescribes a penalty for any 
violation of said act. On the same date an act was approved re- 
quiring affidavits of all individuals thereafter appointed in a pre- 
scribed manner as officers of the United States. The last-mentioned 
act provides; 
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That each individual hereafter appointed as an officer of the United States 
by the President, by and with the advice and consent of the Senate, or by the 
President alone, or by a court of law, or by the head of a department. shall, 
within thirty days after the effective date of his appointment, file with the 
Comptroller General of the United States an affidavit stating that neither he 
nor anyone acting in his behalf has given, transferred, promised, or paid any 
consideration for or in the expectation or hope of receiving assistance in secur- 
ing such appointment. 

Sec. 2. No salary shall be paid to any individual required under section 1 to 
file an affidavit until such affidavit has been filed. 


United States commissioners and referees in bankruptcy are re- 
quired by statute to be appointed by the court. See acts of May 28, 
1896, 29 Stat. 184, and July 1, 1898, 30 Stat. 555. These officers 
are accordingly individuals appointed as officers of the United States 
by a court of law within the purview of section 1 of said act of 
December 11, 1926, 44 Stat. 918. 

The appointments of deputy clerks of court and clerical assistants 
to clerks of court are authorized by section 4 of the act of February 
26, 1919, 40 Stat. 1182, in the following language: 

That when, in the opinion of the Attorney General, the public interest requires 
it he may, on the recommendation of the clerk of a district court, which recom- 
mendation shall state facts (as distinguished from conclusions) showing uecessity 
for the sume, allow such clerk to employ necessary deputies and clerical 


assistants, upon compensation to be fixed by the Attorney General from time 
to time and paid as hereinafter provided. 


While the appointments of deputy clerks and clerical assistants 


must be authorized by the Attorney General such appointments are 
made by the clerk of the court, and they can not be said, therefore, 
to have been appointed by a court of law or by the head of an exec- 
utive department or in any of the other ways referred to in section 
1 of the act in question. They are not, therefore, required to file 
the affidavits specified in said act. See copy of General Regulations 
No. 62 of this office. 

Section 2 of said act of December 11, 1926, was evidently intended 
as an aid to the enforcement of section 1 and not as a limitation 
thereon. It is to be construed, therefore, in such manner as will 
best effectuate the purpose for which the law was enacted, and the 
requirement that “no salary” shall be paid until the required affi- 
davits are filed is not to be taken as limiting the provisions of section 
1 to officers on an annual or monthly salary basis, but the word 
“salary” is rather to be taken and considered as referring to all 
forms of compensation resulting from the appointments to which 
section 1 of the act refers. Your submission is answered accordingly. 
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(A-12324) 
COMPENSATION—ALLOWANCES IN KIND—ALASKA RAILROAD 


Under the provisions of section 3 of the act of March 2, 1926, 44 Stat. 161, 
requiring the reasonable value of allowances furniShed in kind to be deter- 
mined and considered as part of compensation in fixing salary rates, there 
is as much requirement to show in the accounts of disbursing officers that 
portion of the total rate of compensation of individual employees represent- 
ing the determined value of allowances furnished in kind, as there is to 
show that portion of the total rate of compensation representing the amoynt 
paid in cash. The employees of the Alaska Railroad are not excepted from 
the requirements of the statute. 


Comptroller General McCarl to the Secretary of the Interior, January 22, 1927: 

There has been received your request of December 24, 1926, for 
‘further consideration of the question as to the application to the 
employees of the Alaska Railroad of the provisions of section 3 of 
the act of March 2, 1926, 44 Stat. 161, requiring the reasonable value 
of allowances furnished in kind to be determined and considered as 
part of compensation in fixing salary rates. 

The matter was considered in decision of November 16, 1926, 6 
Comp. Gen. 332. The particular point on which further considera- 
tion is requested is whether the determined value of quarters and 
other allowances furnished in kind to the employees of the Alaska 
Railroad may be omitted entirely from the pay rolls of the railroad. 
The prior decision held: 


* * * And the value determined as required by the statute should be 
shown in some manner on the pay rolls, or pay voucher, or otherwise in the 
accounts of the disbursing officer in order that it may be determined in the 
audit that a compliance with the statute has been made. 


You suggest that because the rate of compensation of Alaska Rail- 
road employees is not fixed by statute, the classification act, or other- 
wise, and the compensation of such employees is not subject to de- 
duction under the retirement act, that there would appear to be no 
necessity or requirement for the determined value of allowances 
furnished in kind to be shown on the pay rolls. The prior decision 
did not require that the determined value of the allowances furnished 
in kind be shown on the pay rolls necessarily, but if not on the 
pay rolls on “ pay voucher, or otherwise in the accounts of the dis- 
bursing officer.” That is to say, any other method than notation on 
the pay rolls which sufficiently discloses the facts in the accounts of 
the disbursing officer would suffice. You propose that no detailed 
showing whatever be made as to individual employees in the 
accounts, but that— 


such information as may be required by your office to be supplied through 
copies of regulations, wage schedules, etc., covering the subject in a general 
way, reporting specifically, however, with reference to the few employees 
subject to the retirement act. 


Determination that compliance has been made with the classifica- 
tion act and the retirement act was not all that was sought to be 
accomplished by the act of March 2, 1926, which is broader in scope 





el 
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than the classification act and the retirement act. The purpose of 
the act of March 2, 1926, was to provide that any allowance of value 
of the character specified therein furnished employees must be con- 
sidered compensation, and said act specifically requires that “the 
reasonable value of such allowances shall be determined.” Under this 
statute the determined value of quarters or other allowances fur- 
nished in kind is as much a part of compensation of individual 
employees as is the cash paid, and the amount thereof must be clearly 
shown. You suggest that while the statute requires the determined 
value of allowances to be considered as a part of compensation, 
there is no stipulation that the part of compensation paid in the form 
of allowances in kind shall be stated in the pay roll or otherwise in 
the accounts of the disbursing officer. Such a requirement follows as 
a matter of course as the accounts must show the entire compensation 
paid, and this office has no authority to waive the requirement. That 
is to say, under this new enactment there is as much requirement to 
show in the accounts that portion of the total rate of compensation 
of individual employees representing the determined value of allow- 
ances furnished in kind as there is to show that portion of the total 
rate of compensation representing the amount paid in cash. The 
one is as mandatory as the other. 

If desired, the value of allowances in kind may be determined and 
shown by groups or classes, designated by letters or other symbols, 
in schedules or regulations to be filed in this office, and the value 
of an allowance or allowances in kind received by individual em- 
ployees may be indicated on the pay rolls by the letter or symbol 
corresponding to the letter or symbol shown for the particular group 
or class in the schedules or regulations. But the mere filing of 
schedules or regulations in this office covering the subject in a general 
way without some showing as to individual employees in the accounts 
of disbursing officers would not suffice. 


(A-16875 
PERSONAL SERVICES—NOTARIES PUBLIC 


In view of the provisions of the act of January 22; 1925, 43 Stat. 770, for the 
payment of expenses of disbarment proceedings involving the right to 
practice before the Treasury Department in internal-revenue matters from 
the appropriation for collecting the internal revenue, such proceedings are 
internal-revenue matters within the purview of section 3165, Revised 
Statutes, as reenacted by section 1115 of the revenue act of 1926, 44 Stat. 
177, and the requisite oaths should therefore be administered by internal- 
revenue agents. The hiring of outside notaries public to take and acknowl- 
edge depositions is unauthorized. Personal services under the appropria- 
tion for collecting the internal revenue may be employed only as authorized 
by law—that is, in accordance with the classification act—as extended to 
the field service. (Modified by 6 Comp. Gen. 576.) 


Comptroller General McCarl to the Secretary of the Treasury, January 22, 1927: 
There has been received your letter of December 30, 1926, request- 
ing review of settlements Nos. 0153731 and 0141957, dated October 
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6 and 7, 1926, respectively, disallowing the claims of A. Morgan 
Brian for $60 and Annabel Beaudoin for $39.03. The claims cover 
services as notaries in taking depositions, administering oaths, etc., 
are approved for payment from the appropriation, “Collecting 
internal revenue,” and are itemized as follows: 


To A. Morgan Brian: 


Certifying 16 Government exhibits attached to record of depositions, 
kak ee aa AA ae eR a as caseutivannckgmnmnnpoeainaienes $8. 00 
Certifying 13 depositions, at $4 


To Annabel Beaudoin: 
Taking depositions and transcribing 2 copies of same, 3,768 lines, 


NR iat ack cin cacohee aint setae eirenteren-o-tndleresc dese ope wes tersnepenteeereseoe oreseate dete eeianes $37. 68 
ampatecemmruted; (10 at: 100 eech.i.o oe och i eb tcc 1. 20 


Registration fee 


The appropriation, “Collecting internal revenue, 1926,” made in 
the act of January 22, 1925, 43 Stat. 770, provides: 

For expenses of assessing and collecting the internal-revenue taxes, includ- 
ing the employment of the necessary officers, attorneys, experts, agents, 
accountants, inspectors, deputy collectors, clerks, janitors, and messengers in 
the District of Columbia and the several collection districts to be appointed 
as provided by law * * * necessary expenses incurred in making investi- 
gations in connection with the enrollment or disbarment of practitioners before 
the Treasury Department in internal-revenue matters, and other necessary 
miscellaneous expenses, * * * 

The act of July 7, 1884, 23 Stat. 258, authorizes you to prescribe 
rules and regulations governing the recognition of agents, attorneys, 
and others to represent claimants before the Treasury Department 
and pursuant thereto there was issued Circular No. 230, dated 
August 15, 1923, promulgating rules and regulations and authorizing 
the holding of hearings in disbarment proceedings including the 
taking of depositions “before any officer duly authorized to admin- 
ister an oath for general purposes.” Said Circular 230 covers the 
admission and disbarment of agents and attorneys generally before 
your department and had the disbarment proceedings been general 
in their nature there might have been some question of the authority 
of an internal-revenue agent to administer the necessary oaths and 
take the depositions. The appropriation above quoted, however, 
gives specific authority to pay therefrom the expenses incurred in 
disbarment proceedings in internal-revenue matters, thus distinguish- 
ing such proceedings from proceedings involving the right to prac- 
tice generally before the department. As that is the appropriation 
sought to be charged in this case, it must be presumed that the dis- 
barment proceedings were confined to internal-revenue matters, other- 
wise the expense would be a departmental expense and not charge- 
able to a bureau appropriation. See A-397, May 27, and July 14, 
1924, Being an internal-revenue matter, therefore, internal-revenue 
agents had full authority to administer all necessary oaths under 
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section 3165, Revised Statutes, reenacted by section 1115 of the 
revenue act of 1926, 44 Stat. 117. There is no reason, therefore, why 
any one of the officers, agents, or employees named in said section 
3165, Revised Statutes, would not have been competent to take depo- 
sitions and administer the necessary oaths in disbarment proceedings 
involving internal-revenue matters. The hiring of private indi- 
viduals outside of the Government service to administer oaths or 
take depositions in lieu of regularly qualified and available em- 
ployees of the Government is unauthorized. 1 Comp. Gen. 409; 
A-14517, July 9, 1926. 

The authority given in the appropriation for personal services to 
be appointed “as provided by law ” contemplated the performance 
of services by regular employees and does not authorize such em- 
ployment otherwise than at rates as prescribed in the classification 
act as extended to the field service by the act of December 6, 1924, 
43 Stat. 704, and the act of January 22, 1925, 43 Stat. 764; A-13749, 
January 10, 1926; A-14517, July 9, 1926; 4 Comp. Gen. 908; id. 1077. 

Upon review the disallowances are sustained. 


(A-16937) 
PERSONAL SERVICES—ARCHITECTS—DEPARTMENT OF JUSTICE 


The services of an architect for the preparation of plans and as a consultant 
in connection with the installation of new boilers and repairs and altera- 
tions to the power house at the Federal penitentiary at Atlanta, Ga., are 
not such as the Department of Justice requires in connection with its 
ordinary activities, but the necessity therefor arises solely because of the 
specific appropriation for the construction work at Atlanta, including “ all 
expenses connected therewith.” Accordingly, the provisions of the act of 
August 5, 1882, 22 Stat. 255, prohibiting employment of personal services 
in the District of Columbia are not so clearly involved as to preclude such 
employment. 

The provisions of the classification act of 1923 were not extended to the field 
service generally by the acts of December 6, 1924, 43 Stat. 709, and January 
22, 1925, 43 Stat. 764, but only to those services for which appropriations 
were made in the act of December 6, 1924. The extension of the classifica- 
tion act, under such circumstances, to the regular employees at the Federal 
penitentiary at Atlanta, Ga., paid under the appropriation for salaries of 
officers and employees does not, therefore, limit the maximum compensation 
which may be paid for the personal services of an architect, necessary and 
incident to and payable under the appropriation for the purchase and 
installation of new boilers and the repairs and alterations of the boiler 
house. 


Comptroller General McCarl to the Attorney General, January 22, 1927: 
There has been received your letter of January 7, 1927, requesting 
to be advised whether a contract may be entered into by your depart- 
ment with an architect for the preparation of plans and for services 
as a consultant in connection with the installation of new boilers and 
repairs and alterations to the power house at the Federal peniten- 
tiary at Atlanta, Ga., for a consideration of $6,000, payment therefor 


inten —~anncentenis at Sm n mse 
a 
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to be made under the appropriation in the act of April 29, 1926, 
44 Stat. 348, worded as follows: 

For the purchase and installation of new boilers, and all expenses con- 
nected therewith, including repairs and alterations to the power house neces- 


sary to the installation, $200,000, and to be so expended as to give the maximum 
amount of employment to the inmates of such penitentiary. 


Personal services of this character are generally for performance 
by regular employees of the Government, but it appears that you 
have applied to the office of the Supervising Architect and to other 
departments and have been unable to procure the necessary technical 
assistance, and that the Civil Service Commission has authorized 
the temporary employment of an architect under section 4, Rule 
VIII, for a period of three months or more, not extending beyond 
June 30, 1927. 

The services here involved are not such as the Department of 
Justice requires in connection with its ordinary activities, but the 
necessity therefor arises solely because of the specific appropriation 
for the construction work at Atlanta, including “all expenses con- 
nected therewith.” Accordingly the provisions of the act of August 
5, 1882, 22 Stat. 255, prohibiting employment of personal services in 
the District of Columbia are not so clearly involved as to preclude 
such employment. 

The act of December 6, 1924, 43 Stat. 709, contained an appropria- 


tion to enable the adjustment of the salaries of employees at the 
Atlanta penitentiary in accordance with the classification act of 1923. 
The act of January 22, 1925, 43 Stat. 764, provided as follows: 


Those civilian positions in the field services under the several executive 
departments and independent establishments, the compensation of which was 
fixed or limited by law but adjusted for the fiscal year 1925 under the authority 
and appropriations contained in the act entitled “An Act making additional 
appropriations for the fiscal year ending June 30, 1925, to enable the heads of 
the several executive departments and independent establishments to adjust 
the rates of compensation of civilian employees in certain of the field services,” 
approved December 6, 1924, may be paid under the applicable appropriations 
for the fiscal year 1926 at rates not in excess of those permitted for them 
under the provisions of such act of December 6, 1924. 

The Budget for 1927 discloses that the classification has been 
applied to all salaries of the regular employees at Atlanta paid under 
the appropriation in the act of April 29, 1926, of “$244,360 for 
salaries and wages of all officers and employees” at that place. So 
far as the use of the salary appropriation is concerned there would 
be no authority to exceed the rate of $7,500 per annum, the maximum 
rate fixed by the classification act. 4 Comp. Gen. 755; id. 915; id. 
1077. The adjustment of field-service positions, however, under the 
extension of the classification act was limited to those positions or 
services for which funds were expressly provided in the act of 
December 6, 1924, supra, and was not applicable to the field service 


generally. See decision of March 19, 1925, A-8419, regarding the 
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compensation of the superintendent of the Chippewa Logging 
Service and his assistants, also 5 Comp. Gen. 235; 6 zd. 332. 

The compensation of the architect in the present case is proposed to 
be paid under the appropriation above cited for the purchase and 
installation of the new boilers, which expressly provides for all 
expenses connected therewith and appears to be a proper charge 
against that appropriation. As the provisions of the classification 
act have not been extended to such temporary personal services as 
might be necessary under this particular appropriation, there would 
appear to be no objection to contracting with the architect in ques- 
tion at rates in excess of those permitted by the classification act if 
considered reasonable and necessary for the work to be performed. 

Your submission is answered accordingly. 


(A-17008) 


PUBLIC BUILDINGS—REMODELING—AVAILABILITY OF APPROPRI- 
ATION FOR TEMPORARY HOUSING OF PATIENTS 


Where an act providing for the remodeling of the mechanical equipment and 
rehabilitation of a marine hospital and making appropriation therefor, 
also appropriated, under another heading, for the rental of temporary 
quarters for Government officials and the moving expenses incident thereto 
while the hospital was undergoing remodeling, such latter appropriation 
may be held available for the expenses of providing temporary quarters 
for, and the moving of, patients of such hospital as well as the officers and 
employees attached thereto. 


Comptroller General McCarl to the Secretary of the Treasury, January 24, 
1927: 


I have your letter of January 11, 1927, requesting decision on a 
question presented as follows: 


Your attention is respectfully invited to two provisions in the act (Public 
No. 492, 69th Congress) making appropriations to supply deficiencies in certain 
appropriations. The paragraphs referred to are—(1) under “ Public Building 
Sites and Construction,” page 37—The Secretary of the Treasury is authorized 
to enter into contracts for the entire estimated cost of certain work at the 
Chicago, Ill., Marine Hospital, for not to exceed $184,000.00. (2) Under “ Public 
Buildings, salaries, rent, general expenses, etc.,” page 39—There is provided the 
sum of $175,000.00, for rent of temporary quarters, etc. 

To put into effect the legislation first named, relating to the remodeling of the 
mechanical equipment and rehabilitation of the Marine Hospital Building at 
Chicago, it will be necessary for the Public Health Service to vacate this 
Marine Hospital while the work is being carried out. The decision of your 
office is desired as to whether or not the second-named legislation providing an 
appropriation for rental of temporary quarters would be available for rent of 
said quarters and moving expenses for the Government officials and personnel 
of the hospital, and also for rental of quarters for patients. 


The act of July 3, 1926, 44 Stat. 873, under the heading “ Public 
buildings, sites and construction,” provides: 


Chicago, Lilinois, Marine Hospital: Toward the construction of an extension 
to the power house, the modernization of all mechanical equipment, the rehabil- 
itation of all byildings, and for additional facilities and miscellaneous repairs, 
$100,000; and the Secretary of the Treasury is authorized to enter into con- 
tracts for the entire estimated cost of such work for not to exceed $184,000, 
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The same act, under the heading “ Public buildings, salaries, equip- 
ment, rent, general expenses,” etc., provides: 

Rent of temporary quarters: For rent of temporary quarters for the accom. 
modation of Government offic als and moving expenses incident thereto, fiscal 
year 1927, $175,000. 

The authorization for the renting of temporary quarters “ for the 
accommodation of Government officials ” evidently was intended to 
provide for continuing the activity occupying the building to be 
demolished or remodeled during the period of the building opera- 
tions. 

It is understood from your letter that it would be impossible to 
have the work performed as authorized in the section first above 
quoted unless the buildings are vacated and that the existing activi- 
ties of the hospital may not continue unless the Government officials, 
employees, and patients occupying the buildings are moved to tem- 
porary quarters. If such be the fact, the use of the appropriation 
last quoted for the payment of the rental of temporary quarters for 
the accommodation of the Government officials and the moving ex- 
penses incident thereto is authorized for-providing temporary quar- 
ters and moving expenses for the patients of the hospital as well as 
for the officers and employees attached thereto. 

The question submitted is answered accordingly. 


(A-17072) 
COMPENSATION OF FOURTH-CLASS POSTMASTERS 


The basis for computing the quarterly compensation of an incoming fourth- 
class postmaster, under the act of June 4, 1926, 44 Stat. 695-6, when more 
than one postmaster serves in the same office during the fiscal year, is to 
authorize allowance to him at the end of each quarter of the compensa- 
tion theretofore earned by him during the fiscal year, less the amount 
previously paid to him or his predecessors in office, within the maximum 
authorized by the statute for the office for the quarter or quarters that 
have elapsed since the beginning of the fiscal year. 


Decision by Comptroller General McCarl, January 24, 1927: 

There is before this office for consideration the basis for computing 
the quarterly compensation of fourth-class postmasters under the act 
of June 4, 1926, 44 Stat. 695-6, when more than one postmaster serves 
in the same office during the fiscal year. 

That portion of the statute in question for consideration provides 
as follows: 


The compensation of postmasters of the fourth class shall be fixed upon the 
basis of the whole of the box rents collected at their offices and commissions 
upon the amount of canceled postage-due stamps and on postage stamps, * * * 

* * * the same to be ascertained and allowed by the General Accounting 
Office in the settlement of the accounts of such postmasters upon their sworn 
quarterly returns: Provided, That in adjusting the quarterly compensation of 
postmasters of the fourth oes the General Accounting Office shall allow such 
compensation as may be sfiown by the quarterly returns to be due, not exceed- 
ing $275 for the quarter ending September 30, not exceeding $550 for the two 
quarters ending December 31, not exceeding $825 for the three quarters ending 
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March 31, and not exceeding $1,100 for the whole fiscal year, exclusive of 
3 cents commission on each money-order issued: Provided further, That when- 
ever during the fiscal year there occurs or is created a change in the post- 
mastership of an office of the fourth class, by death or otherwise, the outgoing 
postmaster shall receive in the final settlement of his account all his earned 
compensation for that part of the fiscal year which he has served, but in no 
case shall such compensation amount to more than such a sum as is determined 
by taking such a fractional part of $1,100 as the time he has served in that 
fiscal year is to the whole fiscal year: * * 


Prior statutes providing the basis for computing of compen- 
sation of fourth-class postmasters were the acts of March 3, 1883, 
22 Stat. 602; June 5, 1920, 41 Stat. 1046; and February 28, 1925, 43 
Stat. 1054. 

The point for consideration may be illustrated by assuming a situa- 
tion as follows: 


A and B served as postmaster at X, a fourth-class post office, during the six 
months ended Dec. 31, 1926; A from July 1 to Nov. 23, 1926, and B from 
Noy. 24 to Dec. 31, 1926. 

A’s compensation for the quarter ended Sept. 30, 1926, was less than $275.00, 
say $100.00. From Oct. 1 to Nov. 23, 1926, his compensation as shown by his 
quarterly return for the fractional part of the quarter was, say $100.00, which 
is less than the pro rata of $275.00. 

During the 38 days of B’s service the cancellations were unusually heavy 
and as a result B’s quarterly return for the fractional part of the quarter 
shows that his earned compensation was $450.00, which is in excess of the pro 
rata of $275.00. If one man had served from Oct. 1 to Dec. 31, 1926, the 
quarterly return for the entire quarter would show $550.00 as the compensa- 
tion for that quarter. 


In the application of the acts of 1883, 1920, and 1925 to cases 
where two or more postmasters served consecutively at the same post 
oflice during the same quarter, the former auditor for the Post Office 
Department and this office followed the decision dated May 1, 1884, 
of First Comptroller Lawrence, volume 5, page 100, that the com- 
pensation attached to the office, not the officer, and that each post- 
master was entitled to his pro rata compensation only. It was the 
practice in the last quarter of the fiscal year to credit the outgoing 
and incoming postmasters with the excess compensation earned by 
them, respectively, not exceeding of course the limits prescribed by 
law. The principles on which the calculations were made are set 
forth in section 311, Postal Laws and Regulations, as amended July 
16, 1924, and May 16, 1925. 

The provision of the statute as hereinbefore quoted specifically 
provides what amount of earned compensation the outgoing post- 
master shall receive, where a change in postmasters occurs during a 
fiscal year, but does not specifically cover the basis for computing the 
maximum compensation of incoming postmasters for the balance of 
the fiscal year. In no case may the maximum of $1,100 for the office 
be exceeded, irrespective of the number of postmasters who may fill 
the office during the year. The evident purpose and intent of the 
statute as now amended is to authorize settlement with an incoming 
postmaster at the end of each quarter after his appointment as though 
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he had been in the service from the beginning of the fiscal year, and 
on the basis that he will remain in the service for the remainder of 
the fiscal year, authorizing allowance to him at the end of each quar-. 
ter of the compensation theretofore earned by him during the fiscal 
year, less the amount previously paid to him or his predecessors in 
office, within the maximum authorized by the statute for the office for 
the quarter or quarters that have elapsed since the beginning of the 
fiscal year. 

Thus, in the illustration given, A would receive $200, the total 
amount earned by him, said amount being less than 146/365 of $1,100, 
and B would receive $350 of the $450 earned by him, making a total 
of $550, the maximum authorized by the statute for the two quarters 
ended December 31, 1926, irrespective of whether B’s service may or 
may not terminate prior to the end of the fiscal year. 

Assuming that B’s service should terminate February 28, 1927, 
and C be appointed effective March 1, 1927, B’s limitation on earned 
compensation for January and February would be 59/365 of $1,100 
and C©’s limitation 31/365 of $1,100 for March, 1927. If B and C 
should earn and receive the maximum compensation authorized for 
the quarter ending March 31, 1927, C could receive for the quarter 
ending June 30, 1927, only the compensation earned by him during 
said quarter not exceeding $275. 


(A-16595) 
CONTRACTS—PERFORMANCE—-WELL DRILLING 


Where a contractor agreed to drill a well on a Government reservation not to 
exceed 1,200 feet in depth, at a stipulated price per foot, with a guarantee 
of a flow of not less than 30 gallons of water per minute suitable for 
drinking and boiler purposes, and he voluntarily stopped drilling after he 
had reached the depth of 918 feet, the flow of water then being 8.5 gallons 
per minute and suitable for boiler purposes only, the same constitutes a 
failure of performance of contract for which there is no legal obligation 
on the part of the Government to make payment. 


Decision by Comptroller General McCarl, January 25, 1927: 


The Acme Drilling Co. requested November 26, 1926, review of 
settlement No. 0155780, dated November 10, 1926, wherein was disal- 
lowed its claim for $1,315.72 for drilling an artesian well on the 
United States Reservation, Pascagoula, Miss., under proposal dated 
December 30, 1925, as follows: 


Par. 1. Drill a well aot to exceed 1,200 feet deep on the U. S. Reservation, 
Samer. Miss. * * 

Par. 2. The United States will furnish, without cost to the contractors, 
7. om * 

Par. 3. The shop facilities at the U. S. boat yard will be available to the 
contractor to make * * * 
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Par. 4. The contractor must guarantee an overflowing well which will fur- 
nish not less than 30 gallons of water per minute suitable for drinking purposes 
and for use in boilers, and furnish at his own expense the casing, well pipe, 
strainer, and all other materials, labor, tools and equipment, except as stated in 
paragraph 2, to complete the well in accordance with the best modern practice 
and subject to inspection and approval by a representative of the United States. 

Par. 5. Immediately upon completion of the well and before payment is made 
to the contractor, a sample of the water will be taken for the purpose of 
analysis to determine if it meets the above requirements. 

* * * * . . 


Price bid per foot, as follows: $2.25, 
* * % * * © * 


Work to be completed within 90 days after receipt of order. 


The records show that instead of drilling a well to a depth of 1,200 
feet the company drilled to a depth of 918 feet when it voluntarily 
stopped; that the flow obtained was only 8.5 gallons of water per 
minute instead of 30 gallons per minute as required under the con- 
tract; and that instead of water suitable for drinking and boiler 
purposes, the water obtained (according to a test by the Bureau of 
Chemistry) is only suitable for boiler purposes. Had the well met 
the requirements as set forth in the contract, the claimant would be 
entitled to $2.25 per foot for the 918 feet drilled, or $2,065.50. As 
the well did not meet the requirements as set forth in the specifica- 
tions, claimant proposed to the officer.in charge to accept the sum of 
$1,315.72 in full settlement for the work done; and while the officer 
recommends payment of this sum, upon the theory that by means of 
compressed air, available at the United States boat yard, the flow 
of the well might be increased to more gallons of water per minute 
than the quantity stipulated under the terms of the contract, he does 
not show that the water would be suitable for drinking purposes. 
This same officer further states that “The well in question has not 
been accepted and no water from the well has been used by the 
Government.” 

From the foregoing it is clear that the contractor failed to do 
what it undertook and guaranteed to do, in that the well which it 
drilled will not produce either the quality or quantity of water 
stipulated for in the contract. Consequently, there is no legal obli- 
gation on the Government to make any payment for the unsatisfac- 
tory well drilled. 

Upon review the disallowance is sustained. 


(A-16988) 
PAY—AID TO A REAR ADMIRAL OF THE NAVY 


The additional payment of $200 per annum under the act of May 13, 1908, 35 
Stat. 128, may not be made to an officer of the Navy appointed as aid to 
a rear admiral of the upper half unless it is established by satisfactory evi- 
dence (1) that the ad appointed will not cause the maximum number 
authorized by section 1098 of the Revised Statutes to be exceeded, (2) that 
he does not rank above a lieutenant, (3) that his appointment was made 
by competent authority for duty with a particular officer designated by 
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name, and (4) that the duty he performs for the rear admiral is exclusively 
and strictly personal, confidential, and of a routine character as contrasted 
with general staff duty. 


Assistant Comptroller General Ginn to Lieut. Commander Charles C. Copp, 
United States Navy, January 27, 1927: 


There was received December 24, 1926, your application for a deci- 
sion as to whether Lieut. Ralph U. Hyde, United States Navy, is 
entitled to the $200 additional compensation as aid to Rear Admiral 
B. F. Hutchison, United States Navy, commandant of the navy 
yard, Washington, D. C. 

The following order was addressed to Lieutenant Hyde from the 
Bureau of Navigation under date of December 3, 1926: 

Subject: To duty as aid to commandant, navy yard, Washington, D. C. 

1. You will report to Rear Admiral Benjamin F. Hutchison, U. 8. N., com- 
mandant, navy yard, Washington, D. C., for duty as his aid. 

2. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 

The right of Lieutenant Hyde to additional pay as aid is for de- 
termination under sections 1098 and 1261 of the Revised Statutes as 
made applicable to officers of the Navy by the assimilating clause in 
section 13 of the Navy personnel act of March 3, 1899, 30 Stat. 1007. 
The amount of additional pay (if any) he shall receive is that pre- 
scribed for aids in the Navy by the act of May 13, 1908, 35 Stat. 128, 
as follows: 

* * * Aids to rear-admirals embraced in the nine lower numbers of that 


grade shall each receive $150 additional per annum, and aids to all other rear- 
admirals $200 additional per annum each. * * * 


Rear Admiral Hutchison is embraced within the upper half of his 
grade (see act August 29, 1916, 39 Stat. 577-578) and consequently 
the rate of pay to which his qualified aid would be entitled is $200 
additional per annum. 

The qualifications of an aid in the Navy, however, should be deter- 
mined under sections 1098 and’ 1261 of the Revised Statutes and the 
Navy personnel act of March 3, 1899, supra, by assimilation to the 
qualifications for aid in the Army—i. e., (1) The officer must not rank 
above a lieutenant; (2) the duty performed for the rear admiral must 
be exclusively and strictly personal, confidential, and of a routine 
character as contrasted with general staff duty; and (3) because of 
this personal element, the assignment must be for duty with a par- 
ticular officer designated by name. Anow v. United States, 52 Ct. Cls. 
22; McLean v. United States, 52 Ct. Cls. 30; Palmer v. United States, 
52 Ct. Cls. 31; 24 Comp. Dec. 336, 570; 26 id. 249; 10 MS. Comp. 
Gen. 1204. 

Before the additional payment may be authorized in any case it 
must clearly appear from acceptable vouchers that these qualifica- 
tions have been met and that the maximum number of aids authorized 
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by section 1098 of the Revised Statutes has not been exceeded. The 
present submission fails to meet either of these requirements. 

It must be held, upon the record presented, that payment of aid 
pay at $200 additional per annum to Lieutenant Hyde is not 
authorized. 


(A-17050) 
VETERANS’ BUREAU—BURIAL EXPENSES 

The provisions of section 201 (1) of the World War veterans’ act, rather than 
the provisions of section 301 of the war risk insurance act, authorizing 
reimbursement for burial expenses, are applicable to all unsettled claims, 
whether death occurred prior or subsequent to June 7, 1924. Where 
death occurred in the service subsequent to July 2, 1921, reimbursement for 
burial expenses is authorized only if and when satisfactory evidence is 
submitted showing that death was the result of service between April 6, 
1917, and July 2, 1921. Where death occurred during service under 
reenlistment entered into subsequent to July 2, 1921, and the deceased had 
prior service during the war, reimbursement for burial expenses is not for 
disposition on the basis that the deceased was a “veteran of any war” 
which would authorize payment dependent upon insufficiency of assets, but 
is for disposition under the current appropriation acts available for burial 
expenses under the service in which the death occurred. 

Decision by Comptroller General McCarl, January 27, 1927: 

There is before this office for consideration the question as to the 
legality of proposed payments on two vouchers representing reim- 
bursement for burial expenses in the cases of Guy C. Kallenberger 
and Albert N. Fleischman, deceased veterans. 

In the first case voucher No. C-14011 has been executed and pre- 
sented for payment in favor of John B. Kallenberger for reimburse- 
ment in the amount of $30. According to data on the voucher the 
deceased last enlisted January 9, 1920, and died in the service Febru- 
ary 15, 1922. The question is presented whether reimbursement is 
authorized under section 301 of the war-risk insurance act of October 
6, 1917, 40 Stat. 405, or under section 201 (1) of the World War 
veterans’ act, dated June 7, 1924, 43 Stat. 617, and as amended by 
the act of July 2, 1926, 44 Stat. 794. The former provided: 

If the death occur before discharge or resignation from service, the United 
States shall puy for burial expenses and the return of body to his home a 
sum not to exceed $100, as may be fixed by regulations. 

Under this statute no express limitation was placed on the time of 
incurrence of the disease or disability from which death resulted or 
on the date of death, but the allowance was authorized if death 
occurred before discharge or resignation from the service. If this 
statute is applicable, the proposed payment is authorized, having 
been limited in amount to items authorized by regulation. 

The latter cited statute provides: 


(1) If death oceur or shall have occurred subsequent to April 6, 1917, and 
before discharge or resignation from the service, the United States Veterans’ 
Bureau shall pay for burial and funeral expenses and the return of body to his 
home a sum not to exceed $100, as may be fixed by regulation. 
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Section 212 of the same statute, 43 Stat. 623, and as amended by 
the act of July 2, 1926, 44 Stat. 798, provides: 


* * * ‘Titles II and IV of this Act shall not be applicable to any disability 
or resultant death in the service if such disability occurred as a result of serv- 
ice prior to April 6, 1917, or after July 2,1921: * * * 


The authority for payment of burial expenses in the World War 
veterans’ act is under Title II and the allowance falls within the 
above-quoted restriction. If this statute is applicable the voucher 
would be payable only upon a showing that the death of Guy C. Kal- 
lenberger on February 15, 1922, during service, resulted from service 
between April 6, 1917, and July 2, 1921. 

It will be noted that section 201 (1) of the World War veterans’ 
act above quoted stipulates “if death occur or shall have occurred 
subsequent to April 6, 1917.” This phrase applied the statute retro- 
actively to cover any death in the service which occurred subsequent 
to April 6, 1917. The provisions of the war-risk insurance act in 
force prior to. June 7, 1924, but repealed or superseded by that statute, 
may not be applied. The fact that death occurred prior to passage 
of the World War veterans’ act would not have vested such a right 
to reimbursement of burial expenses under the provisions of the 
war-risk insurance act as was saved by section 602 of the World War 
veterans’ act. All unsettled claims for reimbursement of burial ex- 
penses are for disposition under the provisions of the World War 
veterans’ act. 

It must be concluded, therefore, that payment on the voucher is 
authorized, if at all, under the World War veterans’ act and only 
if and when there is submitted satisfactory proof that the death of 
Guy C. Kallenberger was the result of a disability incurred between 
April 6, 1917, and July 2, 1921. 5 Comp. Gen. 1006. 

In the second case, voucher No. C-17523 has been executed and 
submitted in favor of George Fleischman for reimbursement of 
burial expenses of Albert N. Fle:schman in the amount of $39.03. 
The deceased enlisted July 18, 1916, and was discharged March 31, 
1919, reenlisted September 26, 1923, and died in the service March 
28, 1926. 

Reference may be made to the same portions of the statutes con- 
sidered in the first case and also to the second portion of section 
201(1) of the World War veterans’ act authorizing reimbursement 
of burial expenses of veterans of any war dying after discharge or 
resignation from the service, if determined by the Director of the 
Veterans’ Bureau to have left insufficient assets to meet the expenses 
of burial. It was held in decision of June 22, 1926, 5 Comp. Gen. 
1006, under these statutes, that if the death occurred in the service 
during a period of enlistment entered into subsequent to July 2, 
1921, the burial expenses are provided for in the current appro- 
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priation acts for the service in which enlisted, and that indigency 
is not a factor in such a case, even though there was a prior period 
of war service. The conclusion was reached that reimbursement 
under the Wérld War veterans’ act was not authorized. 

It has been suggested that there is a conflict between the decision 
in that case and the decision of June 11, 1923, 2 Comp. Gen. 791. 
The decision of June 11, 1928, was rendered prior to the passage of 
the World War veterans’ act and construed only the provisions of 
the war-risk insurance act. But if the principles therein announced 
seem to be in conflict with the decision of June 22, 1926, and the 
present decision, the later decisions will be considered as controlling. 

Accordingly, payment on voucher No, C-17523 in favor of George 
Fleischman is not authorized. 


(A-16787) 
APPOINTMENTS—OFFICERS—AFFIDAVITS 


The act of December 11, 1926, 44 Stat. 918, requiring that certain Federal 
appointees file an affidavit with the Comptroller General of the United 
States to the effect that no consideration was transferred, promised, or paid 
for the securing of such appointment, is not applicable to deputy collectors 
of internal revenue who are appointed by the collectors with the approval 
of the Commissioner of Internal Revenue, or to persons engaged in the field 
in the enforcement of the national prohibition act who are appointed by 
the commissioner. 


Comptroller General McCarl to the Secretary of the Treasury, February 2, 
1927: 


There has been received your letter of January 18, 1927, requesting 
decision whether the provisions of the act of December 11, 1926, 44 
Stat. 918, apply to deputy collectors of internal revenue who are 
appointed by the collectors with the approval of the Commissioner 
of Internal Revenue and to persons engaged in the field in the 
enforcement of the national prohibition act who are appointed by 
the Commissioner of Internal Revenue. 

The act of December 11, 1926, provides as follows: 

That each individual hereafter appointed as an officer of the United States 
by the President, by and with the advice and consent of the Senate, or by the 
President alone, or by a court of law, or by the head of a department, shall, 
within thirty days after the effective date of his appointment, file with the 
Comptroller General of the United States an affidavit stating that neither he 
nor anyone acting in his behalf has given, transferred, promised, or paid any 
consideration for or in the expectation or hope of receiving assistance is secur- 
ing such appointment. 

Sec. 2. No salary shall be paid to any individual required under section 1 to 
file an affidavit until such affidavit has been filed. 

As deputy collectors who are appointed by the collectors of 
internal revenue, and persons appointed by the Commissioner of 
Internal Revenue, are not appointed by the President, by a court of 
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law, or by the head of an executive department, they do not come 
within the purview of said aet and are not required to file the affi- 
davits required by that act of officers appointed under the conditions 
therein specified. 


° (A-15941) 


TRANSPORTATION—LAND-GRANT REDUCTIONS 


The right to deduction reserved by the United States in the land-grant acts 
is over the property and not alone over the company which owned the prop- 
erty and such right applies to services rendered the United States over 
land-aided lines, even though rendered by a carrier that was a stranger 
to the grant. Deduction, therefore, is required to be made from the 
earnings of a company that accrue for service rendered over a land-aided 
line although the company rendering such service was not the original 
grantee. 


Decision by Comptroller General McCarl, February 4, 1927: 

The Northern Pacific Railway Co. applied per letter of September 
11, 1926, for review of settlements T-11322 and T-12032, July 3 and 
12, 1926, of bills F-4931 and 4104 for transportation of two carloads 
of coal from Dietz, Wyo., and one carload from Kleenburn, Wyo., 
to Miles City, Mont., per bills of lading T-674382 and 674383, August 
12 and 25, and T-674384, December 18, 1925. 

The carrier claimed $159.63 for transportation of the shipments 
from Dietz and $76.10 on that from Kleenburn and allowance was 
made for $155.56 on the shipments from Dietz and $74.08 on that 
from Kleenburn. The carrier in its application for review contends 
that on all shipments destined to points on its line east of Huntley, 
Mont., settlement via Billings as made results in a double deduction 
account of the land-grant over the same piece of track and is in 
error and not acceptable to it and claim is made for the amounts 
disallowed. 

It appears that the Chicago, Burlington & Quincy Railroad 
Co. has no tracks of its own from Huntley, Mont., through Billings 
to Laurel, Mont., and that it has an arrangement with the Northern 
Pacific Railway Co. whereby it operates its trains over the tracks of 
that company from Huntley to and through Billings. 

The Northern Pacific Railway is a land-aided railroad from 
Ashland, Wis., through Huntley, Billings, and Laurel, Mont., to 
Puget Sound and Government shipments are entitled to a reduc- 
tion of 50 per cent from the commercial charges accruing over said 
railroad. 

Dietz and Kleenburn, Wyo., are points on the Chicago, Burlington 
& Quincy Railroad 138.7 and 133.7 miles, respectively, south of Bil- 
lings, Mont., and the joint rate from these points to Miles City, Mont., 
is $2.61 per ton of 2,000 pounds, applicable over the Chicago, 
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Burlington & Quincy Railroad to Billings and thence over the 
Northern Pacific Railway to Miles City, per Chicago, Burlington & 
Quincy Railroad, tariff G. F. O. 6900-G. I. C. C. 16201, applicable 
over the Chicago, Burlington & Quincy Railroad to Billings, thence 
Northern Pacific Railway to destination. The joint rate is divided 
39 per cent to Billings for the Chicago, Burlington & Quincy Rail- 
road and 61 per cent from Billings to Miles City for the Northern 
Pacific Railway, as authorized by supplement No. 2, issued June 3, 
1925, as effective March 10, 1925, to Chicago, Burlington & Quincy 
Railroad, G. F. O. 14613-A. (Northern Pacific Railway division 
sheet B-3130.) It is noted that this division sheet, prior to the date 
of supplement No. 2 thereto, provided that the percentage divisions 
applied via either Huntley or Billings but that after supplement No. 
2 was issued the divisions applied via Billings only and no provision 
was made for a division over Huntley. 

In a case decided by the Court of Claims in March, 1906, 41 Ct. 
Cls., 284, it was held that— 

Where a non land-grant road operates a through line in part over a land- 
grant road, the Government has the right to send goods over the entire line, and 
the nonaided road must transport them at land-grant rates, though it never 


received a benefit from and was a stranger to the grant; and the Government 
can not be compelled to reship or transfer the freight at the point of, junction 


to the land-grant road. 

This principle was sustained by the Supreme Court of the United 
States by decision of April 4, 1910, 217 U. S. 180, in which it was 
held that the power reserved to Congress in the land-grant act was 
over the property and not alone over the company which owned it, 
and that it extended to every use of the property and to as many 
tracks as may be used, whether by the owning company or by any 
company who receives a right from them. 

The question at issue in this case is the propriety of the deduc- 
tion on account of land grant from the commercial earnings or 
revenue accruing to the Chicago, Burlington & Quincy Railroad for 
its haul from Huntley to Billings, Mont., and from the commercial 
earnings or revenue accruing to the Northern Pacific Railway for 
its haul from Billings to Huntley, Mont., of the one shipment and 
from the facts shown by routing instructions in the applicable tariff 
and in carrier’s authorized divisions of the joint rate it is clear that 
the portion of the through route and haul between Huntley and 
Billings earns revenue for each of the carriers performing service in 
the through route and that the deduction on account of land grant 
from the proportion accruing to each road rendering service over 
this portion of the through route is correct. 


Upon review of the matter no differences are found and the settle- 
ment is sustained. 
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(A-17039) 
ENLISTMENTS—NAVY—EFFECTIVE DATE 


An applicant for reenlistment in the Navy in continuous service who was 
found physically disqualified for enlistment, the disqualification thereafter 
having been waived by the Navy Department, may not be regarded for the 
purposes of pay, enlistment allowance, etc., as having reenlisted prior to 
the date he finally executed the formal contract of enlistment and took the 
oath of allegiance. 


Decision by Comptroller General McCarl, February 4, 1927: 

There was received December 17, 1926, an application from the 
commanding officer of the naval air station, San Diego, Calif., to- 
gether with an indorsement of the Chief of the Bureau of Naviga- 
tion, as follows: 


To: Comptroller General, General Accounting Office, Claims Division, Wash- 

ington, D. C. 

Via: Chief of the Bureau of Navigation. 

Subject: Bennett, Elza—184—86-86, sea-lc, U. S. N. Continuous service of. 
References: Claim No. 0152,660 M-310, dated 8 Nov. 1926. 

(a) in case of subject named man; 

(b) Bunav ltr. Nay-642-DMS of 3 July, 1926. 
Enclosures (herewith) : 

(A) Copy of reference (a) ; 

(B) Copy of reference (b). 

1. The Comptroller General's attention is invited to reference (b), with the 
request that this station be informed as to what reconsideration, if any, will 
be taken on reference (a). 
1st endorsement. 

From: The Chief of the Bureau of Navigation. 
To: The Comptroller General, General Accounting Office. 
Subject: Bennett, Elza #184-86-86, aviation machinist mate 8 class, U. S. N. 

Request for reconsideration of claim. 

1. Forwarded, requesting that Bennett’s claim for pay as seaman 1 class 
from 18 June to 6 July, 1925, and for payment of the enlistment allowance 
authorized by the act of 10 June, 1922, on reenlistment, 7 July, 1925, be given 
further consideration. 


In a letter to the Chief of the Bureau of Navigation dated April 
19, 1926, Bennett made inquiry with respect to his right to reenlist- 
ment allowance and his right to transfer to the fleet naval reserve 
under laws in effect prior to July 1, 1925, stating the circumstances 
of his discharge and reenlistment as follows: 


1. I was honorably discharged on 23 March, 1925, from the U. S. S. Reina 
Mercedes, by reason of expiration of enlistment. On about 30 March, 1925, I 
applied for reenlistment at the navy recruiting station, Cincinnati, Ohio, and 
was informed that it would be nec®ssary for me to obtain a waiver on my 
teeth before I could be reenlisted. The application for the waiver was made 
out at the recruiting station, and, as far as I know, forwarded to the bureau 
on that date. I was told that I would be informed by letter upon return of 
the waiver. I received no information regarding the waiver and on 1 June, 
1925, I again inquired at the recruiting station with reference to same. I was 
reexamined, and another request for a waiver was forwarded to the bureau. 
On 6 July I received a letter informing me that the waiver had been received, 
and I went to the recruiting station on 7 July, 1925, and was reenlisted on that 
date. 


The Bureau of Navigation had previously, on July 16, 1925, au- 
thorized that Bennett be considered as having reenlisted under con- 
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tinuous service, and upon receipt of this authorization at the receiv- 
ing ship, San Francisco, Calif., where his pay account has been taken 
up by Paymaster S. P. Vaughn as of July 7, 1925, there was entered 
in the account a credit of $100 enlistment allowance, which im- 
proper credit, however, was adjusted by the paymaster on his roll for 
the subsequent quarter, pursuant to a notation contained in the ad- 
ministrative analysis of his disbursing account for the first quarter, 
1926, as follows: 

CN-6681 Elza Bennett. Credited $100 enlistment allowance. S. & A. Form 
35i shows date of discharge from original enlistment as 3/23/25. Reenlisted 
7/7/25. Not entitled to enlistment allowance as reenlistment is not within 3 


mos. from the date of discharge. (See page B13, par. 5, P. B. I. revised 9/1/25) 
U. 8. $100.00 


By letter dated June 5, 1926, the Bureau of Navigation reported to 
this office relative to Bennett’s discharge and reenlistment as follows: 


1. The records of the bureau show that the above-named man was discharged 
from the United States naval service on 23 March, 1925. On 29 May, 1925, he 
addressed a communication to the bureau relative to his desire to reenlist, stat- 
ing that he applied for reenlistment and was rejected by the recruiting office. 
Under date of 15 June, 1925, the bureau informed Bennett that he should apply 
at a recruiting station for reenlistment and if found not physically qualified 
that a rejection report be submitted. Bennett accordingly applied for reen- 
listment at the recruiting station, Cincinnati, Ohio, on 19 June, 1925, but was 
not reenlisted due to physical disability, and a waiver was submitted to the 
bureau. The waiver was approved and returned to the recruiting station at 
Cincinnati, Ohio, with the result that he was reenlisted and his enlistment con- 
tract was signed and sworn to as of 7 July, 1925. 

Under date of July 3, 1926 (reference (b) in application for re- 
view), the bureau advised the commanding officer of the naval air 
station, San Diego, that the records of the department had been 
changed to show the date of reenlistment of Bennett to be June 19, 
1925, instead of July 7, 1925, in accordance with the statement of the 
former officer in charge of the recruiting station at Cincinnati, Ohio, 
that Bennett held himself in readiness to perform the duties of 
an enlisted man from June 19, 1925. This action is said to have been 
taken under authority of a manuscript decision of the Comptroller of 
the Treasury dated October 7, 1905 (35 MS. Comp. Dec. 98), wherein 
it was held in the case of Chief Machinist’s Mate Karl Braun, United 
States Navy, that an enlisted man who is found physically disquali- 
fied for reenlistment, the disqualification therefor having been 
waived by the department, is entitled to pay from the date of 
examination, provided he performs services or holds himself in 
readiness to perform the services of an enlisted man from such date. 

In view of the many published decisions of the accounting officers 
and of the courts wherein a contrary principle has been applied in 
recent years this unpublished, obsolete, and overruled decision gives 
no legal support for the action of July 16, 1925. 

The bureau’s action was made the basis of a claim presented by 
Bennett, August 11, 1926, for the pay of his rating from June 19, 
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1925, to July 6, 1925, and for $100 enlistment allowance authorized 
in section 10 of the act of June 10, 1922, 42 Stat. 630, to be paid to 
every honorably discharged enlisted man below the first three grades 
who reenlists within a period of three months from the date of his 
discharge from a period of four years’ service. 

This was the claim disallowed in settlement 0152660 of November 
8, 1926; Bennett, the person concerned, has submitted no application 
to this office for review of that settlement, and the submission of such 
application by Bennett’s commanding officer and the Bureau of 
Navigation is not entitled to consideration under General Accounting 
Office Regulations No. 50 promulgated April 21, 1925. See in this 
connection decision addressed to the paymaster, United States Ma- 
rine Corps, October 15, 1926, 62 MS. Comp. Gen. 518; the letter ad- 
dressed to the Secretary of the Navy January 20, 1927, 65 id. 605, 
respecting that decision; and section 109 of the Criminal Code, 35 
Stat. 1107. 

In the “ Instructions for recruiting officers of United States Navy, 
1926,” under the subject “ Enlistments ” the terms “ applicant,” “ re- 
cruit,” and “enlisted man” are defined as follows: 

48. An “applicant” is one who is apparently qualified by reason of age, 
citizenship, and general physical appearance, is ready to enlist, fills out the 
application blank, and submits to an examination * * *, 

* ~ ” * * * * 


50. An “applicant” becomes an “accepted applicant” when he has been 
passed by the medical officer and the recruiting officer. 

51. An accepted applicant becomes a “ recruit’ when he has been sworn in. 

52. A recruit becomes an “enlisted man” when he is taken up on the books 
of the supply officer at the training station or receiving ship and is outfitted. 


And under the subject “ Waivers ” appears the following direction : 


109. Applicants for enlistment, with defective or missing teeth, who do not 
meet the requirements for enlistment, should be rejected outright, or a waiver 
requested where the defects are minor and can easily be remedied by a naval 
dental officer. If the applicant desires to have dental work done in order 
to fit himself for enlistment, he must have it done entirely upon his own 
responsibility. * * * 


It is established in this case that Bennett was on first examination 
rejected outright because of defective or missing teeth, in accordance 
with above instructions, and that his status during the interval be- 
tween the date of his second examination on June 19, 1925, and July 
7, 1925, was either that of an “applicant” or a “ rejected applicant.” 

In a decision of December 18, 1912, 19 Comp. Dec. 367, the Comp- 
troller of the Treasury had for decision the question of whether 
Pvt. Alphonse Watermolen, United States Marine Corps, was en- 
titled to pay for the period April 22, 1909, date of his application 
and examination for enlistment, to May 6, 1909, date on which he 
executed the formal contract of enlistment and teok the oath of 
allegiance. After a very careful review of the court decisions and 
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of earlier decisions of the accounting officers it was held the date from 
which an enlisted man is entitled to pay is the date of the final act 
which completes the enlistment contract and changes his status from 
that of a civilian to that of a soldier, and the Supreme Court of the 
United States having determined (in re Grimley, 137 U. S. 147, 
157), “that the taking of the oath of allegiance is the pivotal fact 
which changes the status from that of civilian to that of soldier,” 
Private Watermolen was not entitled to pay for the period prior to 
May 6, 1909, when he executed a formal contract of enlistment and 
took the oath of allegiance. 

In United States v. Union Pacific Railroad Co., 249 U. S. 354, 
affirming a decision by the Court of Claims, 52 Ct. Cls. 226, in the 
same case this decision of the Comptroller of the Treasury was cited 
with approbation and former decisions of the accounting officers 
and of the courts, to the effect that an applicant for enlistment who 
presents himself at a recruiting station, takes the preliminary steps 
for entering the Military Establishment, and is accepted by the 
proper officer becomes thereby an enlisted man and a part of the 
military forces, were expressly rejected. 

Mr. Justice Brandeis, in delivering the opinion of the court, said: 

* * * rejected applicants for enlistment are clearly not “troops of the 
United States.” Their status is that of the civilian. They form no part of 
the Military Establishment. They may go where they please and do what they 
please, subject to no more interference by the military authorities of the Gov- 


ernment than if they had never been, or had never sought to be, connected with 
the Army * * *, 


* * * * a * = 


* * * Applicants for enlistment who have been accepted provisionally, 
but have yet to be subjected to the final examination at the recruiting depots 
and to take the oath before they become a part of the soldiery of the Nation, 
are not “troops of the United States” It is the actual enlistment, the oath of 
allegiance, that changes the status from a civilian to soldier. * * * Such 
applicant is then not even a potential soldier * * *. 


In 5 Corpus Juris 298, the formalities requisite to a valid enlist- 
ment are described as follows: 


In order to constitute one a duly enlisted man he must sign the prescribed 
application and then be accepted and sworn into the service, which may prop- 
erly be done by any commissioned officer. It is held that the taking of the 
oath of allegiance is the pivotal fact which changes the status of the party 
from that of civilian to that of soldier * * * 


If the value of Ove v. United States, 44 Ct. Cls. 419, as a precedent 
has not been completely destroyed by this more recent ruling of the 
Supreme Court in the case of United States v. Union Pacific Rail- 
road Co., supra, it is still no authority for the allowance of Bennett’s 
claim, for in that case the applicant for reenlistment in continuous 
service successfully passed the physical examination and was ac- 
cepted for reenlistment by the proper officials within the period 
prescribed for continuous service, whereas, in the case of Bennett, he 
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twice failed to meet the physical requirements and was only finally 
accepted for reenlistment on July 7, 1925, after expiration of the 
prescribed period, by reason of the waiver of his defects by the Navy 
Department. 

The claim settlement was correct and, should proper application 
for its review be presented, must be sustained. 


(A-17101) 
ADVERTISING—BIDS—MISTAKE 


Where the price stated in the bid of the lowest bidder was based on an alleged 
incorrect list price quoted it by the manufacturer and the difference in 
prices in the bids submitted was not sufficient to put the contracting officer 
on notice that a mistake may have been made, there is no authority, after 
the bids are opened but before an award is made, to permit the withdrawal 
of such bid on account of such alleged mistake and the awarding of the 
contract to the next lowest bidder. 

Comptroller General McCarl to the Secretary of the Navy, February 4, 1927: 

There has been received your letter of January 19, 1927, requesting 
decision whether the Navy Department may permit the Williams & 

Wells Co. to be released from its bid submitted in response to an invi- 

tation to furnish certain wrenches under schedule 6082, opened 

October 26, 1926, and award the contract to the next lowest bidder. 

The submission states in substance that Williams & Wells Co. is 

the lowest bidder on item 17 of class 429 and item 3 of class 430, 

schedule 6082. Item 17 of class 429 covers 3 wrenches 48 inches long, 

maximum weight 65 pounds. Item 3 of class 430 covers 36 wrenches 
similar in type, weight, and dimensions to the wrenches covered by 

item 17 in class 429. . 


The following is a list of the bidders and the unit prices quoted by 
each on the items above referred to: 


Class 429, item 17 


Unit price 
Williams & Wells Co 


Coes Wrench Co 
Montgomery & Co 


Class 430, item 8, bid A 


a ae eS a ters berets ernie asin eemeainindis 
Coes Wrench Co 
Montgomery & Co. No bid. 


Class 430, item 8, bid B 


Williams & Wells Co 
Coes Wrench Co 


The submission also states that the Williams & Wells Co. says that 
through an error on the part of the New York office of the manufac- 
turer of the wrenches a list price on the 48-inch wrench was given 
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them of $48 instead of a list price of $84, which latter amount is the 
figure subsequently confirmed to them; and that in view of the fact 
that the Coes Wrench Co., the manufacturer of the wrenches 
intended to be supplied by the Williams & Wells Co., also submitted 
a bid to supply the wrenches covered by item 17 of class 429 and 
item 8 of class 430, schedule 6082, at prices considerably higher than 
the prices quoted by the Williams & Wells Co., it would appear that 
a mistake had been made in that connection. 

In the submission it also appears that bids were submitted on other 
items included in classes 429 and 430, schedule 6082, and that the 
Coes Wrench Co. was the low bidder on those items. However, 
it is understood that the question of mistake involved here concerns 
only the 48-inch wrenches so that the bids on the other items need 
not be further considered. 

Bids under schedule 6082 were opened on October 26, 1926. On 
October 28, 1926, the Williams & Wells Co., by letter addressed to 
the Bureau of Supplies and Accounts, Navy Department, requested 
permission to withdraw its bid on classes 429 and 430, schedule 
6082, opened October 26, 1926, and stated that through error the 
New York office of the manufacturer had quoted to it a list price 
of $48 instead of $84 on the 48-inch wrenches and that with the 
discounts deducted from the list price, the difference in the net cost 
is about $12 per wrench. The Bureau of Supplies and Accounts 
replied to that letter on October 29, 1926, stating in substance that 
it would be necessary for the bidder to obtain from the manufac- 
turer an affidavit setting forth all the circumstances and conditions 
concerning the error alleged to have been made. By letter of No- 
vember 3, 1926, Williams & Wells Co. forwarded to the Bureau of 
Supplies and Accounts a letter, dated October 30, 1926, received 
by it from the sales agents of the Coes Wrench Co., as follows: 


In looking through the Government Advertiser of recent date, we notice 
that your bid to the Navy Department covering schedule of purchases on 
monkey wrenches was extremely low on the 48’’ key-model wrench. 

The writer has talked this matter over with the party who made the quota- 
tion to you, and was surprised to find that this quotation was not confirmed 
in writing. ‘ 

We believe an error has been made in our quotation to you, and it is just 
possible that instead of your being quoted $84.00 list on the 48’’, a list of 
$48.00 was quoted. 

We beg to confirm to you the correct prices of $18.00 each list on the 28’’, 
$38.00 each list on the 36’’, and $84.00 each list on the 48’’, less our extreme 
discount of 40, 10, 10 & 10%, f. o. b. Worcester, Mass. 

Terms: 30-2-10. 

We sincerely hope that the figures mentioned in the Government Advertiser 
as being quoted by you are erroneous. * * * 


The bidder does not seek to modify or reform its bid to correspond 
with a price or prices that it might have intended to submit on 
the items covering the 48-inch wrench, but it asks to be permitted to 
withdraw its bid covering all the items included in classes 429 and 
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430, because, as alleged in its letter, the price bid by it on the items 
covering the 48-inch wrench in those classes was based on an errone- 
ous list price quoted to it by the agent of the manufacturer. 

In the letter of October 30, above quoted, the sales agents of the 
manufacturer do not say definitely that a mistake was in fact made 
by their office in quoting prices on the 48-inch wrench. By innuendo 
but not directly they indicate that a misquotation might have been 
made by their office. They say in substance that in looking through 
the Government Advertiser they noticed that the bid submitted 
by Williams & Wells Co. was extremely low on the 48-inch key-model 
wrench; that they were surprised to learn that the quotation made 
to Williams & Wells Co. was not confirmed in writing and that it is 
just possible that instead of quoting a list price of $84, a list price of 
$48 was quoted. However, whether the manufacturer did or did not 
err in quoting a price to the bidder is not material to the question 
here presented. 

On the facts as presented in the submission it must be held that 
there was no mistake in the bid; that is to say, the bid as submitted 
was as intended by the bidder. The apparent reason for requesting 
withdrawal is that the bidder, through negligence on its part or 
otherwise, was not properly informed as to the price at which it 
could obtain the articles proposed to be furnished the Government. 
Clearly this would not entitle it to relief from its undertaking to 
the Government. 

Furthermore, it may be assumed that the Williams & Wells Co. is 
a regular dealer in the article offered by it, and by reason of that fact 
was familiar with the relative cost of the wrenches in question; and 
yet it did not question the correctness of a price alleged to have been 
quoted to it of about half the amount of the price intended to have 
been quoted. Then, a fortiori, it must be held that the difference in 
the bids received was not sufficiently great to put the contracting 
officer on notice that the low bidder could not reasonably be assumed 
to be able to furnish the articles at the bid price. Therefore, the 
low bid should have been accepted immediately and the contract 
awarded accordingly. See 24 Comp. Dec. 534; 4 Comp. Gen. 911; 
5 id. 781; also 21 Op. Atty. Gen. 186. 

The obligation of the bidder to furnish the 48-inch wrenches at 
the prices quoted in its bid is not affected by the fact that its letter 
requesting permission to withdraw its bid was received before forma] 
award was made to it. See decision to you of December 14, 1926, 
A-16327, also 21 Op. Atty. Gen. 56. 

In view of the foregoing, it must be held that the Navy Depart- 
ment may not permit the Williams & Wells Co. to withdraw its bid 
and that a contract may not be awarded to the next lowest bidder. 
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(A-16707) 


PROCEDURE FOR THE PAYMENT OF CLAIMS FOR PRIVATE PROP- 
ERTY LOST OR DAMAGED AS THE RESULT OF RIVER AND 
HARBOR WORK 


Under the provisions of section 4 of the rivers and harbors act of June 25, 1910, 
as amended by section 9 of the act of June 5, 1920, 41 Stat. 1015, claims 
for $500 or less for damages to or loss of private property, arising as the 
result of river and harbor work, may be settled and paid by the War De- 
partment from regular appropriations, but claims in excess of $500 in 
amount are to be reported to the Congress for consideration and where 
thereafter specifically appropriated for are for certification by the General 
Accounting Office in the same manner as are other claims for which specific 
appropriations are made. 


Comptroller General McCarl to the Secretary of War, February 5, 1927: 

There has come to my attention the method of paying claims ad- 
justed and settled by the Chief of Engineers under the provisions 
of section 4 of the rivers and harbors act of June 25, 1910, as amended 
by section 9 of the act of June 5, 1920, 41 Stat. 1015, reading as 
follows: 

That whenever any vessel belonging to or employed by the United States 
engaged upon river and harbor works collides with and damages another 
vessel, pier, or other legal structure belonging to any person or corporation, 
and whenever, in the prosecution of river and harbor works, an accident 
occurs damaging or destroying property belonging to any person or corporation, 
and whenever personal property of employees of the United States, who are 
employed on or in connection with river and harbor works, is damaged or 
destroyed in connection with the loss, threatened loss, or damage to United 
States property, or through efforts to save life or to preserve United States 
property, the Chief of Engineers shall cause an immediate examination to be 
made, and if, in his judgment, the facts and circumstances are such as to make 
the whole or any part of the damages or destruction a proper charge against 
the United States, the Chief of Engineers, subject to the approval of the See- 
retary of War, shall have authority to adjust and settle all claims for damages 
or destruction caused by the above-designated collisions, accidents, and so 
forth, in cases where the damage or expense does not exceed $500, and pay the 
same from the appropriation directly involved, and to report such as exceed 
$500 to Congress for its consideration. 

It appears to have been the procedure in the past for payments 
of claims arising under this act to be made by disbursing officers 
of the Corps of Engineers of the Army whether such claims were 
for $500 or less or exceeded the sum of $500. Furthermore, in at 
ieast one instance a claim for less than $500 was reported to the 
Congress for appropriation instead of being paid from the appro- 
priation directly involved. 

The statute clearly provides for the adjustment, settlement, and 
payment by the War Department from regular appropriations of 
all claims of $500 or less, but where claims exceed $500 in amount 
they are to be reported to the Congress for consideration. If and 
when an appropriation is made specifically for the payment of any 
claim so reported, the matter is no longer within the jurisdiction 
of the War Department, but is for certification by this office in the 

66344°—27—34 
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same manner as are other claims for which specific appropriations 
are made. In such cases there would appear to be no objection to 
sending the certificate of settlement to a designated disbursing officer 
of your department for payment, instead of effecting payment by 
means of a Treasury warrant and Treasurer’s check. 

The procedure hereafter should be as indicated herein, 


(A-17163) 


APPROPRIATIONS—NATIONAL GUARD OFFICERS ATTENDING 
SCHOOLS OF INSTRUCTION 


The appropriation “ Expenses, camps of instruction, 1927,” is available for the 
payment of pay, allowances, and transportation of officers of the National 
Guard attending schools established under the provisions of section 97 of 


the national defense act, as amended by the act of May 28, 1926, 44 Stat. 
674. 


Comptroller General McCarl to the Secretary of War, February 7, 1927: 
There has been received your letter of January 22, 1927, request- 
ing decision as to whether the appropriation, “ Expenses, camps of 
instruction, 1927,” is available for the payment of pay, allowances, 
and transportation to officers of the National Guard assembled for 


the purpose of attending schools as provided by section 97 of the 
national defense act as amended by the act of May 28, 1926, 44 Stat. 
674, which is as follows: 


Seo. 97. Under such regulations as the President may prescribe the Secretary 
of War may provide for assemblages of officers, warrant officers, and enlisted 
men of the National Guard for the purpose of attending schools to be con- 
ducted by officers of the Regular Army detailed by the Secretary of War for 
that purpose, or for the purpose of participating in small arms competitions. 
Such assemblages may be held either within or without the State, Territory, 
or District of Columbia, to which the members of the National Guard desig- 
nated to attend them shall belong. Officers and warrant officers attending such 
assemblages shall be entitled to pay, allowances, and transportation, and en- 
listed men to pay, transportation and subsistence at the same rates as for 
encampments or maneuvers for field or coast-defense instruction. 


You state: 


Regulations for such assemblages at schools have not been published, but 
have been prepared and approved, and, of course, will be published before I 
authorize such an assemblage. These proposed regulations are contained in 
National Guard Regulations No. 45 on “Training” and read as follows: 

“44, a. (1) Assemblages for the purpose of attending schools to be conducted 
by officers of the Regular Army detailed by the Secretary of War for that pur- 
pose. These assemblages are hereinafter referred to as ‘schools of instruc- 
tion.’” 

“46. ScHooLs or Instruction. Schools for the instruction of selected offi- 
cers, warrant officers, and enlisted men of the National Guard may be held 
at such times and places as may be approved by the Chief, Militia Bureau, and 
will be conducted by officers of the Regular Army detailed by the Secretary of 
War for that purpose. Such schools are classified as follows: 

a. Four days schools preparatory to field training. 

b. Rifle schools of instruction. 

e. Schools for instruction in administrative duties,” 





DECISIONS OF THE COMPTROLLER GENERAL 509 


“50. Scooors oF INSTRUCTION IN ADMINISTRATIVE DutIES.—a. Definition 
of and purpose: Schools of instruction in administrative duties are for the 
purpose of imparting individual administrative instruction to selected officers 
of the National Guard of the Several States. This instruction is designed to 
develop a uniform system of conducting the administration of the National 
Guard in the States in its relation to the Federal Government.” 


Section 67 of the national defense act of June 3, 1916, 39 Stat. 
199, provides that a sum of money shall hereafter be appropriated 
annually for the support of the National Guard, including certain 
specified expenses, and such other expenses pertaining to said guard 
as are now or may hereafter be authorized by law. 

Section 94 of the national defense act provided for the partici- 
pation of the National Guard in encampments, maneuvers, or other 
exercises, including outdoor target practice, for field or coast de- 
fense instruction, and that the officers and enlisted men of such 
National Guard while so engaged shall be entitled to the same pay, 
subsistence, and transportation as officers and enlisted men of corre- 
sponding grades of the Regular Army are or hereafter may be 
entitled by law. 

Section 97 of the act before its amendment provided for camps of 
instruction to be conducted by officers of the Regular Army detailed 
by the Secretary of War for that purpose, and.that the officers and 
enlisted men of the National Guard attending such camps shall be 
entitled to pay, transportation, etc., at the same rates as for encamp- 
ments or maneuvers for field or coast defense instruction. 

An appropriation has been made annually under the general head 
of “Arming, equipping, and training the National Guard” for the 
payment of the pay and allowances of the officers and enlisted men 
attending the encampments authorized by section 94 and also for 
those attending camps of instruction authorized by section 97, “ For 
expenses, camps of instruction, * * *.” Such appropriation for 
the current fiscal year was made by the act of April 15, 1926, 44 
Stat. 281. 

The amendment provides for assemblages for the purpose of at- 
tending schools, or as termed in the regulations, “schools of instruc- 
tion,” instead of camps of instruction. In either case the instruction 
was to be of such character as the Secretary of War might pre- 
scribe. While assemblages for attending schools or schools of in- 
struction is a broader or more comprehensive term than camps of 
instruction in that the instruction to be given is not confined to 
camps, yet the difference is not so materially great as to render un- 
available the appropriation made for the payment of the expenses 
authorized by sections 94 and 97 of the national defense act. 

The question submitted is answered in the affirmative. 
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(A-17102) 
COMPENSATION—DISTRICT JUDGE OF THE PANAMA CANAL ZONE 


The legal salary rate of the district judge of the Panama Canal Zone on and 
after January 1, 1927, under the act of December 13, 1926, 44 Stat. 919, is 
$10,000 per annum, for the payment of which there is at present available 
only the unexpended balance of $7,500 specifically appropriated for the salary 
of the judge for the fiscal year 1927, in the act of April 15, 1926, 44 Stat. 295. 
In the absence of a deficiency act appropriating the balance of the salary at 
the rate of $10,000 for the period January 1 to June 30, 1927, a claim by the 
judge may properly be filed in the General Accounting Office which will be for 
certification to the Congress for a specific appropriation. 


Comptroller General McCarl to the Governor of the Panama Canal, February 
8, 1927: 


There has been received your letter of January 18, 1927, through 
the chief of office, Washington, D. C., requesting decision whether 
salary of the district judge of the Canal Zone may be paid at the rate 
of $10,000 per annum, rather than at the rate of $7,500 per annum 
from January 1, 1927, under the appropriation provided for the civil 
government of the Panama Canal and Canal Zone for fiscal year 1927. 

Section 8 of the act of August 24, 1912, as amended by the act of 
September 21, 1922, 42 Stat. 1005, provides that there shall be in 
the Canal Zone one district court, the judge of which shall receive 
the same salary as is allowed to United States district judges. 

The salaries of United States district judges were fixed by the act 
of February 25, 1919, 40 Stat. 1156, at $7,500 per annum, beginning 
March 1, 1919. The act of December 13, 1926, 44 Stat. 919, increased 
the salaries of United States district judges to the rate of $10,000 
per annum, beginning January 1, 1927. The act of April 15, 1926, 
44 Stat. 295, providing appropriations for the Panama Canal for the 
fiscal year 1927 contains an item as follows: 

For civil government of the Panama Canal and Canal Zone, including salaries 
of district judge, $7,500; district attorney $5,000; marshal, $5,000; and gratui- 
ties and necessary clothing for indigent discharged prisoners, $999,980; 

The authorized salary rate of the district judge of the Panama 
Canal on and after January 1, 1927, is $10,000 per annum, the rate 
fixed in the act of December 13, 1926, supra, for the reason that 
when that statute became effective, the prior statute dated February 
25, 1919, fixing the rate of $7,500 per annum, was superseded and no 
longer in effect. See in this connection third paragraph of decision 
of June 12, 1924, 3 Comp. Gen. 958. 

However, there is for consideration whether there is available, 
during the present fiscal year, only $7,500 for the payment of the 
salary of the district judge of the Panama Canal, or whether any 
unexpended balance of the total appropriation of $999,980, above 
quoted, may be used to pay the salary at the rate of $10,000 per 
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annum from January 1, 1927, to June 30, 1927, without regard to the 
specific limitation of $7,500 in the appropriation. 

The appropriation of $7,500 for the salary of the district judge for 
the fiscal year 1927 is specific, which, under the well-settled rules of 
statutory construction, would preclude the use of any other appro- 
priation in lieu thereof or in addition thereto. That is to say, of 
the appropriation of $999,980 for the civil government of the Pan- 
ama Canal and Canal Zone only $7,500 is authorized to be expended 
for the judge’s salary. Section 3678, Revised Statutes. In this 
respect the decision of June 12, 1924, supra, to which you probably 
refer in the last paragraph of your submission, distinguishes 
between the functions of the municipal government of the District 
of Columbia and functions of the United States Government. 

You are advised, therefore, that the authorized or legal salary rate 
of the district judge on and after January 1, 1927, is $10,000 per 
annum, but that there is at present available to pay such salary only 
the unexpended balance of the $7,500 appropriated for the salary 
of the judge for the fiscal year ending June 30, 1927, and said bal- 
ance may be used until exhausted to pay the salary at the authorized 
rate of $10,000 per annum. 

If the district judge serves for the remainder of the fiscal year, 
and a deficiency appropriation is not provided to pay the difference 
between his authorized salary and the unexpended balance of the 
current salary appropriation, he would have a. claim against the 
United States for the difference between the amount of his author- 
ized salary at the rate of $10,000 per annum for the six months’ 
period ending June 30, 1927, and the amount paid to him on account 
of such salary, which claim may be filed in this office and would be 
for certification to the Congress for a specific appropriation. Deci- 
sion of the Comptroller of the Treasury dated June 25, 1920, 93 MS. 
Comp. Dec. 1210. 


(A-17122) 
RETIREMENT, CIVILIAN—CERTIFICATION FOR RETENTION 


The certification for retention of employees in the civil service beyond the age 
of retirement on civil service Form No. 2318 made by administrative offices 
prior to the date of this decision, February 8, 1927, will be considered as 
effective to retain the employees in the service if otherwise regular, but 
the use of said form after February 8, 1927, will not be considered as ful- 
filling the conditions of the statute so as to retain the employees in the 
service. 


Comptroller General McCarl to the Secretary of the Navy, February 8, 1927: 
I have your letter of January 20, 1927, requesting decision whether 
Lucien T. Paul and Louis F. Stoetzer, employees at the Washington 
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Navy Yard, may be retained in the civil service subsequent to date 
of attaining age of retirement under the provisions of the retirement 
act of July 3, 1926, 44 Stat. 904, under circumstances set forth in 
letter of January 4, 1927, from the accounting officer at the Wash- 
ington Navy Yard to the commandant of said yard, as follows: 


Reference: (a) Retirement act of 3 July, 1926. 
(b) 6 Comp. Gen. Dec. 366. 


1. This office has received copies of continuance certificates on civil-service 
form 2318 in the case of Lucien T. Paul, machinist, and Louis F. Stoetzer, 
machinist, providing for a continuance in the civil service for a period of two 
years from 7 January and 10 January, 1927, respectively. Each of these 
employees has more than fifteen years’ service. 

2. The above-mentioned form does not provide for and therefore the Secre- 
tary of the Navy has not specifically certified in these cases that “by reason 
of his efficiency and willingness to remain in the civil service of the United 
States the continuance of such employee therein would be advantageous to 
the public service” as required by law, reference (a). 


In decision of November 27, 1926, 6 Comp. Gen. 366, 367, it was 
pointed out that in so far as action by the administrative office was 
concerned the execution of said form constituted only the approval 
by the head of the department, branch, or independent office con- 
cerned, of a subordinate’s recommendation for retention of the em- 
ployee, and did not constitute a compliance with the requirement of 
section 2 of the act of July 3, 1926, 44 Stat. 905, that the head of the 
department in which the employee is employed certify to the Civil 
Service Commission “ that by reason of his efficiency and willingness 
to remain in the civil service of the United States the continuance of 
such employee therein would be advantageous to the public service.” 
A copy of said decision was sent to each and every department and 
independent Government establishment on or about December 1, 
1926, and compliance therewith must be required. See 5 Comp. 
Gen. 793. 

In the case of Lucien T. Paul, retirement age was reached January 
7, 1927, and the action of the Secretary of the Navy was November 
18, 1926. Certification by the Civil Service Commission was made 
November 26, 1926. In the case of Louis F. Stoetzer, retirement 
age was reached January 10, 1927, and the action of the Secretary 
of the Navy was November 19, 1926. Certification by the Civil 
Service Commission was made November 29, 1926. In both cases 
the action by the Secretary of the Navy in executing form No. 2318, 
as a compliance with the requirement of the law as to retention, and 
the certification of the Civil Service Commission were within the 
time required by the retirement act and understanding that action 
and certification is now being required in accordance with the deci- 
sion of November 27, 1926, there appears no reason to further ques- 
tion the action and certification in these two cases, or in such cases 
where the action and certification heretofore were similar thereto. 
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CHECKS—FORGED INDORSEMENT—DISPOSITION OF TWO 
RECOVERIES 


Where reclamation of the amount of a forged Government check has been made 
both from the fraudulent indorser and from the indorsing bank, refund 
should be made to the indorsing bank rather than to the fraudulent 
indorser. 


Decision by Comptroller General McCarl, February 8, 1927: 

The Farmers’ National Bank of Norway, S. C., has requested re- 
view of settlement No, 0166583, disallowing its claim for $60, the 
amount of check No, 3090168, drawn April 28, 1919, by C. E. Gray, 
symbol 26156, to the order of John Inabinet, which was fraudulently 
indorsed and negotiated by Sallie Devore, the amount of the check 
having been reclaimed by the United States from both the fraudulent 
indorser and claimant bank. 

The facts show that the amount recovered from the fraudulent 
indorser was deducted from award of insurance in her favor and is 
being held in the appropriation “ Military and naval insurance, Vet- 
erans’ Bureau,” for proper disposition, and that the amount recov- 
ered from the bank has been deposited and a check for the amount 
thereof has been issued to the rightful payee, John Inabinet. 

The United States clearly had the right to recover the amount from 
either the forger or the indorsing bank and to proceed against each 
concurrently. But as recovery has been effected in each instance, 
the refund of one of the amounts is authorized, and it is simply a 
question whether refund should properly be made to the person who 
fraudulently indorsed and negotiated the check or to the indorsing 
bank. 

Certainly refund should not be made to the fraudulent indorser 
who would then receive $60 to which not entitled. The indorsing 
bank guaranteed the genuineness of all prior indorsements and was 
liable for the proceeds of the check in case of forgery. But since 
recovery by the Government has been otherwise effected from the 
prior indorser, there would appear to be no reason why refund of the 
amount thus otherwise recovered may not be made to the bank. The 
bank may be considered as standing in a position somewhat similar 
to that of a surety under a contract and as subrogated to the rights 
of the United States against the prior indorser. 

This case is to be distinguished from cases where recovery of the 
amounts of forged checks has been made only from the indorsing 
bank and no recovery has been made from the fraudulent indorser 
or other person. In such a case it would be a question between the 
bank and the forger, which adjustment may not be undertaken by the 
Government. In other words, there is no legal liability on the Gov- 
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ernment to collect from the forger for the benefit of the indorsing 
bank. 

Upon review there is certified due claimant the amount of $60 pay- 
able from the appropriation “ Military and naval insurance, Veterans’ 
Bureau.” Check for the amount allowed will issue in due course. 


(A-17146) 


ADVERTISING—BIDS—AWARDS WHERE BID RECEIVED AFTER 
FIXED TIME FOR OPENING 


Information obtained through a bid received after the hour set for the opening 
of bids that the work upon which proposals had been asked could be. per- 
formed at lower prices, requires action to protect the interests of the United 
States and no award may properly be made on the bids as received. 

Comptroller General McCarl to the Secretary of the Interior, February 9, 1927: 

I have your letter of January 22, 1927, requesting decision whether, 
under the circumstances hereinafter set forth, a proposal, sub- 
mitted in response to advertisement for bids, that was received on 
the day, but after the hour, set for the opening of proposals may 
be considered in awarding the contract for the performance of the 
contemplated work. 

It appears that the Department of the Interior, Bureau of Recla- 
mation, under date of November 5, 1926, requested bids for the 
performance of certain work consisting of earth work, canal lining, 
and structures in connection with the construction of the Kittitas 
main canal, division No. 2, and Tucker Creek siphon, Yakima Fed- 
eral irrigation project, Washington, in accordance with certain 
drawings and specifications, the advertisement stating that the pro- 
posals would “be received at the office of the Bureau of Reclama- 
tion, Ellensburg, Wash., until 10 o’clock a. m., December 28, 1926,” 
and that said proposals would “at that hour be opened”; that 15 
bids were received prior to the time specified for opening and one, 
that of J. L. Smith, was received on December 28, 1926, at 2.35 
p. m., or 4 hours and 35 minutes after the hour set for opening. 

With reference to the proposal submitted by J. L. Smith it is 
shown by affidavit and otherwise that he appeared at the post office 
at Seattle, Wash., on Monday, December 27, 1926, before the hour 
of 7 p. m., and delivered to the registry clerk at the said post office 
a parcel or package containing his proposal addressed to the United 
States Bureau of Reclamation, Yakima project, Kittitas division, 
Ellensburg, Wash.; that said parcel was registered and also marked 
“Special delivery”; that the said parcel in due course of mail 
should have reached the place designated for the opening of bids 
before 10 o’clock a. m., December 28, 1926; that because the train 
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leaving Seattle, Wash., at 11.50 p. m., on December 27, 1926, did not 
carry registered mail the said parcel was placed on a train leaving 
Seattle, Wash., for Ellensburg, the morning of December 27, 1926; 
that between the hours of 7 p. m., Monday, December 27, and 9.30 
a. m., Tuesday, December 28, 1926, the said parcel was in possession 
of the Post Office Department, Seattle, Wash.; that said parcel was 
received by the postmaster at Ellensburg, Wash., December 28, 
1926, at 1.56 p. m., and delivered by the special post-office messenger 
at Bureau of Reclamation office, Ellensburg, Wash., at 2.35 p. m., 
December 28, 1926, or 4 hours and 35 minutes after the hour set 
for opening of bids. 

Paragraph 2 of the general conditions under the “ Specifications ” 
provides: 

* * * A bidder may withdraw his proposal before the expiration of the 
time during which proposal may be submitted, without prejudice to himself, 
by submitting a written request for its withdrawal to the officer who holds it. 
No proposals received after said time or at any place other than the place 
of opening as stated in the advertisement will be considered * * *. 

You report that the department’s administrative regulations 
applicable to such cases provide: 

Any proposal received after the time fixed for opening should be returned to 
the bidder unopened. If, however, such proposal is the only one received it 
may be considered as an informal proposal. 

The facts set forth show your department in possession of informa- 
tion that the bids, excepting the one in question, are not the lowest 
prices for which certain of the work might be performed. It pre- 
sents a condition under which there appears no administrative 
authority to disregard such information, but requires action, in the 
light thereof, to protect the interests of the United States. The mat- 
ter resolves itself into simply that the circumstances are such no 
award may properly be made on the bids as received, so far as the 
work in question is concerned, the matters set forth disclosing that 
such work is possible of performance at lower prices. 


(A-17169) 


RETIREMENT FUND—SET-OFF TO SATISFY LOSS OF PRIVATE 
TRUST FUNDS 


The amount to the credit of a former employee in the civil retirement fund is 
available to replace trust funds of a private character, obtained and held 
for some particular purpose sanctioned by law, which were embezzled by 
such employee while in his official custody as an accountable officer of the 
Government. 


Comptroller General McCarl to the Secretary of the Interior, February 10, 
1927: 
I have your letter of January 24, 1927, requesting decision whether 
the amount of $179.63 in the civil retirement fund to the credit of 
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Paul L. Hughes, former acting assistant clerk of the United States 
court in the Panama Canal Zone, may be applied to replace funds 
paid into the court by litigants and embezzled by the employee while 
in his official custody. The former employee has been convicted of 
the embezzlement and is now serving a prison sentence. 
It is reported that there was a shortage in the court funds of 

$2,540.81, made up as follows: 
Cash shortage in revenue funds $155. 81 
Shortage in trust funds: 

McGeachy v. Panama Railroad 

Cash bail, W. R. Curry 

P. R. R. v. Chilian Line 


Pacific Mail S/S Line v. S/S Columbia. 
Walker v. Walker 


Total trust funds 


BO RN csrpitiie nyt ewenewtmmnnettiniptetagt 2, 540. 81 


The assistant clerk of court in whose place Hughes was acting at 
the time of embezzlement was bonded for $2,000 and there was a 
balance of compensation due Hughes at time of separation from the 
service of $394.18, which was voluntarily applied to replace the 
shortage in the court funds in the item of $155.81 revenue funds be- 
longing to the Government, and the $10, $25, and $100 items in the 
trust fund and $103.37 against the shortage of the $250 item in the 
trust fund. 

Decision is requested (1) whether $146.63 of the amount in the 
retirement fund may be applied to complete the replacement of the 
$250 item; (2) whether the remaining $33 in the retirement fund 
may be applied against the item of $2,000 in the trust fund, the 
surety being required to pay the balance of said item in the trust 
fund, or whether the $33 should be paid to the former employee. 

It is well settled that the amount in the retirement fund to the 
credit of a former employee may be lawfully applied to offset an in- 
debtedness of the employee to the United States. 3 Comp. Gen. 99; 
id. 826; id. 878; 4 id. 112; id. 521; 5 id. 932. It has also been held 
that the amount in the retirement fund is not available for satisfy- 
ing the loss of any third party through a criminal act of a Govern- 
ment employee, for which loss the United States is not liable. 3 
Comp. Gen. 984; 5 id. 6; id. 638. The test applied has heen whether 
the Government was legally liable for the loss to replace which the 
amount in the retirement fund was sought to be applied. 

The instant case presents the question whether the amount in the 
retirement fund may be applied to replace trust funds of a private 
character in the official custody of the Government as trustee, where 
the loss is caused by the criminal action of an accountable officer of 
the Government. It is not deemed absolutely essential to apply the 
test heretofore applied in other cases to this situation; that is, it is 
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not necessary to decide whether the Government would be directly 
liable as trustee for the loss of the trust funds caused by the criminal 
act of a Government employee. The same particularity in account- 
ing and the same relationship between an accountable officer and the 
United States is required with respect to trust funds of a private 
character obtained and held for some particular purpose sanctioned 
by law as is required with respect to public funds. 5 Comp. Gen. 
428 and the cases therein cited. With respect to money in a court 
registry, the Supreme Court of the United States stated in the 
case of 7'homas A. Osborn et al. v. United States, 91 U. S. 474, 479, 
23 Law Ed. 388, 390, as follows: 


* * * The power of the court over moneys belonging to its registry con- 


tinues until they are distributed pursuant to final decrees in the cases in which 
the moneys are paid. If from any cause they are previously withdrawn from 
the registry without authority of law, the court can, by summary proceedings, 
compel their restitution. In the present case it is not necessary to the order 
for restitution that the appellants received the moneys they obtained as offi- 
cers of the court and that they have long since ceased to be such officers. 
If the moneys were illegally taken, they must be restored; and, until a decree 
of distribution is made and enforced, the summary power of the court to compel 
restitution remains intact. The power could be applied in no case more fittingly 
than to previous officers of the court. 


The conclusion may reasonably be reached that the obligation of 
the United States as trustee of private funds in the official custody of 
its accountable officers or employees is such as to justify and require 
application to replace loss in the trust funds of personal funds to the 
credit of such Government officer or employee responsible for the 
loss and in the possession of the Government, including the amount 
in the retirement fund. 

You ave advised that the entire amount in the retirement fund to 
the credit of Paul L. Hughes may be applied (1) to replace the re- 
mainder of the item of $250 of the trust funds; (2) to apply $33 
against the item of $2,000 of the trust fund. If the $2,000 item has 
heretofore been paid by the surety, the surety may be reimbursed 
to the extent of $33 on the basis of subrogation. See 4 Comp. 
Gen. 10. 

There would appear to be for consideration whether the amount 
of the bond of the accountable court officer should not be increased 
to cover the probable amount of private funds paid into the court 
registry. 


(A-16819) 


PERSONAL SERVICES—SUPPLEMENTAL CONTRACTS—AID TO 
CLAIMANTS 


The hiring by the Government of a firm of attorneys to furnish abstracts of 
title, locate owners, and to render every, assistance in their power to clear 
title of defects and clouds constitutes the employment of attorneys or coun- 
sel in contravention of sections 189, 365, and 366 of the Revised Statutes 
and is not authorized. 
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Clerical services in the preparation of abstracts of title are for performance by 
the regular employees of the department concerned, or by loan of em- 
ployees from other departments, or by temporary employees engaged in 
accordance with the civil-service rules and regulations. 

Where an original contract required the contractors to furnish “every assist- 
ance in their power” and to “perform * * * all work in connection 
with adjusting and settling the claims * * * in order that * * * 
the land records in each instance may be cleared of defects and clouds,” 
a supplemental contract to furnish data that were not contained in the land 
records themselves was without benefit or consideration moving to the 
United States and is therefore void. 

Where an act of Congress and the presidential proclamation taking possession 
of certain lands for public purposes vest title thereto in the United States, 
persons claiming compensation as owners must supply all evidence neces- 
sary to establish their claims, and the hiring of attorneys by the Navy 
Department to procure the evidence that should have been furnished by 
claimants contravenes section 109 of the Criminal Code, act of March 4, 
1909, 35 Stat. 1107. 


Comptroller General McCarl to the Secretary of the Navy, February 11, 1927: 

There has been received your letter of December 23, 1926, request- 
ing decision whether the Navy Department is authorized to make 
payment of balances of $500 each remaining unpaid on two contracts, 
dated March 20, 1919, and October 9, 1919, respectively, with Talbird 
and Jenkins, attorneys at law, for furnishing abstracts of title, assist- 
ing in matters concerning titles, and adjusting and settling claims, 
in the taking by the United States of certain lands on Parris Island 
and adjacent islands in South Carolina. 

The act of July 1, 1918, 40 Stat. 724, authorized the President to 

acquire all of the remaining portion of Parris Island for the enlarge- 
ment of the marine recruiting station at Port Royal, S. C., and 
expressly provided (40 Stat. 738) that upon the taking over of said 
property by the President the title to all property so taken over should 
immediately vest in the United States. Under proclamation of 
August 7, 1918, 40 Stat. 1820, the President took title to, and author- 
ized the Secretary of the Navy to take possession of, certain lands on 
Parris Island and directed the Secretary of the Navy— 
to take such steps as may in his judgment be necessary for the purpose or con- 
ducting negotiations with the owners of property or rights whatsoever therein 
* * * for the purpose of ascertaining the just compensation to which said 
owners are entitled * * *. 
The proclamation notified all the owners to appear before the board 
appointed by the Secretary of the Navy and to present their claims. 
Under date of March 20, 1919, an agreement was entered into between 
the senior member of the board appointed by the Secretary of the 
Navy and Thomas Talbird and Heyward Jenkins, attorneys at law, 
containing the following provisions: 

1. That for and in consideration of the sum of fifteen hundred ($1,500.00) 
dollars lawful money of the United States to be paid by the Government to the 
attorneys, in the manner hereinafter provided, the attorneys agreeing to fur- 
nish the Government with a full and satisfactory abstract or abstracts of 


title to all of the lands situate, lying and being on Parris Island, in the county 
of Beaufort and in the State of South Carolina and the small islands adjacent 
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thereto which have been taken over by the Government by proclamation of the 
President of the United States, dated August 7, 1918, delineated in said 
proclamation issued in accordance with the provisions of the act of Congress 
approved July 1, 1918. 

2. It is understood and agreed that the abstract or abstracts to be furnished 
hereunder will show everything available down to and including September 19, 
1918, the date on which the title to the tracts of land in question became vested 
in the United States in accordance with the provisions of the said act of Con- 
gress, such information to be in substantial accord with that called for in 
printed copy of the regulations dated July 1, 1918, of the Attorney General of 
the United States, relating to the title to lands acquired by the United States, 
a copy of which regulations is attached hereto and made a part of this 
agreement. 

3. It is further understood and agreed that the attorneys are to furnish the 
Government with every assistance in their power in respect to matters con- 
cerning the title to said tracts including the furnishing of copies of such maps 
or plats as may be called for by the Government. 

4. It is further agreed and understood that the attorneys will perform under 
the general supervision of and instructions from the Secretary of the Navy 
all work in connection with adjusting and settling the claims against the 
United States arising out of the tuking over of the said tracts of land in order 
that in so far as practicable the land records in each instance may be cleared 
of defects and clouds and that the rightful claimant as shown by the records 
may receive on the earliest day practicable the compensation to which he is 
entitled. 

It being understood and agreed that the work hereunder contemplated to 
be performed by the attorneys is to include the preparing and furnishing by 
the said attorneys to the respective claimants the approved instruments to be 
executed by them; the recordation at the expense of the United States of said 
instruments upon their due execution; the looking after the details of having 
satisfied and released of record at the expense of the tlaimants all unreleased 
deeds of trust, judgments, and other encumbrances whatsover that may be 
outstanding against the particular parcel of property; to see to the payment at 
the expense of the claimant of all taxes against a particular parcel of the 
property; the bringing down to the date of each settlement of the abstract as 
furnished, showing that the title of record of the United States is clear and 
unincumbered and is not affected by proceedings in bankruptcy or other pro- 
ceedings or judgments of the Federal courts; and the return to the department 
of all papers relating to the matter. 

5. It is further understood and agreed that the Government is to furnish the 
attorneys with appropriate forms of instruments, running to the United States, 
to be executed at the appropriate time by each claimant. 

6. It is further understood and agreed that the attorneys shall not be called 
upon to assume responsibility for determining legal questions that may arise in 
the course of effecting settlements, but that all such questions shall be deter- 
mined by the Government. 

7. The consideration herein provided for is to be paid as follows: Two-thirds 
(24) of the amount thereof to become due as soon as the attorneys have fur- 
nished the Government with a satisfactory abstract or abstracts of title to such 
tracts of land and to be payable in due course thereafter; the remaining one- 
third (44) of the amount to become due upon the satisfactory completion by the 
attorneys of the work herein provided for and to be payable in due course 
thereafter. 

8. It is further understood and agreed that in case suit or suits are filed by 
or against the United States, for or on account of matters arising out of the 
taking over of title to the said tracts of land by the United States, then and in 
that event the attorneys, if called upon, will furnish the Government free of 
additional charge such supplemental abstract or abstracts as may be called for 
by the Attorney General of the United States for use in the prosecution or 
defense of such suit or suits. 


On October 9, 1919, a supplemental agreement was entered into 
between the same parties containing the following provisions: 


Whereas the record title to the several tracts of land within the area deline- 
ated in said proclamation is in such shape as to require the procurement of a 
large amount of data from sources entirely outside of the land records of 
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Beaufort County, South Carolina, in order to establish a satisfactory title in a 
particular claimant ; 

Now, therefore, witnesseth as follows: 

1. That for and in consideration of the sum of one thousand ($1,000) dollars, 
lawful money of the United States, to be paid by the Government to the attor- 
neys in the manner hereinafter provided, the attorneys agree to use every 
reasonable effort to obtain such affidavits and other papers and data outside of 
the records as may be asked for by the Government in order that a title to each 
of the several tracts of land embraced within the boundaries described in said 
proclamation may be cleared up in so far as practicable. 

2. It is understood and agreed that the attorneys will, as called upon by the 
Government, afford every assistance in their power to the United States dis- 
bursing officer in effecting final settlement of the several claims arising out of 
the taking over of the lands described in the aforesaid proclamation, including 
particularly the making of a satisfactory identification of the several claimants 
that may be entitled to receive compensation from the Government for the 
property taken. 

3. It is further understood and agreed that the correspondence and instruc- 
tions to claimants and others relating to these claims will be mailed by the 
Government. 

4. It is further understood and agreed that this agreement shall in no man- 
ner, except as herein provided for, modify the terms and conditions of the 
agreement dated March 20, 1919, by and between the same parties for the 
furnishing of an abstract of title to the land on Parris Island. 

The consideration herein provided for is to be paid as follows: One-half 
(%) of the amount thereof to become due as soon as settlement has been 
effected with fifty (50%) per cent of the claimants and to be payable in due 
course thereafier, the remaining one-half (44) of the amount to become due as 
soon as the Government has determined that every reasonable effort has been 
made to settle all remaining claims, and to be payable in due course thereafter. 


As the original contract required the contractors to furnish the 
Government with “every assistance in their power” and to “ perform 
* * * all work in connection with adjusting and settling the 
claims * * * in order that * * * the land records in each 
instance may be cleared of defects and clouds,” there was no addi- 
tional benefit or consideration passing to the United States for the 
supplemental agreement which was accordingly void and of no effect. 
With respect to the performance of the original and alleged supple- 
mental agreements you state as follows: 


With reference to the said agreement of March 20, 1919, full and satisfactory 
abstracts of title covering the several parcels of land taken over were duly fur- 
nished to the Government and payment of $1,000.00 under authority of para- 
graph 7 thereof has been made. Request for payment of the unpaid balance of 
$500.00 is now before the Navy Department. Of the total number of approxi- 
mately 250 claimants disclosed by the land records as having an interest in 
this property at the time of its taking full and final settlements have been 
effected in about 190 cases, partial settlements have been accomplished in about 
80 cases and in the other 30 more or less cases no settlement has been possible. 
This is due almost entirely to the fact that the claimants of record have died 
intestate and the heirs have not been located although diligent efforts have been 
made to do so. The necessary information as to the interest any of such 
missing heirs may have in said property is now in the possession of the Navy 
Department and in the event that any of such heirs hereafter make claim for 
their share the work of adjusting and settling said claims can be handled 
perhaps more expeditiously by the Navy Department direct than by dealing 
through the firm of Talbird & Jenkins. While, technically speaking, it may be 
said that due to said remaining unsettled claims said firm has not performed all 
the work that could be required of it under a literal reading of the contract, 
nevertheless, for the reasons stated above, the Navy Department regards the 
work required by said contracts as having been performed as far as practicable. 
With reference to a strict interpretation of the contract, it may be said that 
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owing to the lack of information as to the identity and the whereabouts of heirs 
in the unsettled cases impossibility of full settlement is not an improbable con- 
tingency, and that the contracts should be interpreted with this contingency in 
view. 


Under said supplemental agreement of October 9, 1919, the amount of $500.00 
was paid after settlement had been effected with 50% of the claimants as pro- 
vided by paragraph 4 thereof. As to the unpaid balance of $500.00, the Navy 
Department for the reasons above stated affecting the principal contract con- 
siders that every reasonable effort has been made by the Messrs. Talbird and 
Jenkins to settle all remaining claims. 

Even assuming that the contracts in question were authorized and 
legal, the contractors have been paid all that the contracts called for 
prior to the final completion and settlement of all of the claims 
involved. The completion of 190 out of 250 claims can not be said to 
be a substantial fulfillment of the agreement. The contracts are, how- 
ever, open to further objection for a number of reasons hereinafter 
set forth. 

Under the act of Congress authorizing the acquisition of these lands 
the title of the tracts in question vested in the United States imme- 
diately upon the issuance of the presidential proclamation, the owners 
of the lands having only the right to file a claim for just compensa- 
tion therefor, and the claimants were directed by that proclamation 
to present their claims for compensation. Under such circumstances 
the necessity for the United States going to the expense of procur- 
ing abstracts, etc., or otherwise aiding claimants in establishing their 
claims is not apparent. It was, and is, the duty of all claimants to 
present all evidence necessary to establish their claims to compensa- 
tion for the lands so taken by the Government. The contracting 
with attorneys to procure abstracts, identify the claimants, ete., 
under such circumstances was unnecessary and constituted the ren- 
dering of assistance to claimants in prosecuting their claims against 
the United States which is in contravention of section 5498, Revised 
Statutes, as reenacted in section 109 of the United States Criminal 
Code, act of March 4, 1909, 35 Stat. 1107. 

Sections 189, 365, and 366, Revised Statutes, prohibit the employ- 
ment of attorneys or counsel except under certain conditions there- 
in specified. While the employment of clerical assistance for the 
preparation of abstracts of title would not contravene these sec- 
tions of the Revised Statutes, the contracts in this case were for 
services in excess of those ordinarily performed in furnishing ab- 
stracts of title and the mere fact that the original contract negatived 
the determining of “legal questions” by the contractors, who are 
specifically identified in the contracts as attorneys at law, does not 
establish the services contracted for to be other than such as attor- 
neys are usually or frequently employed to furnish due to their spe- 
cial training in such matters and they are therefore within the pur- 
view of the sections of the Revised Statutes last above cited, 4 
Comp. Gen. 386, 
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Assuming, arguendo, that there is a possibility that the services 
could be considered other than the services of attorneys, they would, 
under such circumstances, constitute personal services such as are for 
performance by regular employees of your department, or by the 
loan of employees from other departments or establishments, or 
by temporary employees employed in accordance with the Civil 
Service Rules and Regulations. See 2 Comp. Gen. 544; 3 id. 720; 
4 id. 357 and 710; 5 id. 231, 417, 450, 629, and 968; 6 id. 84, 134, 181, 
324, 364, and particularly recent decisions to you, 6 Comp. Gen. 
51 and 140. 

In view of the foregoing, no further payments to the attorneys 
in question are authorized for past or future services of the nature 
covered by the contracts in question. 


(A-17131) 
DISBURSING OFFICERS—LIABILITY 


The provisions of section 28 of the World War veterans’ act of June 7, 1924, 
43 Stat. 615, permitting waiver of recovery of illegal payments of compensa- 
tion to a beneficiary when in the judgment of the Director of the Veterans’ 
Bureau the beneficiary was without fault, furnish no authority for crediting 
a disallowance in a disbursing officer’s account for an illegal payment made 
on an erroneous computation which was clearly apparent on the face of the 
voucher. 


Decision by Comptroller General McCarl, February 11, 1927: 

Review has been requested of settlement M-19361-V, dated August 
26, 1926, of the accounts of L. S. McCracken, special disbursing 
agent, United States Veterans’ Bureau, wherein credit was disallowed 
for an overpayment of $59.98 (the amount of the overpayment was 
in fact $60.07) to Ben Oscar Shedd, C-320876, a Veterans’ Bureau 
beneficiary. 

The overpayment was due to an error in calculation. The payment 
was of compensation for the period from February 7, 1920, to Febru- 
ary 7, 1922, at $9.50 per month. The amount extended was $288.41 
instead of $228.34, an error clearly apparent on the face of the 
voucher. 

Collection of the overpayment from the beneficiary was waived by 
the Director of the Veterans’ Bureau under the authority of section 
28 of the World War veterans’ act of 1924, 43 Stat. 615, which 
authorizes waiver of recovery of payments made a beneficiary when 
in the judgment of the Director of the Veterans’ Bureau the bene- 
ficiary was without fault and such recovery would defeat the purpose 
of benefits otherwise authorized or would be against equity and good 
conscience. 

The statute authorizing the waiving of recovery from the bene- 
ficiary is for the benefit of the beneficiary only, there being nothing 
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in said provision to indicate an intent to relieve a disbursing officer 
from the consequence of making an erroneous payment due to an 
error clearly apparent on the fact of the voucher on which payment 
was made. The error in this case was a mathematical error in com- 
putation which might have been detected and corrected had the 
voucher received an adequate examination by the disbursing officer 
prior to payment. See in this connection 2 Comp. Gen. 144. 

Upon review the settlement disallowing credit for the item in 
question is sustained. 


(A-13628) 
IMMIGRATION FINES—REFUNDS 


Where immigration fines were impgsed and collected under a blanket detention 
order issued under the provisions of section 20 of the act of May 26, 1924, 
43 Stat. 164, a subsequent administrative conclusion that blanket detention 
orders are illegal is not authority to refund the fines as being made through 
error of Government officers, provided for in the appropriation act of May 
28, 1924, 43 Stat. 240. 


Decision by Comptroller General McCarl, February 12, 1927: 

The Societa Ligure di Armanento requested, December 11, 1926, 
review of settlement No. 0132506, dated December 7, 1926, disallowing 
its claim for $7,000 as refund of an immigration fine alleged to have 
been erroneously collected January 5, 1925, for violation of a blanket 
detention order of December 19, 1924, served on the master of the 
steamship Marte. The claim was disallowed on the ground that there 
was no authority for refund of the fine. 

The immigration inspector of the Department of Labor at New 
Orleans, La., issued on December 19, 1924, a blanket detention order 
for the entire crew of the steamship Marte, save officers, serving the 
master of the ship with the following notice: 

Pursuant to the provisions of the acts of February 5, 1917, and December 26, 
1920, and the immigration regulations issued by the Secretary of Labor there- 
under, you are hereby directed to detain on board (all members of the crew 
except eight officers) the following named aliens, with their baggage, your atten- 
tion being invited to the appropriate sections of the statute appearing on the 
reverse side hereon. 

The ship left New Orleans, La., and proceeded to Norfolk, Va., 
where the immigration officer ascertained that seven alien members of 
the crew had left the ship some time after the issuance of the afore- 
said detention order of December 19, 1924. He served notice of 
intention to exact the fine, under authority of section 20 of the act of 
May 26, 1924, 43 Stat. 164, whereupon the Smokeless Fuel Co., for 
and on behalf of the owners of the vessel, deposited $7,000, the 
amount of the fine, with the collector of customs. It is reported that 
the United States district court at Galveston, Tex., in May or June, 
1925, in the Barcelona case, enjoined the collection of a fine for viola- 

66344°—27——85 
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tion of a similar blanket detention order covering all the seamen on 
board the vessel, not mentioning the seamen by name or their positions 
on the ship’s company. It appears that the Department of Labor 
accepted that court’s action in the Barcelona case as a final determi- 
nation that such blanket orders are unauthorized and that fines col- 
lected for violation of such orders were collected illegally. The action 
of the department in so interpreting and applying the court’s action 
in that case appears to be the basis of the claim for refund in this 
case. 

Sections 19 and 20 of the act of May 26, 1924, 43 Stat. 164, are, in 
part, as follows: 


Sec. 19. No alien seaman excluded from admission into the United States 
under the immigration laws and employed on board any vessel arriving in the 
United States from any place outside thereof, shall be permitted to land in the 
United States, except temporarily for medical treatment, or pursuant to such 
regulations as the Secretary of Labor may prescribe for the ultimate departure, 
removal or deportation of such alien from the United States. 

Sec. 20. (a) The owner, charterer, agent, consignee, or master of any vessel 
arriving in the United States from’ any place outside thereof who fails to 
detain on board any alien seaman employed on such vessel until the immigra- 
tion officer in charge at the port of arrival has inspected such seaman (which 
inspection in all cases shall include a personal physical examination by the 
medical examiners), or who fails to detain such seaman on board after such 
inspection or to deport such seaman if required by such immigration officer or 
the Secretary of Labor to do so, shall pay to the collector of customs of the cus- 
toms district in which the port of arrival is located the sum of $1,000 for each 
alien seaman in respect of whom such failure occurs. No vessel shall be 
granted clearance pending the determination of the liability to the payment of 
such fine, or while the fine remains unpaid, except that clearance may be 
granted prior to the determination of such question upon the deposit of a sum 
sufficient to cover such fine, or of a bond with sufficient surety to secure the 
payment thereof approved by the collector of customs. 

(b) Proof that an alien seaman did not appear upon the outgoing manifest 
of the vessel on which he arrived in the United States from any place outside 
thereof, or that he was reported by the master of such vessel as a deserter, shall 
be prima facie evidence of a failure to detain or deport after requirement by 
the immigration officer or the Secretary of Labor. 


The act of May 28, 1924, 43 Stat. 205, making appropriations for 
the Department of Labor, among others, for the fiscal year ending 
June 30, 1925, made an appropriation, page 240, under the heading 
Bureau of Immigration, for: 


* * * refunding of head tax, maintenance bills, and immigration fines 
upon presentation of evidence showing conclusively that collection was made 
through error of Government officers * * * 


The master of the Italian steamship Marte reported in letter of 
January 7, 1925, that: 


In reference to the fine of $7,000.00 which has been imposed* upon my ship, 
the Italian S. S. Marte, I beg to state that my ship arrived at New Orleans 
on December 20th, 1924, to load a cargo of grain. She was docked on 
December 20th at the pier of the Public Elevator, where she remained for 
8 days. 

On arrival of my ship I was notified by the United States immigration 
inspector to detain on board 23 members of my crew, this being the entire 
crew. with the exception of the 7 officers and steward. Having in mind the 
instructions of the inspector, I employed two watchmen for daylight watching 
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and also two watchmen for the night watch, who were instructed not to allow 
any of the crew ashore; and in addition to the watchmen, my officers were 
instructed to make every effort to prevent any of the crew escaping. 

On the night of December 23d, 5 of my crew deserted, at which time I im- 
mediately notified my agents, Messrs. Richard Meyer and Company, and on 
December 27th 2 others escaped, my agents being also notified promptly of the 
desertion of these men. 

I am unable to state how the men escaped, but it is my belief that they 
made their escape from the side of the ship opposite to the pier, as with two 
watchmen on duty, they had no possible way of getting ashore on the pier 
side without being observed. Before I sailed from New Orleans I filed with 
my agents the usual immigration form, showing the names of the 7 men who 
had deserted, and also I advised the United States immigration inspector when 
he came aboard before my ship sailed. In view of the fact that I made every 
effort to comply with the instructions of the United States immigration authori- 
ties, to keep my men on board, and that I had no other means of keeping 
them on board except by employing watchmen, this being due to the fact 
that the entire crew was ordered detained, I respectfully ask that the fine 
against my ship be rescinded or mitigated. 

There is thus no doubt that seven of the crew men deserted to the 
United States. It may be conceded, arguendo, that if the blanket 
detention order had been challenged, as in the Barcelona case, it 
would have been held voidable, but it was not so challenged and the 
fine imposed thereunder was paid. Therefore, the matter here pre- 
sented is essentially different from the matter before the court in the 
Barcelona case. There would appear to be for application here the 
principle of the decision of the Supreme Court of the United States, 
dated January 3, 1927, in United States v. Samuel Gettinger and 
Harry Pomerantz, where it was held the United States was entitled 
to retain a fine which had been paid under a statute later held to be 
unconstitutional and void. That was a stronger case than this one, 
for the reason that Gettinger and Pomerantz attempted to reserve a 
right to refund of the fine in event the statute should be held to be 
unconstitutional, whereas the validity of the order for the violation 
of which the fine in this case was imposed does not appear to have 
been questioned by the claimant at any time prior to payment of the 
fine. 

It must be held that any irregularity in the detention order was 
waived by payment of the fine without protest of alleged irregularity 
and that a subsequent change in administrative procedure as to the 
issuance of detention orders does not have the effect of entitling to a 
refund of the fine. 

The decision of the Supreme Court dated December 13, 1926, in 
Wright v. ¥Ynchausti Company, cited by counsel for claimant, has no 
application to the facts of this case, for the administrative officers 
have not been given statutory authority finally to determine whether 
an immigration fine was collected through error of Government 
officers, as required by the terms of the act of May 28, 1924, before 
funds appropriated therein are available for refund thereof. 

The settlement disallowing the claim is affirmed. 
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CONTRACTS—MISTAKE IN BID 


Where a vendor submitted a bid for the furnishing of a certain article to the 
Government, in which the unit price was stated and the total in dollars 
and cents was carried out in figures, and said bid was not unreasonably 
low when compared with other bids submitted, such vendor may not, after 
his bid has been accepted, avoid the obligation by alleging a mistake, 
in the absence of a showing that the mistake was mutual and that the 
contracting officer in accepting the bid knew that a mistake had been made 
and had sought to take advantage thereof. 


Decision by Comptroller General McCarl, February 12, 1927: 

The Walworth Co. requested December 29, 1926, review of settle- 
ment No. 022800, dated December 22, 1926, wherein was disallowed 
its claim for $65.32, on account of alleged error in quoting price 
of 150 standard, galvanized unions, delivered on February 18, 1926, 
to the Panama Canal Store, New York, N. Y., under proposal ac- 
cepted December 16, 1925. 

The record discloses the facts to be as follows: 

On November 21, 1925, the general purchasing officer, Panama 
Canal, Washington, D. C., advertised (Circular No. 1711-Class 30), 
for bids to be received at said office not later than 10.30 a. m. De- 
cember 12, 1925, the articles to be properly packed and secured for 
ocean shipment and delivered free of all charges, to the Panama 
Canal Store, 146 Thirteenth Avenue, New York, N. Y., for 150 
unions, flanged, malleable iron, 114 inches, galvanized, standard. 

The claimant’s bid for the property was as follows: 

150 unions, flanged, malleable iron, 1%4’’, galvanized, standard (wt. 

each Ibs.) each .4845 

The foregoing bid was on a form prepared by the War Depart- 
ment and submitted to the bidder with only the price to be filled in 
by the bidder. 


The abstract of bids received on said item is as follows: 


Item No. | Article ‘Unit price | Total price Bidders 


— |---| -——_|__- 


150 | Unions_._| 0. 4845¢ $72. 68 | Walworth Co. 
wT tT: ntl te 138. 00 | The Manhattan Sup. Co. 
a een . 96 144. 00 | John Maneely Co. 
Wo eet RD 165. 00 | Ira C. Rogers Co. 
a Se ee 234. 00 Crane Co. 


The claimant was awarded the contract and on December 16, 1925, 
was given an order for the supplies in accordance with the proposal 
and acceptance. On December 17, 1925, the claimant addressed a 
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letter to the general purchasing officer for the Panama Canal, as 
follows: 

We are taking the liberty of attaching to this letter an order which you sent 
us for galvanized malleable flanged unions, asking if it will be possible for you 
to send it to the next lowest bidder. 

Our reason for so doing is due to the fact that we have made a very bad 
error in quoting on this material. The price we named you applies on black 
instead of galvanized, which means a loss to us of about $73.00. This can be 
verified by referring to the other bidders’ prices on the sume material. 

We are very sorry this error has occurred and hope you will be able to help 
us out in this instance. 

In reply to said letter, the general purchasing officer, by letter dated 
December 18, 1925, advised in substance that the request could not be 
granted ; that the unions should be furnished ; that they would be paid 
for at the bid price; and that the matter as to any relief on account 
of the alleged mistake should be made the basis of a claim to be filed 
in this office. 

The claimant does not state what its bid should have been, but 
states that the priced quoted, $72.68, would mean a loss of about $73. 

It is noted that the bid of the Walworth Co. was accepted and 
award made before there was any discovery or allegation of error. 
The bid was not only stated per unit price but the total in dollars 
and cents was carried out in figures, and there was nothing in the 
bid to indicate that a mistake had been made. 

The difference between the claimant’s bid and that of the next 
lowest bidder is $65.32, the basis of this claim. It is noted, however, 
that the difference in bid of the next lowest and the highest bidder 
is $96, and the difference between the bid of the next highest and 
that of the highest bidder is $69. 

The general rule is that when there has been a mistake in the sub- 
mission of a bid on which a contract is based, the contractor must 
bear the consequences thereof. In order to authorize relief on ac- 
count of a mistake in an accepted bid, it must appear either that 
the mistake was mutual, or that the error was so apparent that it 
must be presumed the accepting officer knew of the mistake and 
sought to take advantage thereof. 26 Comp. Dec. 286; 2 Comp. Gen. 
503; 3 id. 821. No such showing has been made in this case. While 
claimant’s bid was much lower than any of the others, there is noth- 
ing therein from which knowledge on the part of the contracting 
officer that a mistake had been made may be presumed. Nor does a 
comparison of claimant’s bid with the other bids disclose any mis- 
take. The bid was clear and unambiguous on its face. It may be 
noted that the difference between the bid price of $72.68 and $138, 
the next higher bid, is not as great as the difference in bid be- 
tween that of the next lowest and the highest bidder, or the differ- 
ence between the bid of the next higher and that of the highest. 
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Accordingly, payment in excess of the bid price in this case is not 
authorized. 20 Comp. Dec. 304; 24 id. 534; 25 id. 37; 4 Comp. Gen. 
911; 5 id. 781; 6 id. 504; A-15671, dated October 1, 1926; A-16327, 
December 14, 1926. 

Upon review the disallowance is sustained. 


(A-17329) 


CLAIMS—ACCEPTANCE OF FINAL PAYMENT FOR SLAUGHTER OF 
DISEASED CATTLE 


The certificate as to correctness of the amount and acceptance thereof as pay- 
ment in full by the owner, whose cattle were slaughtered by the Depart- 
ment of Agriculture under authority of statute and cooperative agreements 
with the States, and the execution of a release of all further claims against 
the United States, preclude any further payment by the United States for 
the loss of said cattle, notwithstanding there is alleged to have been an 
error made in computing the amount previously paid. 


Decision by Comptroller General McCarl, February 12, 1927: 

Louis J. Peters has requested review of settlement 0147935, dated 
October 16, 1926, disallowing his claim for $14.22, representing 
amount authorized by the Department of Agriculture for slaughter 
of diseased cattle owned by him, in addition to amount previously 
authorized and paid in full for the loss of the cattle, the claimant 


having executed final release of all claims against the United States. 

The value of one tubercular cow, No. A-20848, slaughtered in Wis- 
consin, owned by Louis J. Peters, was first appraised at $90. Under 
the terms of the appropriation acts (fiscal year 1926; see act of Feb- 
ruary 10, 1925, 43 Stat. 828), and the cooperative agreement between 
the United States and the State of Wisconsin, the United States paid 
for the loss of this cow $5.78, which was included in the amount of 
$146.83 paid to claimant by check No. 925418 on voucher No. 188265. 

Under date of February 2, 1926, Peters executed the following 
certificate : 

I hereby certify that the appraisal of the above-described animals is accepted 
by me and that the amounts due me from the United States, * * * as indi- 
cated above, are correct, and that upon receipt of said amount I have no further 
claims against the United States * * * for said animals. 

June 24, 1926, the Department of Agriculture approved an addi- 
tional amount of $14.22 in favor of Peters for the loss of the cow in 
question for the following reason, as stated in the report of the 
inspector in charge, dated June 3, 1926: 


* * * The previous claim was submitted in error, due to the fact that 
there was contained in this shipment an animal, a grade bull, the property of 
Mr. Peters, which was not subject to indemnity, and the T. E. Form 24’s sub- 
mitted by the commission firm had the amounts of salvage interchanged, The 
error was not discovered until the previous claim was submitted. 
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Apparently, only the amount of $6.24 salvage should have been 
deducted from the appraised value of cow No. A-20848 instead of 
$23.11, the amount actually deducted because of said error. This 
resulted in payment to claimant of only $5.78, share of the United 
States, for loss of this cow, whereas if the error had not occurred he 
would have received $20 from the United States, or a difference of 
$14.22 now claimed. 

The question presented is whether the final release signed by claim- 
ant is to be taken as precluding any adjustment of the error and 
further payment. The certificate as to the correctness of the amount 
paid and release of further claims against the United States is 
unqualified. It was as much the duty of claimant as of the United 
States to see that there were no errors in the amount proposed to be 
paid before he signed the release. In fact, in his letter of October 28, 
1926, claimant apparently acknowledges that he knew of the mistake 
but that he thought that the matter would be later adjusted. In the 
absence of any fraud or duress in the procurement, the certificate by 
claimant as to the correctness of the amount paid and the release of 
all claims against the United States precludes any adjustment of the 
error by further payment for loss of the cattle for which claimant 
was previously paid and for which he signed an unqualified release 
of all further claims against the United States. 27 Comp. Dec. 866. 

The settlement is sustained. 


(A-17228) 
PAY, RETIRED—MARINE CORPS BANDSMEN 


The retired pay of a former musician of the band, United States Marine Corps, 
retired prior to July 1, 1922, who died January 15, 1924, is in no way 
affected by the provision in the act of May 19, 1926, 44 Stat. 565, which 
applies the rates of pay prescribed in the act of March 4, 1925, 43 Stat. 
1274, to former musicians on the retired list on May 19, 1926. 


Decision by Comptroller General McCarl, February 14, 1927: 

There is for review settlement No. 0134253, dated October 19, 1926, 
of the claim of John Scrivener and Samuel Scrivener, executors of 
the estate of Lars F. Walen, allowing $867.28 as additional retired 
pay due the deceased for the period July 1, 1922, to January 15, 1924, 
under the act approved May 19, 1926, 44 Stat. 565. 

Said Lars F. Walen, a former musician of the band, United States 
Marine Corps, was retired October 11, 1916, and died January 15, 
1924. Section 11 of the act of March 4, 1925, authorized specific 
increased rates of pay for the second leader and musicians of the 
band, United States Marine Corps, such rates to be effective from 
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July 1, 1922, as applied to musicians on the active list and former 
musicians retired since June 30, 1922. Such rates had no application 
to former musicians of the band who had been retired prior to July 1, 
1922, 4 Comp. Gen. 942, 944. 

The act of May 19, 1926, 44 Stat. 565, provides: 


That the provisions of section 11, of the Act of March 4, 1925, an Act provid- 
ing for sundry matters affecting the naval service, establishing the pay and 
allowances authorized for the second leader and the musicians of the band of 
the United States Marine Corps, shall apply in computing the pay of all former 
members of the band now on the retired list, including those former members 
transferred to the Fleet Marine Corps Reserve and who are now on the active 
and retired list of the Fleet Marine Corps Reserve. 

This provision extends the application of the rates of pay estab- 
lished by the act of March 4, 1925, to those former musicians of 
the band who were retired prior to July 1, 1922—a class of retired 
former musicians to whom such rates did not apply under the act 
of March 4, 1925. The word “now” means the present time, and 
the expression “ now on the retired list ” clearly limits the applica- 
tion of such rates to those former musicians of the band who were 
on the retired list at the time the act was approved—that is, on 
May 19, 1926. Accordingly, such rates are not made applicable to 
former musicians who were on the retired list on June 30, 1922, and 
who remained on the retired list for a period subsequent to that 
date but who, for any reason, were not on the retired list on May 
19, 1926. Former musician Walen, having died January 15, 1924, 
was not on the retired list on May 19, 1926, and, therefore, his pay 
from July 1, 1922, to date of his death, January 15, 1924, was not 
affected by the act of May 19, 1926. 

Upon review the settlement is reversed, and there is nothing due 
claimants. 


(A-17285) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—EFFECTIVE DATE OF 
REALLOCATION 


An increase in compensation resulting from a reallocation of a position is not 
a promotion within the meaning of civil service Rule XI 2(d), prohibiting 
promotions during probational appointments except upon prior approval 
of the Civil Service Commission, and is effective from the beginning of 
the month in which notice of reallocation is received in the administrative 
office even though received during service under a probational appointment. 


Comptroller General McCarl to the Chairman, United States Board of Tax 
Appeals, February 14, 1927: 
Consideration has been given to your letter of February 2, 1927, 
as follows: 
The position of clerk of the Board of Tax Appeals was regularly filled by 


certification from the U. 8S. Civil Service Commission and allocation by the 
Personnel Classification Board. 
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The present incumbent, Mr. Bertus D. Gamble, executed the oath of office 
and entered on duty on July 23, 1926. His probational appointment expired 
January 22, 1927, and his permanent appointment commenced January 23, 
1927. 


In the original allocation this position was given grade CAF 10. The 
board requested a reconsideration and by action sheet #7596, received Jannu- 
ary 31, 1927, the allocation was changed to grade CAF 11. 

I have the honor to request your decision as to the date of commencement 
of Mr. Gamble’s compensation at the increased rate of $3,800 per annum, 
the minimum salary of grade CAF 11. Since his entry on duty last July, 
he has been paid at the rate of $3,300 per annum, the minimum of grade CAF 10. 

It is assumed that the change in allocation in this case was not 
based on any change in duties of the position and this decision 
is predicated upon that assumption. 

In decision of September 23, 1926, 6 Comp. Gen. 202, it was held, 
quoting from the syllabus: 

In view of the provisions of General Regulations No. 54, dated July 6, 
1926, prescribing one pay roll for each month to be submitted to the General 
Accounting Office, the “pay period” within the meaning of decisions dated 
September 8, 1924, 4 Comp. Gen. 280, and February 26, 1925, 4 Comp. Gen. 
721, is the entire month. The increases and decreases in compensation result- 
ing from the allocation or reallocation of a position should be made effective 
from the first of the month in which notice of the allocation or reallocation 
is received in the administrative office. This decision will be effective for 
allocations or reallocations, notice of which is received in the administrative 
office on or after September 1, 1926. 

An increase in compensation resulting from a reallocation of a 
position is not a promotion of the employee within the meaning of 
Civil Service Rule XI 2 (d), which reads: 

(d) No employee shall be promoted during probation except upon approval 
of the commission previously obtained. 

Increases in compensation resulting from a reallocation of a posi- 
tion is but the necessary readjustment in the legal rate of compensa- 
tion of the employee fixed for the grade in which the position should 
be allocated. Hence, there is no conflict between the rule established 
by this office, above quoted, and the rules established by the Civil 
Service Commission governing the effective date of termination 
of probational appointments and the beginning of permanent ap- 
pointments or the promotion of employees during probational ap- 
pointments. Each is for application independent of the other. The 
former relates to the position and is effective regardless of the nature 
of the appointment under which the incumbent of the position is 
serving. The latter relates to the employee and is effective irre- 
spective of the grade or grades in which the same position may be 
allocated or reallocated during service under the probational or 
permanent appointments. 

Notice of reallocation of the position occupied by Mr. Gamble 
having been received in the administrative office January 31, 1927, 
the effective date of the increase of compensation from $3,300 to 
$3,800 per annum under the reallocation is January 1, 1927. 
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(A-17334) 
CHECKS—FORGERY 


There has been no forgery of a Government check where the person who indorsed 
it was not entitled to the proceeds, but whose name and address had been 
placed on the face of the check as payee through administrative error, and 
a bank which indorses and negotiates such check guarantees only the 
genuineness of the payee’s indorsement and may not be held responsible 
to the Government for the proceeds of the check because of the administra- 
tive error. 


Teasers General McCarl to the Treasurer of the United States, February 


Reference is made to your communication (AWS-C), dated 
August 26, 1926, in the case of Mrs. Rosa Brown, involving war-risk 
insurance checks Nos. 50130572, 56707126, 50101020, 54978274, 
55268049, 55448299, 55628897, 55982151; drawn October 8, 1921, Jan- 
uary 3, 1922, February 2, 1921, March 1, 1921, May 2, 1921, June 1, 
1921, July 1, 1921, September 1, 1921; for $10.06 (1), $5.03 (1), 
$75.28 (1), $5.03 (5); symbols 11348; payee Mrs. Rosa Brown. 

Inasmuch as the payee in an affidavit dated June 24, 1926, acknowl- 
edges receipt of checks Nos. 50101020, 54978274, 55448299, 55628897, 
and 55982151, reclamation proceedings thereon should be abandoned. 

Advice is also requested as to whether reclamation proceedings 
should be abandoned on checks Nos. 50130572 and 56707126, inasmuch 
as the indorsing banks are in liquidation and the checks bear on their 
face the address of Rosa Brown, by whom they were erroneously 
received and negotiated. 

The checks were made out to the name and address of the person 
who indorsed them. After the bank had cashed, and the Treasurer 
of the United States had paid, the checks, it developed that another 
woman of the same name living at a different address should have 
been the payee. The error was in the Veterans’ Bureau. While 
the payee whose name thus appeared on the checks was not the person 
entitled to the proceeds as a beneficiary of the Veterans’ Bureau, the 
banks which negotiated and indorsed the checks guaranteed only that 
the prior indorsement of the payee on the back of the check was the 
person whose name appeared on the face of the check. There was 
no forgery involved in the case. There could be no responsibility 
on the banks for the error of the Veterans’ Bureau and, therefore, 
the banks could not be held liable on the basis of having negotiated 
and indorsed the checks. United States v. Chase National Bank, 
241 Fed. Rep. 535 and cases cited therein. Therefore, reclamation 
proceedings thereon should be abandoned. 

The accounts of the Treasurer of the United States will not be 
charged with the amount of the checks, but a charge will be raised 
against the payee and collection attempted as in other cases of 
indebtedness against the United States. 


DECISIONS OF THE COMPTROLLER GENERAL 
(A-11250) 


LEASES—RESTORATION OF PREMISES 


Under a lease providing that the Government shall have the right, during the 
existence of the lease, to make alterations and, if required by the lessor 
upon written notice 90 days before termination of the lease, shall restore 
the premises to the same condition as that existing at the time of entering 
upon the same, payment for restoring partitions removed at the request 
of the Government is not authorized where it appears that the required 
notice was not given in time by the lessor. 


Decision by Comptroller General McCarl, February 15, 1927: 

Review has been requested of settlement No. 0160048, dated Octo- 
ber 28, 1926, whereby was disallowed the claim of the Washington 
Building Corporation for $313 as reimbursement of the cost of 
replacing partitions between rooms on the fourth floor of the Invest- 
ment Building, Washington, D. C., formerly occupied by the United 
States Board of Tax Appeals under lease dated July 16, 1924, cover- 
ing the fiscal year 1925, with a provision for renewal for the fiscal 
year 1926, at the option of the Government. 

Paragraph 8 of the lease provides that the Government shall have 
the right, during the existence of the lease, to make alterations and, 
if required by the lessor, shall, before the expiration of the lease or 
renewal thereof, restore the premises to the same condition as that 
existing at the time of entering upon the same under the lease, rea- 
sonable and ordinary wear and tear, etc., excepted, with the proviso 
that if the lessor requires such restoration, the lessor shall give writ- 
ten notice thereof to the Government 90 days before the termination 
of the lease. 

On February 17, 1925, the chairman of the Board of Tax Appeals 
addressed a letter to the agent of the lessor requesting permission to 
remove the wall that separated rooms 438 and 434 in the Investment 


Building. The second paragraph of the chairman’s letter reads as 
follows: 


It is understood, of course, that the expense in connection with this change 
will be borne by the board, and that at the termination of our contract or lease 
the wall will be restored at the expense of the Government if required. 


On February 18, 1925, the agent of the lessor replied to the request 
for removal of the partition as follows: 


In reply to your letter of February 17th, in which you request the partition 
between rooms 488 and 434 removed, have to say that the order has been given 
for the removal of this partition with the understanding that you pay for the 
cost of the removal and also the replacement of same at the end of your lease, 
if the building owners require it. 

There is no way at this time to determine either the cost of removal or the 
cost of replacement, but we assume that you will approve the cost as submitted, 
assuring you that the building sinks no profit, but will have it done at actual 
cost. If this arrangement is satisfactory, kindly notify us. 


On May 26, 1925, the board notified the agent that it would not 
exercise its option to renew the lease for the fiscal year 1926. On 





534 DECISIONS OF THE COMPTROLLER GENERAL 


May 28, 1925, the agent acknowledged receipt of the board’s letter of 
May 26 and requested the board to restore the partitions which were 
removed for it and for which it had agreed to pay. 

The rule is well established that a contract requiring notice can not 
be enforced unless the notice provided for has been given. See West- 
ern Union Telegraph Co. v. Yopst and the decisions therein cited; 
3 L. R. A, 224; 118 Ind. 248; 20 N. E. 222. 

It has been suggested that the paragraph quoted from the letter of 
February 18, 1925, constitutes constructive notice. But said letter 
can not be so construed. The letter of February 17, 1925, requesting 
the removal, agreed that the expense of restoration would be borne by 
the Government “if required.” The letter of February 18, 1925, 
stated that the removal would be made with the understanding that 
the Government would pay for the cost of removal and also of re- 
placement “ if the building owners require it.” It is clear, therefore, 
that the arrangement as evidenced by these letters was not intended 
to, and did not, change the terms of the lease, but was made in the 
light of and subject to the provisions of the lease, leaving the ques- 
tion as to whether these partitions were to be replaced at Government 
expense for determination as provided for in the lease. The lease 
terminated June 30, 1925. Notice that the replacement of the parti- 
tions would be required was not given until May 28, 1925. There- 
fore, there was not such notice as was required under the plain terms 
of the lease in order to obligate the Government to replace the par- 
titions. Accordingly, it must be held that no legal obligation rests 
on the Government to reimburse the owners for the cost of restoring 
the partitions. 

Upon review, the settlement disallowing the claim must be and is 
sustained. 


(A-17151) 
COMPENSATION—SUSPENSION FROM DUTY 


A civilian employee of the Government is not entitled to salary for the period 
he was under suspension pending investigation of his efficiency where the 
suspension was authorized by the head of the department or office, even 
though the charges of inefficiency were later disproved and the employee 
restored to duty. 


Decision by Assistant Comptroller General Ginn, February 15, 1927: 
William K. Curry has requested review of settlement 0133220, 
dated June 5, 1926, disallowing his claim for $1,023.75, salary, less 
retirement deductions, as administrative assistant and special dis- 
bursing agent, United States Veterans’ Bureau hospital, Fort Bayard, 
N. Mex., for the period May 1 to September 30, 1925, during which 


period he was under suspension, or at least was not authorized to 
render service. 
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The facts in the case have been reported by the Veterans’ Bureau, 
under date of March 31, 1926, as follows: 


On January 21, 1925, it was brought to the attention of the medical officer 
in charge that the disbursing agent was delinquent in forwarding his accounts 
to central office. On January 26, 1925, medical officer in charge recommended 
that Mr. Curry be relieved from the duties of special disbursing agent and 
Mr. Harvey A. Wambold appointed in his stead. On March 10, 1925, medical 
officer stated that in relieving Mr. Curry of the duties of special disbursing 
agent his services were considered surplus at that station; that he should be 
considered for transfer elsewhere in the bureau. Qn April 20, 1925, medical 
officer recommended that Mr. Curry be declared surplus at his station, effective 
April 30, 1925. Investigation of this case was made, and it developed that 
Mr. Curry was considerably handicapped; that personnel was taken away from 
him to such an extent that he could not efficiently perform the duties of his 
position. 

Efforts were made by central office to locate a position for Mr. Curry else- 
where. The telegram sent to Mr. Curry on April 29, 1925, by the chief, per- 
sonnel division, central office, U. 8. Veterans’ Bureau, reading as follows: 
“Your services surplus Fort Bayard; other assignment not yet located” was 
not considered a surplus notice with regard to taking his name from the rolls 
of the bureau as an employee. Developments in the case, after the sending 
of this telegram, were such that Mr. Curry’s reassignment to duty in the 
bureau was made at Fort Bayard rather than at another station. It was 
intended that if his reinstatement or reassignment to any station in the bureau 
should be made other than at Fort Bayard, it would be through transfer and 
not through reinstatement as a result of absolute separation from the bureau. 
With this in mind his name was not removed from the rolls, pending reas- 
signment. 

If Mr. Curry’s name had been absolutely removed from the rolls, his dis- 
continuance would have been entered formally on a personnel journal, and a 
formal letter of discontinuance, carrying a journal number, would have been 
issued. This procedure, however, was not taken in Mr. Curry’s case, which 
lack of administrative action would indicate that he was not issued a separa- 
tion notice whereby his name was removed from the rolls. 

Mr. Curry is receiving a salary of $2,520 per annum, which has been his 
rate of salary since July 1, 1924, on which date he was promoted from $2,280 
to $2,520. His civil-service status is that of a permanent administrative as- 
sistant, his bureau duties being special disbursing agent. 


= * * - * aa * 


It is recommended that settlement be made in favor of Mr. Curry in such 
amount as may be found legally due, from May 1, 1925, to September 30, 1925, 
during which period he was relieved from duty through no fault of his own, 
and was awaiting reassignment, and during which he rendered no actual 
service to the bureau. 


It is understood that the action taken by the chief of the personnel 
division, central office of the Veterans’ Bureau, in sending the tele- 
gram of April 29, 1925, declaring claimant’s services surplus was 
under the specific direction and authority of the Director of the 
Veterans’ Bureau. There is also with the record copy of a letter 
from the central office at Washington signed “ For the director ” by 
the medical director, addressed to claimant, wherein, after quoting a 
telegram from claimant, it is stated: 

The matter of your transfer is receiving consideration, and you will be 
informed when definite action is taken in the matter. During a recent visit 


to central office the matter of your status was taken up, and it-is believed that 
the sMuation is whderstood by you. 


Apparently, therefore, the reason for the action of the Director of 
the Veterans’ Bureau was understood by the claimant to be a sus- 
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pension from performance of duty pending investigation of charges 
of inefficiency made by his superior officer at the Fort Bayard 
Hospital. 

While the manner of making the suspension might be open to 
criticism in that the order relieving from performance of duty did 
not specifically state that the action was a suspension from duty and 
pay pending investigation of charges of inefficiency, 21 Comp. Dec. 
478, yet, in view of all the facts appearing, there would seem to be 
no room for reasonable doubt that the action taken was equivalent 
to a suspension from duty by the Director of the Veterans’ Bureau. 
to which may be applied well-settled rules in determining whether 
claimant was entitled to salary for the period of suspension, the 
charges having been disproved and claimant restored to duty. 

It is well settled that where the head of an executive department 
or independent office of the Government, as an incident to the power 
of appointment and removal, suspends an employee from duty 
pending the investigation of charges of official inefficiency or miscon- 
duct, there is no authority to make payment of salary for the period 
of suspension during which no service is rendered, unless the order 
of suspension specifically provides otherwise. 20 Comp. Dec. 505; 
21 id. 478; 25 id. 996; 27 id. 657; Burnap v. United States, 252 
U. S. 512. 

The right of the employee to pay depends on his being in a duty 
status, that is, in actual performance of service or on authorized 
leave of absence with pay. He is in a nonpay status for the period of 
suspension where the order of suspension specifically states that it 
shall be without pay or is merely silent upon the question. 11 Comp. 
Dec. 661; 25 id. 996; 4 Comp. Gen. 849. If the suspension is made 
by a subordinate officer, and not confirmed by the head of the depart- 
ment or office, the suspension is illegal and would not cause a for- 
feiture of salary, 12 Comp. Dec. 653; 26 id. 444; 27 id. 656; 21 Op. 
Atty. Gen. 356; United States v. Wickersham, 201 U. 8S. 390, 399; 
Burnap v. United States, 252 U. S. 512. But in the present case 
the subordinate officer, viz, the medical officer of the hospital at 
Fort Bayard, did nothing more than recommend action and act upon 
authority of the Director of the Veterans’ Bureau. The actual sus- 
pension or relief from duty in this case was by the Direstor of the 
Veterans’ Bureau, 1 Comp. Gen. 42 and cases therein cited. The 
fact that the charges were disproved and the employee restored to 
duty does not authorize payment of salary during the period of 
suspension lawfully made. 20 Comp. Dec. 505; 21 id. 478. 

It must be-concluded, therefore, that payment of salary for the 
period of suspension is not authorized. Disallowance of the claim 
must be and is sustained. 
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(A-17231) 
TRAVELING EXPENSES—FIRST DUTY STATION 


An administrative attempt to place a departmental employee in a field status 
by nominally transferring him to the Baltimore field unit and ordering 
him from Baltimore to Washington for instruction purposes prior to his 
actual transfer to the field is ineffectual to entitle the employee to reim- 
bursement of expenses incurred in traveling to his new duty station. 


Decision by Comptroller General McCarl, February 15, 1927: 

Review has been requested by T. G. Thurston, internal revenue 
agent in charge, Indianapolis, Ind., of settlement No. K-—1092-Ti, 
dated December 14, 1926, in which was disallowed credit in his 
accounts for payments aggregating $16.18 made to Earl S. Knauer, 
internal revenue agent, representing expenses incurred in traveling 
from Washington, D. C., to Indianapolis, Ind., July 1 to 3, 1926. 

It appears by letter, dated June 14, 1926, from the Commissioner 
of Internal Revenue, that Mr. Knauer was transferred, effective on 
date of oath, from the departmental position of assistant auditor 
in the Income Tax Unit of the Internal Revenue Bureau at Wash- 
ington, D. C., to that of internal revenue agent in the field service 
assigned to the Baltimore division, and that he took oath under 
the latter appointment at Baltimore on June 26, 1926. At 11 a. m. 
of the same day he proceeded to Washington, reporting to Revenue 
Agent Gorman for the alleged purpose of receiving instruction 
for the remainder of the month. Letter of June 29, 1926, from the 
Assistant Commissioner of Internal Revenue purported to relieve 
him from duty under the Baltimore division and to assign him to 
duty in the Indianapolis division, effective July 1, 1926, “or as 
soon thereafter as you will have finished te the satisfaetion of the 
internal revenue agent in charge of the Baltimore division any 
uncompleted cases now in your possession,” the letter further. stat- 
ing that his actual, necessary traveling expenses incurred in pro- 
ceeding from Baltimore to Indianapolis would be allowed subject 
to the limitations prescribed by law and regulation, 

It would appear from all of the circumstances in, the case that the 
travel from Baltimore to Indianapolis was part of a general scheme 
to transfer this employee from a departmental to a field position at 
the expense of the United States, which transfer was not actually ac- 
complished until his arrival at Indianapolis. The apparent purpose 
of the purported assignment to the Baltimore division was to create 
a field service status with a view to permitting reimbursing. for 
necessary expenses incurred in proceeding to another field station, 
rather than to effect an actual necessary transfer to Baltimore. 
Therefore, such assignment was invalid. See, A-15842, October 7, 
1926. 
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The fact that upon taking the oath of office at Baltimore, he imme- 
diately returned to Washington, where he received instructions in 
the duties of a field agent and where he remained until receipt of 
travel orders to Indianapolis clearly indicates that both the instruc- 
tions and his detention in Washington were incident to his work at 
Indianapolis and had no connection with duties or travel to be per- 
formed under the Baltimore division. The illegality of charging 
expenses incurred in effecting a transfer from the departmental 
service to the field service was pointed out in decision of January 
11, 1926, 5 Comp. Gen. 467, which ruling was announced as a guide 
for the proper administrative and disbursing action thereafter. See 
also 1 Comp. Gen. 426; 4 Comp. Gen. 641; 5 Comp. Gen. 804, id. 941, 
id. 987, id. 1025; 6 id. 92, id. 136. 

In view of the facts appearing it must be held that the payment to 
Earl S. Knauer as reimbursement of transportation and subsistence 
expenses incurred in effecting his transfer to Indianapolis was erro- 
neous and that credit therefor is not authorized. 

Upon review the disallowance must be and is sustained. 


(A-9778) 
NATIONAL GUARD CONTRACTS 


The provision of the act of March 4, 1915, 38 Stat. 1078, permitting certain con- 
tracts to be made without being reduced to writing and signed by the con- 
tracting parties, is applicable to contracts for the National Guard as well as 
those for the Regular Army but does not apply to contracts which are not 
to be performed within 60 days or which exceed $500 in amount. 


Comptroller General McCarl to the Secretary of War, February 17, 1927: 

There has been received your letter of February 11, 1927, wherein 
you refer to decision dated June 3, 1925, 4 Comp. Gen. 1010, and 
request that it be reconsidered “with a view to applying to the 
National Guard the act of March 4, 1915,” 38 Stat. 1078, which, 
you state, “makes provisions whereby contracts which are to be 
performed within 60 days may exceed $500 limitation referred to 
above ‘ under such regulations as may be prescribed by the Quarter- 
master General.’ ” 

The decision of June 3, 1925, was to the effect that the statutes 
referred to therein require contracts for the National Guard to be 
made as similar contracts are made for the Regular Army; that 
contracts for the National Guard “must comply with all Federal 
requirements.” Any exceptions, therefore, to the requirements of 
sections 3709 and 3744 to 3747, Revised Statutes, applicable to the 
Regular Army, are also applicable to the National Guard. In other 
words, the act of March 4, 1915, making exceptions to section 3744, 
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Revised Statutes, is equally applicable to the Regular Army and the 
National Guard. 

However, your attention is invited in this connection to the fact 
that the act of March 4, 1915, does not, as stated by you, “ make 
provisions whereby contracts which are to be performed within 
60 days may exceed $500 limitation * * * ‘under such regula- 
tions as may be prescribed by the Quartermaster General.’” It is 
only where a contract made on behalf of the Government by the 
Quartermaster General or by officers of the Quartermaster Corps 
is to be performed within 60 days and is for less than $500 that it 
may be made under such regulations as may be prescribed by the 
Quartermaster General. See Laport Oil Corporation v. United 
States, 57 Ct. Cls. 519, where the court referred to the act of March 
4, 1915, and said: 

The meaning of that clause of the statute which provides “in all other cases 
contracts shall be entered into under such regulations as shall be prescribed 
by the Quartermaster General” is that all contracts which are to be performed 
in sixty days and which are not in excess of $500 shall be entered into under 
regulations prescribed by the Quartermaster General. This contract was in 


excess of $500, and therefore does not come within the provisions of that clause 
of the statute. 


Answering your question specifically, you are advised that con- 
tracts for the National Guard to be performed within 60 days and 
for $500 or less in amount may be entered into under such regulations 


as the Quartermaster General may prescribe. 


(A-17003) 
STATE TAX ON GASOLINE 


Where gasoline is purchased by a Government agency under a contract for a 
fixed or agreed price per gallon with no provision for increase contingent 
on the payment by the contractor of a State tax, the subsequent passage of 
a State law imposing a tax to be paid by the distributor on all gasoline sold 
can not operate to require or authorize the Government to pay the amount 
of the tax or any other sum in addition to the fixed or agreed price. 

Where a contract is entered into between the Government and a distributor for 
the purchase of gasoline at a fixed price per gallon subsequent to the passage 
of a State law requiring the payment of a gasoline tax of 1 cent per gallon, 
it must be assumed that such tax was taken into consideration by the dis- 
tributor in fixing the contract price, and the Government can not be held 
liable for the payment of such tax. 

The price at which a Government commissary may dispose of gasoline purchased 
by it can have no bearing on its obligation to the contractor or the State. 


Decision by Comptroller General MeCarl, February 17, 1927: 

The Standard Oil Co. of New York requested, November 15, 1926, 
review of settlement No. 01697-320, dated April 13, 1926, disallow- 
ing its claim for $462.22, the amount alleged to have been paid by it 
to the State of Rhode Island as a tax of 1 cent per gallon on gasoline 
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furnished the commissary store, United States naval training station, 
Newport, R. I., during June, July, August, and September, 1925. 

By an act of the General Assembly of the State of Rhode Island, 
approved April 29, 1925, a tax of 1 cent per gallon was imposed upon 
distributors of gasoline and other products used in the propelling of 
motor vehicles in that State. Section 4 of said act provides: 

Every distributor so registered shall on or before the fifteenth day of each 
month render a report under oath to the state board of public roads stating the 
number of gallons of such fuel sold and used by him within the state during 
the preceding calendar month, on forms to be furnished by the state board of 
public roads, and said report shall contain such further information relating 
to the use and sale of gasoline, benzol or like products (other than lubricating 
oils) as the said board shall prescribe. The state board of public roads shall 
assess a tax of one cent per gallon on all such fuels so reported, anu on or 
before the first day of the calendar month next succeeding the filing of such 
reports said board shall certify to the general treasurer the amount of tax due 
from each distributor, and on or before the tenth day of such calendar month 
each distributor shall pay to the general treasurer the tax so certified. 

It appears that by contracts Nos. 348 and 57, dated April 7, 1925, 
and July 1, 1925, respectively, claimant company agreed to furnish 
gasoline to the United States naval training station at Newport, 
R. L., during the period from April 7 to September 30, 1925, at 
stipulated prices. Neither of the contracts made any provision 
for the payment by the Government of any amount in addition 
to the prices therein stipulated by reason of any tax which con- 
tractor might be required to pay the State. a 

The claimant company submitted its invoices to the commissary 
store, Newport, R. I., for reimbursement of the 1-cent tax per gallon 
alleged to have been paid by said company to the State on 46,222 
gallons of gasoline furnished during the period subsequent to June 
1, 1925, contending that the commissary store collected the amount of 
the tax from each purchaser of gasoline after June 1, 1925, in 
addition to the full sale price. 

It is clear that the retail price charged by the commissary store 
to the consumers of the gasoline can have no bearing on the question 
of the liability of the Government for the State tax. The gasoline 
was purchased under contracts entered into both prior and subse- 
quent to the date of the act imposing the tax and the passage of 
the said law can not operate to require or authorize the Govern- 
ment to pay the amount of the tax or any other sum in addition to 
the fixed contract price, Claimant company was necessarily obliged 
in bidding on the furnishing of the gasoline in question to know all 
the conditions that entered into the fixing of the price quoted in 
its bid and it must be assumed that the act then pending imposing 
a tax on all distributers of gasoline was known to the claimant com- 
pany and taken into consideration in the fixing of the contract price. 
4 Comp. Gen. 911. 


The disallowance of the claim was correct and is sustained. 
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(A-17364) 


RETIREMENT DEDUCTIONS—PANAMA CANAL EMPLOYEE RECEIV- 
ING MARINE CORPS RETIRED PAY 


Retirement deductions, under the act of July 3, 1926, 44 Stat. 904, from the 
salary of an employee of the Panama Canal who is in receipt of Marine 
Corps retired pay, the amount of which is deducted from the salary, 
should be computed on the basis of the total salary rate fixed for the 
civilian position held by the employee, and the total amount of such 
retirement deductions should be charged to the salary appropriation. 


Comptroller General McCarl to the Secretary of the Interior, February 18, 

1927: 

Consideration has been given to your letter of February 7, 1927, 
as follows: 

Mr. Frank Frazier is employed as a watchman in the service of the Panama 
Canal. The salary for his position is fixed at $175 per month but he is ac- 
tually paid from the Canal appropriations only $80.50 per month under author- 
ity of your decisions in 3 Comp. Gen. 164 and 4 Comp. Gen. 510, he being a 
retired Marine on retired pay of $94.50 per month. 

Subdivision C of section 3 of the amendatory civil service retirement act of 
July 3, 1926 (44 Stat. 904), included within its provisions employees of the 
Panama Canal as therein defined, and it appears that retirement deductions 
of 3% per cent have been made since July 1, 1926, based on a salary rate of 


$175 per month on the assumption that the latter is the basic pay of Mr. 
Frazier. 


Question has been raised as to whether the deductions should be based on a 
salary of $80.50 per month or on $175 per month, and, if the former, the proper 
method for adjustment of the excess deductions. In order that proper prac- 
tice may be definitely established in cases of this kind, I have the honor to 
request your decision in the premises. 

Section 10 of the retirement act cited in your submission provides 
that there shall be “deducted and withheld from the basic salary, 
pay, or compensation of each employee to whom this act applies a 
sum equal to 314 per cent of such employee’s basic salary, pay, or 
compensation.” See also section 4 of the same statute providing that 
the “ basic salary, pay, or compensation ” shall be used in computing 
the amount of the annuity of retired employees. 

It has been held under the former retirement act of May 22, 1920, 
41 Stat. 614, containing similar provisions, that the basic salary, pay, 
or compensation of employees paid partly by the United States and 
partly by a State under cooperative agreements is the total salary 
rate fixed for the position held by the cooperative employee, including 
the amounts received from both sources, on the basis of which the 
retirement deductions should be computed. 27 Comp. Dec. 59. It 
has also been held that the salary rate for the position held by an 
employee fixed under the provisions of the.classification act of 1923 
is the basic salary, pay, or compensation on which retirement deduc- 
tions are to be computed, although the employee receives only a por- 
tion of such salary rate in cash under the salary appropriation, and 
the remainder in the form of allowances furnished in kind charge- 
able to another appropriation. In such a case the total amount of 
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retirement deductions computed on the basis of the salary rate for 
the position is chargeable to the salary appropriation, and none to 
the appropriation chargeable with the cost of the allowances fur- 
nished in kind. 4 Comp. Gen. 1051. See also 6 id. 161, 164. 

Likewise in the present case the “ basic salary, pay, or compensa- 
tion ” of the Panama Canal employee is $175 per month, the salary 
rate fixed for the civilian position held by the employee, on the basis 
of which the retirement deductions should be computed, although the 
employee receives only a portion of such salary rate under the salary 
appropriation. The total amount of the retirement deductions so 
computed should be charged to the salary appropriation and none 
to the appropriation chargeable with the marine retired pay received 
by the employee. 


(A-16698) 


LEAVE OF ABSENCE—COURT OFFICIALS OF THE PANAMA CANAL 
ZONE 


The “60 days’ leave of absence each year” granted the court officers of the 
Panama Canal Zone, by the act of December 29, 1926, 44 Stat. 924, should be 
based on the calendar year and not the service year unless specifically 
provided by regulation. 

Where two or more persons occupy the same court office of the Panama Canal 
Zone during the same calendar year, the 60 days’ leave of absence author- 
ized by the act of December 29, 1926, 44 Stat. 924, should be prorated 
between them on the basis of the portion of the calendar year served by 
each. 


atc General McCarl to the Governor of the Panama Canal, February 
19, 1927: 


I have your letter of January 27, 1927, as follows: 


1. In connection with your decision of January 14, 1927, No. A—16,698, regard- 
ing the leaves of absence of court officials of the Canal Zone, in which you held 
that such leaves of absence should be based on the calendar year, the question 
immediately arises as to what leave allowance should be granted in cases where 
the term of office begins or ends at any time during the calendar year other than 
January ist. 

2. For instance, the present marshal’s appointment dates from August 6, 1925. 
If the new law had been in effect at that time, would he have been entitled to 
60 days’ leave of absence between August 6, 1925, and the end of that calendar 
year? Likewise, if his term of office should expire on August 5th, would he 
be entitled to 60 days’ leave of absence between January ist and August 5th 
of that calendar year? 

3. The district attorney’s appointment dates fram February 16, 1925, and if 
his term of office should expire on February 15th of some future year, how many 
days’ leave of absence would he be entitled to from January ist to the expiration 
of his term of office? 

4. In connection with your decision of January 14, 1927, it is regretted that 
reference was not made in my letter of December 3, 1926, to Comptroller 
Downey’s decision of April 6, 1915, in which he held that since the district 
judge’s term of office is fixed by law at 4 years, these four years are service 
years, and the provision for leave of absence, appearing in the same statute, 
must be construed as relating to the years fixed by the conditions of the judge’s 
tenure of office, which are service years. This decision was not published, but I 
attach a copy for your ready reference. 


The three court officers of the Panama Canal Zone are appointed 
for “terms of four years each” under authority of the same section 
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of the statute that authorizes granting them “60 days’ leave of 
absence each year,” viz: Subsection (g) of section 8 of the Panama 
Canal act, as amended by section 2 of the act of December 29, 1926, 
44 Stat. 924. See also act of August 24, 1912, 37 Stat. 565, and act 
of September 21, 1922, 42 Stat. 1006. It would not necessarily fol- 
low, however, that the words “each year,” when used in the statute 
to measure the amount of leave granted, were intended to or do 
apply to the four service years authorized by the statute. It is the 
uniform rule that the leave year is the calendar year unless other- 
wise specified in the statute or in a regulation issued pursuant to 
statute. The fixing by statute of the length of service under an 
appointment of an officer, or class of officers or employees, is not 
peculiar to the three Panama Canal court officers. Other statutes 
fix the length of service under appointments authorized therein, but 
in the absence of a specific provision to that effect it is understood 
that it is not the general practice to grant leave of absence to such 
officers or employees on the basis of the service year rather than the 
calendar year. 

Accordingly, decision of January 14, 1927, 6 Comp. Gen. 470, 
holding that the leave year of the three court officers of the Panama 
Canal is the calendar year must be and is affirmed. Decision of 
April 6, 1915, to which you refer, will not be followed hereafter. 

If two or more persons occupy the same court office during the 
same calendar year, the 60 days’ leave of absence authorized by the 
statute should be prorated between them according to the portion 
of the calendar year served by each. This would appear to be a 
matter properly to be provided for by appropriate regulations under 
the present law, which authorizes the allowance of leave with pay 
to these officers “ under such regulations as the President may from 
time to time prescribe.” 


(A-17342) 
TRAVELING EXPENSES—ARMY NURSE CORPS 


The right of members of the Army Nurse Corps (female) to receive transpor- 
tation and necessary expenses when traveling under competent orders is 
in no way affeeted by the provisions of the subsistence expense act of 
June 3, 1926, 44 Stat. 688, as said act does not apply to the Army, Navy, or 
Marine Corps, or to railway postal clerks. 


Decision by Comptroller General McCarl, February 19, 1927: 

The Secretary of War submitied February 4, 1927, an application 
for decision as follows: 

The department is somewhat in doubt as to what travel allowances are 
properly payable to members of the Army Nurse Corps for travel performed 
under orders. 


The Army Nurse Corps as such was authorized by the act of July 9, 1918 (40 
Stat. 879). In section 6 of this act it is provided that members of said Nurse 
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oon shall receive transportation and necessary expenses when traveling under 
orders. 


On June 4, 1920 (41 Stdt. 766-767), legislation was enacted which gave rela- 
tive rank to the members of this corps and at the same time authorized the 


Secretary of War to make necessary regulations prescribing the rights and 
privileges thus conferred. 


On June 3, 1926 (Pub, 328, 69th Cong.), the subsistence act was passed which 
regulates the subsistence expenses of civilian officers and employees while absent 
from their designated post of duty on official business. It is this act which 
has given support to the doubt now existing; and your decision is, therefore, 
requested on the three questions which follow: 


(a) Do members of the Army Nurse Corps fall within the class authorized to 
receive the rates prescribed in the act of June 3, 1926 (Pub. 328, 69th Cong.) ? 

(b) If the members of the Army Nurse Corps do not fall within the class 
authorized to receive the rates prescribed in the act of June 3, 1926, does such 
act repeal the act of April 6, 1914 (38 Stat. 318), and of August 1, 1914 (38 Stat. 
680), in so far as these acts relate to members of the Army Nurse Corps? 

(c) If the decision as to (b) is affirmative, then within what maximum limits 
am I authorized to prescribe travel allowances for the members of the Army 
Nurse Corps? 

The Army Nurse Corps (female) is a part of the Medical Depart- 
ment of the Army. See sections 2 and 10 of the national defense 
act as amended by the act of June 4, 1920, 41 Stat. 759, providing 
(section 2) that “The Regular Army of the United States shall 
consist of * * *; the Medical Department;” and (section 10) 
that “ The Medical Department shall consist of * * * the Army 
Nurse Corps as now constituted by law” and the second article 
of war, act of June 4, 1920, 41 Stat. 787, providing— 

* * * ‘The following persons are subject to these articles and shall be 
understood as included in the term “any person subject to military law, ” * 
“persons subject to military law,” whenever used in these Articles: * 

(a) All officers, members of the Army Nurse Corps, * * *. 

The appointment and service of the female nurses constituting the 
Army Nurse Corps are such as to give them a military status as 
distinguished from a civilian status. 1 Comp. Gen. 233, 355; 3 
id. 136. 

The subsistence expense act of 1926, act of June 3, 1926, 44 Stat. 
688, is entitled “An act to regulate subsistence expenses of civilian 
officers and employees while absent from their designated posts 
of duty on official business” and, to adopt the language employed 
by the House Committee on the Civil Service when reporting the 
measure, “does not apply to the Army, Navy, or Marine Corps, 
nor the railway postal clerks, which are provided for under existing 
laws, which are proving very satisfactory.” House Report No. 888, 
Sixty-ninth Congress, first session. The act, section 9, repeals or 
modifies only those laws or parts of laws inconsistent or in conflict 
with its provisions, to the extent of such inconsistency or conflict. 

The answers to questions (a) and (b), therefore, must be “ No,” 
and that being so, question (c) requires no answer. 
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(A-17161) 
PAYMENTS—DISCOUNTS 


Under a contract for the furnishing of a definite quantity of supplies to the 
Government in which a discount of 1 per cent for payment within 10 davs 
was offered, the United States is not entitled to such discount where pay- 
ment was not made within the 10-day period because of negligence of 
the administrative office in not accompanying its order with a properly 


prepared voucher as required by General Supply Committee instructions 
governing purchases under such contracts, 


Comptroller General McCarl to the Public Printer, February 23, 1927: 

Receipt is acknowledged of your letter of January 25, 1927, re- 
questing decision whether a discount of 1 per cent for payment 
within 10 days should be taken on a voucher in favor of J. Milton 
Hagy Waste Works covering supplies delivered to the Government 
Printing Office under General Supply Committee definite quantity 
award for the second quarter of the fiscal year 1927 under condi- 
tions hereinafter set forth. 

In response to the General Supply Committee’s request for defi- 
nite quantity requirements of certain supplies for the second quarter, 
fiscal year 1927, the Government Printing Office replied that it would 
require, among other supplies, 5,000 pounds of white cotton waste 
during the period mentioned. A contract covering the definite 
requirements of all departments and establishments of the Govern- 


ment for various supplies was entered into under date of September 
10, 1926, by the Secretary of the Treasury, item 3144-a-2-dd of 
which covered waste, cotton, white, in 550-pound bales, at $0.1325 
per pound. The contract provided for discount of 1 per cent for 
payment within 10 days. The instructions accompanying the award 
for definite and additional quantity supplies provided that— 


departments whose requirements have been included in these quan- 
tities should immediately draw their orders on the contractors and forward 
them with properly prepared vouchers to the General Supply Committee. 
Orders for any additional supplies should be sent direct to the contractors and 
not to the committee. 

An order for 5,000 pounds of waste was placed with the contractor 
for delivery under the contract and in accordance with Master Speci- 
fications 262a, promulgated June 15, 1926, by the Federal Specifica- 
tions Board. Delivery in full was made on October 8, 1926. 

Government Printing Office purchase order 1471 for 5,500 pounds 
of waste was issued October 2, 1926, and forwarded to the General 
Supply Committee where it was received on October 8, 1926, no 
voucher properly prepared as required by the instructions men- 
tioned above, accompanying the purchase order. 

It appears that subsequent to December 1, 1926, a voucher was 
prepared to cover payment for 4,730 pounds of waste, net weight, 
and forwarded to the General Supply Committee for transmission to 
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the contractor for execution. The contractor returned the voucher 
unsigned, stating that payment should be made for 5,000 pounds, 
gross weight, in accordance with the specifications. A second 
voucher was prepared for payment of 5,000 pounds of waste at the 
contract price and a discount of 1 per cent was stated thereon. The 
contractor returned this voucher objecting to the discount being de- 
ducted in view of the lapse of time since delivery had been made. 

It is contended that in view of the provisions of paragraph 27 of 
the general instructions contained in General Supply Committee 
advertisement for proposals providing that when discounts are 
quoted the discount period shall begin with the date of the receipt 
of both material and a properly executed voucher; that as no 
voucher has been received from the contractor, properly executed, 
the discount period has not elapsed and, therefore, that the deduction 
of such discount is proper. 

The purpose of the definite quantity awards is to enable the Gov- 
ernment to take advantage of the lower prices quoted as a result of 
the savings to the contractor in the handling, packing, shipping, 
etc., of such supplies. Such contracts are based on the understanding 
that the contractor will make delivery to the General Supply Com- 
mittee who will distribute the supplies among the ordering offices, 
and that all necessary labor and clerical work in connection with 
such supplies after delivery and to secure prompt payment to the 
contractor will be performed by the Government. For this reason, 
the general instructions covering such purchases were amended in 
the definite quantity awards so as to require that a properly prepared 
voucher shall be forwarded to the General Supply Committee to- 
gether with the purchase order covering the supplies. 

No properly executed voucher accompanied the order October 2, 
1926, and in fact, no voucher was prepared covering the supplies 
furnished on October 8, 1926, until subsequent to December 1, 1926. 
Under the facts as they appear from the record, the delay in making 
payment appears to have been caused by the administrative office 
and not due to any negligence on the part of the contractor. Ac- 
cordingly, the withholding of the amount of the discount of 1 per 
cent is not authorized. 


(A-17406) 
WORLD WAR ADJUSTED COMPENSATION—LOANS TO VETERANS 


There is no provision in the World War adjusted compensation act authorizing 
a bank to compound interest annually, semiannually, quarterly, or other- 
wise on loans made to veterans on the security of their adjusted service 
certificates. 
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The amount of a second loan to a veteran based on the security of an 
adjusted service certificate to include the amount of the first loan, together 
with accrued interest thereon, should not exceed the loan value of the 
certificate for the certificate year in which the new loan is made. If the 
second loan is separate and distinct, the principal thereof should not 
exceed the difference between the principal of the first loan, plus accrued 
earned interest thereon, and the loan value of the certificate for the certifi- 
eate year in which the second loan is made. 

The discount of veterans’ notes in advance is prohibited when such action 
results in bringing the actual interest rate in excess of the maximum 
authorized by the World War adjusted compensation act. 

Where duplicate adjusted service certificates have erroneously issued to a 
veteran and loans have been negotiated on both, the bank or banks should 
be paid the amount of both loans plus the earned interest on each, the 
aggregate amount of which will be considered as a charge against the 
first certificate issued, if in regular form, which will not be available as 
security for additional loans until the full amount of the indebtedness 
resulting from the loans on the duplicate certificates has been liquidated. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 23, 1927: 


Consideration has been given to your letter of February 11, 1927, 
as follows: 


The World War adjusted compensation act of May 19, 1924, in its section 
502, making the adjusted service certificates eligible as collateral security for 
loans obtained by veterans from any national bank or any bank or trust com- 
pany incorporated under the laws of any State, Territory, possession, or the 
District of Columbia, declares that— 

“The rate of interest charged upon the loan by the. bank shall not exceed, 
by more than 2 per centum per annum, the rate charged at the date of the 
loan for the discount of 90-day commercial paper under section 13 of the 
Federal reserve act by the Federal reserve bank for the Federal reserve district 
in which the bank is located.” 

The legal rate of interest varies in the different States and the statute law 
relating to the payment of compound interest, or interest on interest, is not 
uniform. The national bank act limits the national banks to the rate allowed 
by the laws of the State, “and no more,” except that when no rate is fixed 
by the State law they may charge 7 per cent. U.S. Comp. Stat. sec. 9758. It is 
doubtful, however, whether this statute is applicable to the Federal reserve 
banks, as there is no limit in the Federal reserve act to the amount of interest 
or discount a Federal reserve bank may charge. 

In administering the redemption provisions of the World War adjusted com- 
pensation act, as amended, section 502 (c), (d), (e), (f), (g), and (h), in- 
quiries will naturally arise concerning the interest feature of these loans, and 
probably will involve the following points: 

1. What effect has the State law establishing interest rates on the rate that 
may be charged for loans secured by adjusted service certificate? Thus, where 
the Federal reserve rate for the discount of 90-day commercial paper reaches 
4% per cent, may a loan be made at 6% per cent in a State where the 
maximum legal rate is 6 per cent? 

2. In case the term of the loan covers a period of more than one year at 
the maximum rate allowed by the act, may interest be compounded annually? 
Is compounding of interest for a period less than one year as for instance 
quarterly or semiannually, allowable under any circumstances? 

8. In case a short-term loan has been made for the maximum amount stated 
in the certificate and is not paid at maturity, may a new loan be negotiated on 
the security of the certificate where the amount of the new loan exceeds the 
loan value, the excess being represented by earned interest? If not allowable, 
what is the penalty? 2 

4. Where the rate of interest charged exceeds the rate specified in the act, 
is the note thereby voided? If not, what is the penalty? 

5. May the notes be discounted in advance where such action results in 
bringing the actual interest rate in excess of the maximum? Thus, where a 
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note for $100, term 1 year, at 6 per cent, is discounted, the veteran receives only 
$94, the bank receiving in excess of 6 per cent, on its actual loan of $94. If 
such discounting is illegal, what is the penalty? 

6. What is the maximum rate of interest that may be charged by a bank 
located outside the continental United States and, therefore, not within any 
Federal reserve district? 

7. In ease of duplicate certificates with loans negotiated on both by the 
veteran named therein, may the bureau redeem both notes? 

I will very much appreciate your early consideration of the questions sub- 
mitted for decision. 

Evidently the questions are submitted on the theory that they may 
arise under the several subdivisions of section 502 of the World War 
adjusted compensation act of May 19, 1924, 43 Stat. 126, in deter- 
mining the amount to be paid by the Government in payment of a 
veteran’s note to a loaning bank presenting to the Veterans’ Bureau 
the note and an adjusted service certificate accepted by the bank as 
security for payment of the note, either upon the failure of a veteran 
to pay the loan with interest at maturity, or upon the death of the 
veteran prior to maturity of the loan, the amount thus determined 
being also the amount to be initially charged against or deducted 
from the face value of the adjusted service certificate, and upon 
which interest at the rate of 6 per cent compounded annually is 
to be charged the veteran by the Government until he has redeemed 
his certificate. It is understood that there are no matters now 
before the bureau for determination involving any of the questions 
here presented. 

The questions will be considered in the order presented as follows: 

1. In the committee report on H. R. 16886, proposing to authorize 
the Veterans’ Bureau to make loans direct to the veterans, it is stated 
that “ The present rate for discount by the Federal reserve banks is 
4 per cent for all districts.” If so, the interest rate on all loans by 
banks to veterans would be not in excess of 6 per cent per annum. 
I am not advised of any State having a legal rate of interest less 
than 6 per cent. Hence, this question probably will not arise. If 
and when the question is presented in an actual case, this office will 
be pleased to give consideration thereto. 

2. There is no provision in the statute authorizing a bank to com- 
pound interest on these loans annually, semiannually, quarterly, or 
otherwise. It will be noted that the statute specifically authorizes 
the Government to compound interest annually on the amount of the 
indebtedness charged against a veteran’s certificate in case of default 
in payment of the loan. It must be presumed that had the Congress 
intended to authorize the same action by the loaning bank it would 
have so provided in express terms. In the absence of such express 
authority, this question must be and is answered in the negative, 
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3. Paragraph (g) of section 502 of the statute fixes the loan value 
of an adjusted service certificate as “90 per cent of the reserve value 
of the certificate on the last day of the current certificate year.” If 
a loan was made during the current fiscal year for the maximum loan 
value stated in the certificate for that year, and a new loan was 
requested during the next succeeding certificate year to include the 
amount of the first loan together with the accrued interest thereon, 
the ameunt of the principal of the second loan should not exceed the 
loan value of the certificate for the certificate year in which the new 
loan is made. If the first and second loans are to be kept separate 
and distinct, the principal of the second loan should not exceed the 
difference between the principal of the first loan, plus accrued earned 
interest thereon, and the loan value of the certificate for the cer- 
tificate year in which the second loan is made, and so on for suc- 
ceeding years. Accordingly, this question is answered in the 
negative. 

4, It may be assumed that no bank will charge a rate of interest 
in excess of the maximum rate authorized by the statute. If and 
when the question is presented as arising in an actual case, considera- 
tion will be given thereto. As to the penalty, reference is made to 
subdivision (h) of section 502 of the statute; which will be for 
consideration when the question properly arises. 

5. This question is answered in the negative. Such discount in 
advance would amount to an indirect method of increasing the legal 
rate of interest not authorized or sanctioned by the statute. As to 
the penalty, see answer to question 4. 

6. It is not likely that this question will arise in connection with 
any matter requiring determination or action by the bureau. In 
any event, it will be better to consider the question when properly 
presented in an actual case and in connection with the facts relating 
thereto. 

7. The bank or banks should be paid the amount of both loans plus 
the earned interest on each, the aggregate amount of which will be 
considered as a charge against the first certificate issued, if in regular 
form. Assuming the certificate first issued-to have been regular in 
every way, the certificate subsequently issued should be canceled 
when submitted to the bureau by the bank, and the first certificate 
should be held in the Veterans’ Bureau until the veteran liquidates 
the full indebtedness and redeems the certificate. That is to say, 
the first certificate would not again be available as security for addi- 
tional loans until the full amount of the indebtedness resulting from 
the loans on the duplicate certificates has been liquidated. 
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(A-17360) 


ST. ELIZABETHS HOSPITAL—SUBSISTENCE EXPENSES OF INSANE 
WARRANT OFFICERS AND ENLISTED MEN 


Under section 11 of the act of June 10, 1922, 42 Stat. 630, warrant officers of 
the Army, Navy, Marine Corps, and Coast Guard are, for subsistence pur- 
poses, ou the same basis as commissioned officers of such services, and 
when admitted to St. Elizabeths Hospital for treatment may not be relieved 
of the $1 per day subsistence charge while inmates. 

Noncommissioned officers of the Army, chief petty officers and petty officers 
of the Navy, and similar grades in the other services are enlisted men 
and may be admitted to St. Elizabeths Hospital for treatment on the order 
of the head of the department concerned without expense. 


Comptroller General McCarl to the Secretary of the Interior, February 24, 

1927: 

There has been received your request of February 4, 1927, for deci- 
sion of a question presented by the assistant to the superintendent of 
St. Elizabeths Hospital, as follows: 

This hospital has been charging officers of the Army, Navy, Marine Corps, 
and other service branches of the Government, one dollar each day for food fur- 
nished them while they are receiving treatment as patients in St. Blizabeths 
Hospital. This matter was presented to the Comptroller of the Treasury, who 
gave a decision April 29, 1911, upholding this practice and confirming his 
decision in the appeal of September 20, 1911, both being manuscript decisions. 

The question now arises as to what class of service men are included under 
the term “officer.” It has been recognized without dispute that all commis- 
sioned officers should be included in this class, but the hospital is somewhat in 
doubt as to whether noncommissioned officers are included, particularly that 
class of noncommissioned officer termed “ Warrant officer” in the military 
service, a designation which has been made within the past few years. In 
order to remove this doubt, I have the honor to request that a copy of this 
letter be referred to the Comptroller General and he asked to advise us as to 
whether warrant officers in the Army or other noncommissioned officers in the 
other service branches of the Government should be included among the officers 
the hospital should charge for food while they are receiving treatment. 


The question is understood to relate solely to persons on the active 
list of the various services and will be considered on that basis. 

The rule is well established that the provisions contained in the act 
of May 10, 1926, 44 Stat. 494, and prior appropriation acts for the 
support of the hospital for the “ support, clothing, and treatment ” of 
the insane from the Army, Navy, Marine Corps, and other services, 
should be read in connection with the laws providing for the pay and 
allowances of members of said services, and that such hospital appro- 
priation is available for the subsistence of those entitled to sub- 
sistence in kind at the expense of the Government, but not for those 
who while in service are required by law or regulation to procure 
subsistence at their own expense. 4 Comp. Gen. 934, and decisions 
therein cited. 

Section 11 of the act of June 10, 1922, 42 Stat. 630, provides: 


That warrant officers of the Army, including those of the Army Mine Planter 
Service, of the Navy, Marine Corps, and Coast Guard, shall be entitled at all 
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times to the same money allowance for subsistence as is authorized in section 5 
of this Act for officers receiving the pay of the first period, * * 

The effect of this act is to place warrant officers in the services indi- 
cated, for subsistence purposes, on the same basis as commissioned 
officers of the various services, and under the above stated rule they 
may not be relieved of the $1 per day subsistence charge while 
inmates of St. Elizabeths Hospital. This class of officers should, 
however, not be confused with noncommissioned officers in the Army, 
chief petty officers and petty officers in the Navy, and similar grades 
in the other services, who are enlisted men, authorized to be subsisted 
at the expense of the Government, and are entitled to admission to 
St. Elizabeths Hospital on the order of the Secretary of War, the 
Secretary of the Navy, or the heads of the other departments con- 
cerned, without expense to the man. See Army Regulations 615-5; 
5 Comp. Gen. 866. 

Your questions are answered accordingly. 


(A-3817) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—ILLEGAL 
PAYMENTS 


The status of “ beneficiary ” under the World War veterans’ act or the war risk 
insurance act must first be established before there may be applied the 
provisions of section 28 of the act of June 7, 1924, 43 Stat. 615, as amended 
by the act of July 2, 1926, 44 Stat. 792, authorizing the Director of the 
Veterans’ Bureau to waive recoveries of disability compensation paid “ any 
beneficiary ” under certain conditions, and a disbursing officer may not be 


relieved thereby of illegal payments made to one not properly in the status 
of a beneficiary. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

February 25, 1927: 

There has been received your letter of December 4, 1926, requesting 
reconsideration of so much of decision of November 10, 1926, which 
sustained disallowance in the accounts of William H. Holmes, dis- 
bursing clerk, United States Veterans’ Bureau, of credit for $480 
paid to Edwin D. Peasley, as disability compensation during a period 
he was a transferred member of the fleet naval reserve and in 
receipt of retainer pay. 

The payment was made by the disbursing officer subsequent to 
and contrary to a decision of this office dated May 10, 1923, 2 Comp. 
Gen. 743, holding that disability compensation was not payable to 
a member of the fleet naval reserve in receipt of retainer pay. See 
also 6 Comp. Gen. 223. The disbursing officer claimed credit in his 
accounts, notwithstanding said decision, on the basis that the Di- 
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rector of the Veterans’ Bureau had taken action under section 28 
of the World War veterans’ act and waived recovery of the amount 
paid to Peasley as a “ beneficiary.” 

In the decision of November 10, 1926, it was held that the dis- 
bursing officer was not entitled to credit for the unlawful payments 
for the stated reason that Peasley, the person to whom the unlawful 
payments were made, was not a “beneficiary ” within the meaning 
of section 28 of the statute subsequent to the date of the decision of 
this office. 

You suggest that there is a conflict between said decision and two 
prior decisions dated February 27, 1926, 5 Comp. Gen. 667, and 
April 27, 1926, 5 Comp. Gen. 864. The first decision held that the 
director was authorized under the said section 28 to waive recovery 
from persons who were beneficiaries either before or after the act 
of June 7, 1924, the date of the statute in which the provision ap- 
peared. The second decision suggested that the recovery of past 
payments of insurance installments made under regulations of the 
Veterans’ Bureau considered lawful when promulgated and during 
the period payments thereunder were made, but held unlawful by 
said decision, would be for consideration of the director under 
said section 28 of the statute. Both of these decisions dealt with 
the authority of the director to waive recovery directly from the 
person to whom the unlawful payments were made. 

Section 28 of the World War veterans’ act of June 7, 1924, 43 
Stat. 615, and as amended by the act of July 2, 1926, 44 Stat. 792, 
provides as follows: 

There shall be no recovery of payments from any beneficiary who, in the 
judgment of the director, is without fault on his part, and where, in the judg- 
ment of the director, such recovery would defeat the purpose of benefits other- 
wise authorized or would be against equity and good conscience. 

The provision clearly limits the authority of the director to waive 
reoveries from “any beneficiary.” This further appears from the 
reference to recovery defeating the purpose of benefits otherwise 
authorized or being against equity and good conscience. If the 
intent had been to authorize waiver of recoveries from any person 
to whom an unlawful payment under the statute had been made, 
irrespective of status as beneficiary, the Congress would have ex- 
pressed itself in more apt language and not have added the con- 
cluding phrases, which indicate the restrictive sense in which the 
term beneficiary was used in the enactment. There must first be 
established the status of a person as a “beneficiary” before the 
section may be invoked or applied. For instance, the statute might 
be applied, in the judgment of the director, to an overpayment 
made to a beneficiary. See 5 Comp. Gen. 540. 
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In the first decision, 5 Comp. Gen. 667, wherein you suggest a 
conflict with the decision of November 10, 1926, there was at issue 
simply the time when the person was a beneficiary, whether under 


the war risk insurance act or the World War veterans’ act. In the 
second decision, 5 Comp. Gen. 864, wherein you also suggest a con- 


flict with the decision of November 10, 1926, the persons to whom 
the payments were made were beneficiaries under the administrative 
view of the statute as expressed in regulations promulgated by the 
bureau. That is to say, at the time the payments were made, the 
persons may be considered as having been beneficiaries within the 
meaning of section 28. Had the disbursing officer of the bureau 
continued payments under the terms of the illegal regulations subse- 
quent to the date of the decision wherein was set forth the illegality 
of the regulations and payments made pursuant thereto, as was done 
in the Peasley case considered in the decision of November 10, 1926, 
section 28 of the statute authorizing waiver of recoveries could not 
have been applied. Peasley was held not to have been a beneficiary 
because he was a member of the fleet naval reserve and in receipt of 
retainer pay. Notwithstanding said decision, dated May 10, 1923, 
the disbursing officer continued to make payments of disability com- 
pensation to him. There is no conflict apparent between the decision 
of November 10, 1926, and the two prior decisions which you have 
cited. 


Accordingly the decision of November 10, 1926, must be and is 
affirmed. 


(A-17076) 


MISCELLANEOUS RECEIPTS—ERRONEOUS DEPOSITS—PROCEEDS 


FROM SALES OF HORSES TRESPASSING UPON NATIONAL FOREST 
LAND 


Proceeds from sales of horses trespassing upon national forest land are 
moneys accruing to the United States; and for the payment of claims for 
such portions of said proceeds as were inadvertently covered into the 
Treasury as “ Miscellaneous receipts, sale of trespassing stock,” instead 
of being deposited in a special deposit account for one year pending sub- 
mission of proof of ownership of the horses, in accordance with regulations 
of the Department of Agriculture for the impounding and sale of such 
horses, the appropriation “ Refunding moneys erroneously received and 
covered” provided by section 3689, Revised Statutes, is available upon 
the establishment of proof of ownership within one year from date of said 
sales. 


Decision by Comptroller General McCarl, February 25, 1927: 


By settlement No. 0147785, dated October 16, 1926, there was 
disallowed the claim of Henry Westphal for $33.90, and by settle- 
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ment No. 0147786, same date, there was disallowed the claim of 
B. O. Pannell for $23.50. 

The claim in each instance was for a portion of the proceeds 
from the sale of a certain horse owned by the claimant that was 
impounded and sold for trespassing upon national forest land. 

The Secretary of Agriculture, as by virtue of the authority vested 
in him by the act of February 1, 1905, 33 Stat. 628, amendatory of 
the act of June 4, 1897, 30 Stat. 11, made and published the follow- 
ing regulations for the occupancy, use, protection, and administra- 
tion of the national forests, to be in force and effect from the 1st 
day of February, 1925, and to constitute a part of the National 
Forest Manual: 


REGULATION T-11, IMPOUNDING OF LIVESTOCK 


Domestic livestock found trespassing on ziational forest land if not removed 
upon reasonable notice, may be impounded by the Forest Service. If the 
owner of the stock is known, prompt written notice of the impounding will 
be given him and unless the stock be removed by the owner within five days 
from the receipt of such notice the stock shall be sold or otherwise disposed 
of as hereinafter prescribed. If the owner be not known, notice shall be 
given by publication for not less than fifteen days in a newspaper of general 
circulation in the county in which the trespass occurs and concurrently by 
posting at the county courthouse. In either case the notice shall state when 
and where the stock was impounded, describe the stock by brands or other 
means of identification, and specify the time and place it will be sold in de- 
fault of the redemption by the owner. If the stock be not redeemed on or 
before the date fixed for its sale, it shall be sold at public sale to the highest 
bidder, or otherwise disposed of. The owner may redeem the stock by sub- 
mitting proof of ownership and paying all expenses incurred by the United 
States in advertising, gathering, pasturing, and impounding it. Upon the 
sale of any stock in accordance with this regulation the forest officer shall 
issue a certificate of sale. Any stock impounded under this regulation which 
is offered at public sale and no bid received therefor, may, in the discretion 
of the forest officer, be sold at private sale or be condemned and destroyed. 


INSTRUCTIONS REGARDING PAYMENTS UNDER REGULATION T-11 


a + 2 * . . * 


If the amount received from the sale of trespassing stock does not equal 
or exceed the cost, the entire amount should immediately be deposited to 
“ Miscellaneous receipts, sale of trespassing stock.” If the receipts exceed 
the cost the amount of the cost should be deposited to “ Miscellaneous receipts, 
sale of trespassing stock” at once, and the balance deposited in the special 
deposit account where it will be held pending proof of ownership of the 
stock. If the owner fails to submit such proof within one year from such 
sale, the district fiscal agent will be notified and he will take steps to have 
the amount transferred from the special deposit account to “ Miscellaneous 
receipts, sale of trespassing stock.” 

When the owner redeems the stock by paying impounding fees, the money 
so collected will be treated as a repayment and deposited to the credit of the 
appropriation from which the expenses in connection with the case were 
originally paid. 


It is noted that in regulations made effective July 1, 1926, the 
above-quoted regulation T-11 appears as regulation T-12. 
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It appears that the horse owned by Westphal was sold on July 
18, 1925, for $40, and the one owned by Pannell was sold on July 
11, 1925, for $30; that the handling charges in connection with the 
impounding and sales were, respectively, $6.10 and $6.50; and that 
instead of depositing the balances, respectively, of $33.90 and $23.50 
in the district fiscal agent’s special deposit account pending sub- 
mission of proof of ownership of the horses as provided by the 
regulation, the entire proceeds of the two sales were, with other 
moneys, inadvertently covered into the Treasury as “ Miscellaneous 
receipts, sale of trespassing stock,” by certificates of deposit Nos. 
296, dated July 23, 1925, and 295, dated July 22, 1925, respectively. 

The proof of ownership of the two horses was furnished within 1 
year from the date of the sale by the department, and an approved 
voucher in the case of each of the two claims for refund was referred 
to this office for settlement, chargeable to the appropriation “ Refund- 
ing moneys erroneously received and covered.” 

Section 3689, Revised Statutes, provides under said title a perma- 
nent annual appropriation as follows: 

There are appropriated, out of any moneys in the Treasury not otherwise 
appropriated, for the purposes hereinafter specified, such sums as may be 


necessary for the same respectively; and such appropriations shall be deemed 
permanent annual appropriations. 


a * * * % ~ % 
EXECUTIVE 


UNDER THE TREASURY DEPARTMENT 
* * * * * 
Refunding moneys erroneously received and covered: 


“To refund moneys received and covered into the Treasury before the pay- 
ment of legal and just charges against the same.” 


This provision of section 3689, Revised Statutes, was taken from 
section 12 of the act of July 23, 1866, 14 Stat. 208, which provided : 


That in cases in which moneys accruing to the United States from “ fines, 
penalties, and forfeitures,” or other sources, have been erroneously received 
and covesed into the Treasury before the payment of the proper informers’ 
moieties or other charges legally and justly chargeable against the same, so 
much money as may be necessary to pay said claims, admitted and certified 
in due course of settlement, is hereby appropriated out of any money in the 
Treasury not otherwise appropriated. 


It has been held that this appropriation does not apply exclu- 
sively to the Treasury Department, that is to say, to receipts derived 
from activities of the Treasury Department, but is equally appli- 
cable to all departments. 14 Comp. Dec. 82; 17 id. 343, 346. A 
permanent annual appropriation made by section 3689, Revised 
Statutes, is subject to all the incidents which attach to other annual 
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appropriations, and, accordingly, comes within the operation of the 
act of June 20, 1874, 18 Stat. 110, relative to the availability of annual 
appropriations. 21 Comp. Dec. 705; 22 id. 294. A proper claim for 
refund from the permanent annual appropriation in question is 
therefore chargeable to said appropriation as of the year in which 
the claim accrued; but the section of the Revised Statutes itself 
makes the appropriation and there is no requirement of law that, in 
order to make said appropriation available for the payment of claims 
for refund in proper cases arising under the operations of a par- 
ticular department during any fiscal year, the Congress shall for 
that year have specifically designated said appropriation as available 
in a specific amount for such refunds. Neither does the fact that no 
estimate may be submitted to the Congress for such refunds under a 
particular department for a given fiscal year affect the existence or 
availability of the appropriation. 

With reference to said appropriation, it is stated in decision of 
February 26, 1924 (AD-8119) : 

The words “legal and just charges” as used in this section mean an obliga- 
tion or lien on the moneys received which could have been discharged from it 
before it was paid into the Treasury. 14 Comp. Dec. 82. In 17 Comp. Dec. 273, 
it is stated: 

“Tt is clear, however, that each of the provisions refers only to moneys that 
might properly be paid into the Treasury as public moneys but for the existence 
of the legal charges against it. This idea is expressed in the original act by 
designating it as moneys ‘ accruing to the United States’ from ‘fines, penalties, 
and forfeitures,’ or ‘other sources.’ There could be no legal and just charges 
for which the United States would be liable against moneys that did not accrue 
to the United States. It would be a misnomer to use the words ‘legal and 
just charges against the same’ as synonymous with legal title in or to. This 
provision has never been held to authorize the repayment of moneys that 
belonged to private parties which were illegally covered into the Treasury. 
It does not make an appropriation to repay all moneys that may have been 
erroneously received and covered into the Treasury, but only to satisfy legal 
and just charges, in the nature of liens against the moneys that have been 
collected by proper authority and which, but for the existence of such charges, 
would be covered into the Treasury * * *,” 

The proceeds from the sales of the two horses were moneys ac- 
cruing to the United States. Under the regulations, as much of 
said proceeds as covered the handling charges was for covering into 
the Treasury at once as “ Miscellaneous receipts, sale of trespassing 
stock.” The balances, representing the excess of sales receipts over 
the handling charges, were for deposit in the district agent’s special 
deposit account for one year, during which period they were subject 
to repayment to the owners of the horses upon the submission of 
proof of ownership. But upon the expiration of the year without 
such proof having been established, said balances were also for cover- 
ing into the Treasury as “ Miscellaneous receipts.” 
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The proof of ownership of the horses in the instant claims having 
been established within a year from the date of their sale as tres- 
passing stock, the amounts involved became legal and just charges 
which should have been paid before the total proceeds of sale were 
covered into the Treasury and the permanent annual appropriation 
“Refunding moneys erroneously received and covered ” is available 
for payment of the amounts representing the balances of proceeds 
of said sales that were erroneously covered into the Treasury as 
hereinbefore indicated. 

Upon review there are certified $33.90 due claimant Henry West- 
phal and $23.50 due claimant B. O. Pannell, payable from the appro- 
priation “ Refunding moneys erroneously received and covered, 1926,” 


(A-17207) 


ADVERTISING, BIDS—RESPONSIBILITY OF NEWLY ORGANIZED 
BIDDERS 


The Government services are required generally to advertise for proposals for 
contracts to be made by them, the purpose of which is to give all equal right 
to compete for Government business; secure to the Government the benefit 
of competition; prevent favoritism in public purchases and prevent col- 
lusion and fraud in letting public contracts. Similar advertising require- 
ments have been imposed upon the Post Office Department for the carrying 
of mails, with some specific statutory exceptions, in view of which there 
appears no reason why there should not be advertising for bids for the 
carrying of mail by airplane, in the absence of specific statutory exception 
therefrom. ; 

A bidder is not to be considered as not acceptable because newly organized or 
organized for the express purpose of the work, especially if performance 
bond is to be exacted. New services may require new organizations to be 
formed, and be in the interest of the United States to thus obtain bidders. 


Comptroller General McCarl to the Postmaster General, March 1, 1927: 
I have received your letter of February 14, 1927, as follows: 


You are aware of the fact that the Postmaster General has already, operating 
under the Kelly law, leased the western division of the transcontinental air 
mail, Chicago to San Francisco, to the Boeing Airplane Company, and that he 
recently rejected all bids received for the eastern section of the same service 
between New York and Chicago. 

There are certain facts and elements entering into the calculations with refer- 
ence to the eastern section that impose unusual conditions and which call for 
the utmost care and consideration. It is understood that the department pro- 
poses either by direct negotiation or by advertising for bids to award to private 
contractors the business of carrying on the eastern branch, New York to Chicago. 
The Postmaster General has reason to believe that some of the companies and 
individuals who might bid for this service at public letting are of doubtful 
character and that some of them contemplate bidding from motives that ought 
to exclude them from consideration. The Post Office Department has for some 
years given much time and thought and expended a very large sum of money in 
establishing on a good and substantial basis a transcontinental air-mail service. 
It is now felt that it would be to the decided disadvantage of the Government, 
and probably result in the wreckage of the service on which there has been 
such great expenditure of time, effort and money if it were permitted to pass 
into incompetent hands, especially on the eastern division, where the service to 
be rendered is attended by unusual hazard and exceptional conditions. 
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As I read the amendment to the so-called Kelly Law, adopted in June, 1926, 
the Postmaster General is given authority to contract with companies or indi- 
viduals for the transportation of air mail at such rates and under such rules 
and regulations as he may prescribe, not exceeding $3.00 a pound. 

I am fully persuaded that, all things considered, the ultimate best interests 
of the Govenment and the service can be best subserved through the exercise by 
the Postmaster General of the full authority granted under the amended law 
above quoted. Before taking such action, however, the matter is herewith 
officially submitted, with the request that you, as Comptroller General, give me 
your opinion as to the validity of the construction I have placed upon the law 
and how you would be disposed to regard a contract made within those 
limitations. 

The Congress has required generally of the Government services, 
by section 3709 of the Revised Statutes, that their contracts shall 
be made after advertising a sufficient time previously for proposals 
respecting same. It has been frequently held by the courts and by 
the accounting officers of the United States that the provisions ot 
the statute are designed to give all manufacturers, etc., equal right 
to compete for Government business; secure to the Government 
the benefits which flow from competition; to prevent unjust favorit- 
ism by representatives of the Government in making purchases on 
public account; and to prevent collusion and fraud in procuring 
supplies or letting contracts. 

The acts of March 1, 1881, 21 Stat. 374; May 12, 1910, 36 Stat. 
366, require the Postmaster General to make advertisement of all 
general mail lettings of each State and Territory, to be posted in 
each post office named in the advertisement. 

Section 3942 of the Revised Statutes authorizes the Postmaster 
General to “enter into contracts for carrying the mail with railway 
companies, without advertising for bids therefor,” and section 3943 
similarly provides in substance for carrying the mail by vessels upon 
the waters of the United States or between ports of the United 
States. 

The transmission of mail by pneumatic tubes was expressly re- 
quired to be contracted for after public advertisement in the news- 
papers and in form to invite competitive bidding; award to be made 
to the lowest responsiblo bidder. Act of April 21, 1902, 82 Stat. 114. 

Section 3949 of the Revised Statutes provides that “all contracts 
for carrying the mail shall be in the name of the United States and 
shall be awarded to the lowest bidder tendering sufficient guaranties 
for faithful performance in accordance with the terms of the adver- 
tisement * * *.” 

It appears that the Postmaster General has been always given a 
wide discretion concerning contracts, the making of them, with 
whom, and upon what terms. See the Mail Divisor Cases, 251 U. S. 
329. It will be observed, however, from the enactments cited that 
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the general requirement of the Congress is that there be advertis- 
ing for competitive bids for mail carrying, and that where exceptions 
are intended from such requirement the Congress has expressly so 
stated, as in the instances of railway and vessel carrying of mail. 
We may assume that without such exception advertising for so 
carrying the mail would have been compulsory. 

There are factors in the carrying of the mail under the modes of 
transportation that maintained prior to the establishment of air 
mail service which under the statutes cited permitted the Postmaster 
General to specify the rates and also in a general sense the con- 
tractor. This may be viewed particularly as occasioned by the limi- 
tations of mail carriers primarily to established railroads permitting 
no other alternative than to use such railroads under which adver- 
tising for competition would have been practically useless. It does 
not permit a conclusion that carrying of the mail by air may like- 
wise be so contracted for in the absence of clear statutory authority. 

The act of February 2, 1925, 43 Stat. 805, as amended by the act 
of June 3, 1926, 44 Stat. 692, authorized the Postmaster General to 
contract for the transportation of mail by aircraft “at fixed rates” 
and “under such rates, rules, and regulations as he may prescribe ” 
not exceeding certain rates specified in the enactment. The tenor of 
the provision is not unlike that under which rates were prescribed 
by law for carrying mail by railroads—section 4002, Revised Stat- 
utes; act of July 28, 1916, 39 Stat. 425—but apparently the authority 
to contract for railroad carrying without advertising did not arise 
from such statutory provisions but from the specific exception made 
by section 3942, Revised Statutes, cited. 

The air is an open field without rights of way or routes being 
within the control or monopoly of anyone, but apparently open to 
all who may furnish or satisfy of their ability to furnish the equip- 
ment, etc., to carry out an undertaking. This may be a test in award- 
ing bids but it does not follow that a company or any bidder recently 
organized must be considered as not acceptable because of that fact 
alone. The papers submitted show that in fact one of the air-mail 
carriers organized in 1925 was awarded a contract and did success- 
fully carry the mail, so that it can not be said that recent organiza- 
tion is a material deciding factor. This may again be emphasized 
from the fact that the proposals in the instant matter stipulated the 
carrying of the mail should begin six months after the award was 
made to the successful bidder, which period of time probably was 
given for the express purpose of enabling such bidder to prepare for 
the work; but even if not, it appears a sufficient time within which a 
new and untried bidder could get into working condition. I am con- 
strained, therefore, to think that simply being newly organized or 
organized for the express purpose does not alone entitle to reject such 
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bidders, especially in view of your authority and apparent purpose 
to exact a performance bond in adequate amount. And again, having 
in mind the newness of the service and its openness in the matter of 
right of way, it suggests that there ought to be advertising for bids 
to induce and bring out bidders to come into the field so that reliance 
may not immediately or in the future be rested upon only a few. 
The interests of the United States would seem to require a goodly 
number in such undertaking. 

The conclusion seems clearly warranted that the needs and interests 
of the United States require advertising to induce bidders or com- 
panies to enter the field and in competition, and in this it is not a 
material factor authorizing elimination of the vidder who is the low- 
est bidder because a company only recently organized, There unques- 
tionably have been instances where organizations have been formed 
for the particular purpose of doing a work only when the doing of 
the work arose, and which organizations had not theretofore any 
existence. Experience may be a factor, but that is not exclusive; it 
may be acquired or obtained. There appears no reason why advertis- 
ing for bids is not incumbent or is not contemplated by the law. 


(A-17348) 


LEAVE OF ABSENCE—COAST GUARD STATION EMPLOYEES 


The payment of compensation to a field employee of the Coast Guard for the 
period between date of his discharge from the service and reinstatement 
may not be made by application in lieu thereof of leave of absence with pay 
earned prior to discharge but not used. 

Civilian employees of Coast Guard stations and depots are not entitled to leave 
of absence with pay under the provisions of the act of August 29, 1916, 39 
Stat. 617, authorizing 30 days’ leave of absence with pay to employees of 
navy yards, gun factories, naval stations, and arsenals of the United States 
Government. 


Decision by Comptroller General McCarl, March 1, 1927 (as amended by 

decision of March 30, 1927): 

John A. Kay and F. N. Kershaw have requested review of settle- 
ments 0159714 and 0158237, dated December 17, 1926, disallowing 
their claims for pay in lieu of leave of absence claimed to have been 
earned as employees of a Coast Guard station or depot. 

It appears that these per diem employees of the Coast Guard 
field service were discharged July 6, 1926, for alleged violations of 
rules of the Coast Guard station, Baltimore, and reinstated July 
19, 1926, the claimants stating “ as though no friction had occurred.” 
It appears that when restored to duty claimants were paid for a 
portion of the period from July 6 to July 19, 1926, by application 
of leave of absence accrued prior to their discharge, two and five- 
eighths days in the case of Kay and two and one-fourth days in the 
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case of Kershaw. In the case of Kay it also appears that he was 
absent from duty because of disability incurred in the line of duty 
from August 24 to September 1, 1926, for which he was not paid at 
the regular rate of compensation. 

Claimants are contending that the Coast Guard station comes 
within the arsenal leave act of August 29, 1916, 39 Stat. 617, and 
that, therefore, they should be entitled to the full amount of the 
indicated absences from duty as for leave of absence with pay. 

Whatever leave law and regulations are applicable to the Coast 
Guard, employees may not be paid for any portion of absences from 
duty between the dates of discharge and reinstatement by applica- 
tion of leave of absence earned prior to discharge. Accordingly, if 
the facts are as stated by claimants, it is questionable whether there 
was any authority for the administrative office to pay Kay for two 
and five-eighths days and Kershaw for two and one-fourth days 
during the period from July 6 to July 19, 1926, between the dates of 
discharge and reinstatement. However, that point need not be con- 
sidered at this time. 

In decision of the Comptroller of the Treasury, December 23, 1919, 
wherein was considered the case of a per diem employee at the Coast 
Guard depot, South Baltimore, Md., it was stated as follows: 

The employee in question is an employee of the field service of the Treasury 
Department, and the right to grant him leave does not depend on the act of 
March 15, 1898, 30 Stat. 316, and regulations issued under authority of that act. 

In the absence of a statute governing the right to grant leave, the right to 
leave depends on the contract under which the employee performs service. 

The contract of employment may provide for leave with pay or there may be a 
general regulation applying to the field employees of the Coast Guard, which 


would become a part of the contract of employment of all employees subject to 
the regulation. See 4 Comp. Dec. 427. 


In letter dated November 10, 1926, wherein report was made with 
respect to the present claims, the commandant of the Coast Guard 
stated as follows: 


Under a decision of the Comptroller of the Treasury dated December 23, 
1919 (A. D. 4260), the Secretary of the Treasury issued an order permitting 
on and after July 1, 1920, the granting of thirty days’ leave of absence each 
year to each and every per diem employee at the Coast Guard depot, without 
forfeiture of pay during such leave, provided that pro rata leave should be 
granted only to those serving twelve consecutive months or more; also, that 
no more than thirty days’ leave with pay should be allowed any such employees 
in one year, exclusive of Sundays, legal holidays, and holidays by Executive 
order. The letter of the Secretary of the Treasury referred to was on June 
25, 1923, revoked, for administrative reasons, and in lieu thereof an order was 
issued permitting on and after July 1, 1923, the granting of twelve days’ leave 
of ubsence each year to each and every per d.em civilian employee at the 
depot without forfeiture of pay during such leave, provided that pro rata 
leave should be granted only to those serving twelve consecutive months or 
more; also, provided that not more than twelve days’ leave with pay should 
be allowed any such employee in one year, exclusive of Sundays and legal 
holidays. 

The practice of granting twelve days’ leave during the year to per diem em- 
ployees at the depot has been in effect since July 1, 1923. 
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It is believed that the decision of the Comptroller of the Treasury 
correctly states the law applicable to Coast Guard employees in the 
field. The leave act of August 29, 1916, supra, is applicable only 
to “each and every employee of the navy yards, gun factories, naval 
stations, and arsenals of the United States Government.” A civilian 
employee of the Coast Guard in time of peace is not a part of the 
Military or Naval Establishment, but is under the Treasury De- 
partment. Its depots and stations could not be considered as com- 
ing within the terms of the arsenal leave act of 1916. While a 
Coast Guard station or depot may operate or function in part simi- 
lar to a navy yard, gun factory, naval station, or arsenal, there 
appears nothing to indicate that the 1916 statute was intended to 
include Coast Guard stations or depots within its terms. 

Upon review the disallowances are sustained. 


(A-17215) 
LEASES—DAMAGES—WASTE 


Where land was leesed for cantonment purposes and it was found necessary to 
remove therefrom two dwelling houses in order to make the site more avail- 
able for a camp, such removal did not constitute waste but was incident to 
the reasonable use of the land for the purposes for which leased, and where 
no provision was made for replacement of buildings or other improvements 
destroyed in the occupation of the land nor for restoration of the premises 
to their condition prior to such occupation, the United States is not liable in 
damages in any amount in the absence of a specific provision therefor in tbe 
lease. 


Decision by Comptroller General McCarl, March 2, 1927: 

The Old Dominion Land Co. applied January 27, 1927, for review 
of settlement 0149609 of September 28, 1926, disallowing its claim 
for $3,314.40 as payment for the destruction of two buildings known 
as the Bowman house and Taylor house, formerly located upon the 
sites of Camp Hill and Camp Stuart, Va. 

The tract upon which Camp Stuart was located was occupied under 
a lease executed July 21, 1917, effective August 20, 1917, and running 
to June 30, 1918, in the heading of which it was stated that the land 
was “to be occupied by U. S. Government as a cantonment.” This 
lease was renewed from time to time up to June 30, 1920. The tract 
occupied by Camp Hill was under a lease dated July 5, 1917, effective 
from that date, running to June 30, 1918, in the heading of which 
lease it was stated that the land was “to be occupied by the U. S. 
Government for port of embarkation purpos¢.” ‘The consideration 
for this lease was fixed at $412.50 per month during the first year 
and subject to renewal at $312.50 thereafter, no explanation of the 
higher rental for the first year being given. This lease was renewed 
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by a formal lease dated July 1, 1918, in the heading of which it was 
stated that the land was to be occupied as camp sites. This was 
again renewed July 1, 1919, for use as camp sites up to June 30, 1920. 
The two buildings in question were necessarily destroyed by the Gov- 
ernment during the first year’s leases to make way for cantonment 
construction. In none of the leases or renewals is there any express 
provision making the United States liable in damages for any waste 
committed, nor any provision requiring the Government to replace 
buildings or other improvements destroyed by its occupation of the 
land, nor any covenant to restore the land to the condition in which it 
was prior to occupation under the lease. In the absence of such 
covenants the United States is not liable for any damages resulting 
from the reasonable use of the land for the purpose for which leased. 
United States v. Bostwick, 94 U. S. 53; 1 Comp. Gen. 134, 276; 3 id. 
356 ; 4 7d. 211; 5 id. 126,731. The tracts having been expressly leased 
for cantonments or camp-site purposes, which necessarily would con- 
template the clearing of the premises, the United States acquired the 
right to remove such buildings or other improvements as interfered 
with the use of the land for the purposes for which leased, without 
liability to the owners beyond the payment of the stipulated rental. 
A-3640, July 11, 1924. 
Upon review the disallowance is sustained. 


(A-17207) 
ADVERTISING—BIDS—AIR MAIL SERVICE 


An advertising for bids for rates for air mail carrying upon definitely stated 
weights, with specified less-percentages of basic bid for specified greater 
weights, furnishes a basis of bidding open to all, certain and exact in its 
subject matter, and, having regard to the newness of the undertaking, 
appears to be in the interest of the United States. 

A notice or circular to be attached to a typewritten advertisement for bids, 
which is to be displayed in post offices, should have its substance embodied 
in the advertisement, although it would be proper to call special attention 
thereto by separate attached notice. 


Comptroller General McCarl to the Second Assistant Postmaster General, 
March 3, 1927: 


I have your letter of February 11, 1927, as follows: 


In connection with the policy of this department to turn over to private 
operation the Government-operated air-mail service between New York and 
Chicago, I am enclosing herewith for your perusal and such comment as you 
may desire to make, a copy of the advertisement, together with a sample pro- 
posal blank and sample circular. 

With further reference to the above, I would like to ask that you be so kind 
as to furnish an interpretation of whether or not the Postmaster General has 
the preference of making an award of contract for the above service without 
the formality of issuing an advertisement. This question has perhaps some 
merit attached to it by reference to the wording of Public No. 359, 68th Con- 
gress, act of February 2, 1925, sec. 4, reading in part, “That the Postmaster 
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General is authorized to contract with any individual, firm, or corporation 

* *”:; and also with part of sec. 5 of the aforementioned law, reading, 
“That the Postmaster General may make such rules, regulations, and orders 
as may be necessary to carry out the provisions of this act.” 

With reference to your request for comments on the advertisement, 
proposal blank, and circular, I submit the following: 

I would suggest that in the next to last paragraph on page 2 and 
at the bottom of page 3 of the advertisement the words “any and ” be 
inserted before the word “all,” so as to reserve the right to reject any 
and all bids. 

Unless there is specific statutory authority for the department to 
impose fines or make deductions for delays of a contractor in deliv- 
ery of mail, I would suggest that the eighth paragraph on page 4 of 
the advertisement indicate definitely the circumstances under which 
deductions will be made for delays and the amount of such deduc- 
tions. 

I would suggest that the ninth paragraph on page 4 of the adver- 
tisement be omitted. If there be authority of law for subletting such 
contracts this paragraph is superfluous, and if there be no such 
authority it is misleading. 

I would suggest that, in the proposal form, “as amended by the act 
of June 3, 1926,” be inserted after the reference to the act of Febru- 
ary 2, 1925, and also that the statement as to the rate be made more 
specific; that is, as to whether the rate per pound is per mile or per 
trip, and if per trip, as to whether the same rate is to be charged for 
mail carried all the way between New York and Chicago as for mail 
taken on or put off at intermediate points on said route. 

As the provisions of the second paragraph of the circular constitute 
a necessary condition of any bid, it would seem advisable to insert 
said provisions in the advertisement. 

I would also call attention that in the advertisement under the 
heading “the contract will be made on the following basis,” page 3, 
there appears a clause in connection with the right to reject bids “to 
award the contract to that bidder thought to be best suited for the 
carrying on of the contract in question.” There is a discretion in the 
Postmaster General in awarding bids, but it is a legal discretion and 
must be based upon tangible facts in substance presenting no alterna- 
tive to accepting the particular bid in the interests of the United 
States, and I may suggest that the quoted clause is too indefinite and 
general to form a basis upon which an award may be made and it 
should be modified or omitted from the advertisement for bids. 

The advertisement which has been given consideration here is in 
typewritten form for display at post offices. There appears also 
a separate typewritten notice which it is understood is to be attached 
to the advertisement, which states that an advertisement has been 
issued inviting proposals for the transportation of air mail under 
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contract between certain points and that “Every bidder must state 
the rate at which he will transport up to and including 1,500 Ibs, 
each calendar day, with the understanding that as the poundage 
increases from this figure on, the rate paid him will decrease as per 
the following scale. No bid will be considered that does not comply 
with this requirement; 1,501 lbs. to 2,000 Ibs., less 5% of basic bid; 
2,001 Ibs. to 2,500 lbs., less 10% of basic bid; 2,501 lbs. to 3,000 Ibs., 
less 15% of basic bid; 3,001 lbs. to 3,500 lbs., less 20% of basic bid; 
3,501 lbs. to 4,000 lbs., less 25% of basic bid; 4,001 Ibs. to 4,500 lbs., 
less 30% of basic bid; 4,501 lbs. to 5,000 lbs., less 35% of basic bid; 
5,001 lbs. and upward, less 40% of basic bid.” 

Treating this separate sheet as a notice, its substance, particularly 
with respect to the foregoing, is such that I may suggest it should be 
embodied in the advertisement, although proper enough to also call 
specific attention thereto by the separate notice. The plan set forth 
would operate to furnish a basis of bidding open to all, and certain 
and definite in its subject matter. Having regard to the newness 
of the undertaking, it would appear to be in the interest of the 
United States so that as the service grows the benefits will accrue 
to the United States as well as to the contractor, and I see nothing 
therein in conflict with the law. 

I have received from the Postmaster General for my decision the 
question referred to in the second paragraph of your letter, whether 
the Postmaster General may award a contract for air mail service 
without advertising. In view of that submission the question was 
answered in a separate decision of March 1, 1927, 6 Comp. Gen. 557, 
to the Postmaster General. 


(A-17531) 
ARCHITECT OF THE CAPITOL—EMPLOYEES—COMPENSATION 


The office of Architect of the Capitol not being named in section 2 of the classi- 
fication act of March 4, 1923, 42 Stat. 1488, is not a department as defined 
therein and employees paid from appropriations under the control of that 
official, being in the legislative rather than the executive branch of the 
Government, are not subject to the maximum rates of compensation fixed 
by that act. 


Assistant Comptroller General Ginn to the Architect of the Capitol, March 3, 
1927: 


I have your letter of February 23, 1927, requesting decision whether 
appropriations made under the control of the Architect of the Capitol 
are available for payment for personal services at rates in excess of 
the maximum fixed by the classification act of 1923, approved March 
4, 1923, 42 Stat. 1488. 

Section 5 of the act cited provides that the compensation schedules 
prescribed in section 13 of the act “shall apply only to civilian 
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employees in the departments within the District of Columbia” and 
ihe term “department ” is defined in section 2 of said act to mean— 
an executive department of the United States Government, a governmental estab- 
lishment in the executive branch of the United States Government which is not 
a part of an executive department, the municipal government of the District of 
Columbia, the Botanic Garden, Library of Congress, Library Building and 
Grounds, Government Printing Office, and the Smithsonian Institution. 

Under the well-established rule that the specific inclusion of certain 
classes excludes those classes not named, employees in any branch of 
the Government not named in section 2 of the act of March 4, 1923, 
supra, are not subject to the terms of said act. 

Personal services paid for from appropriations under your control 
are performed in positions in the legislative branch of the Govern- 
ment. Therefore, payments made for personal services from appro- 
priations subject to your control, in so far as such appropriations 
are available for personal services, are not subject to the maximum 
rates of compensation fixed by the classification act of 1923. Decision 
of July 1, 1924, A-3525. 





(A-17566) 


VETERANS’ BUREAU—COMMITMENT OF MENTALLY INCOMPETENT 
BENEFICIARIES 


Where it is necessary under State or county laws to commit a mentally incom- 
petent beneficiary of the Veterans’ Bureau to an individual in order that 
the Government may obtain jurisdiction and control of the beneficiary for 
purposes of care and treatment in a Government hospital, the proper and 
lawful expense incident to the commitment is a proper charge against 
the appropriation “‘ Medical and hospital services, Veterans’ Bureau.” 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

March 7, 1927: 

Consideration has been given to your letter of February 25, 1927, 
requesting decision whether appropriations under the Veterans’ Bu- 
reau are properly chargeable with expenses incident to commitment 
of mentally incompetent beneficiaries to an individual, rather than to 
an institution, in Cook County, Ill. 

You state as follows: 

In the county of Cook, State of Illinois, it has been the practice for some 
time to commit insane ex-service men to the care and custody of a medical 
officer of this bureau for the reason that it was desired to hospitalize these 
particular men in Veterans’ Bureau hospitals and inasmuch as Veterans’ Bu- 
reau hospitals in that State at least are not licensed institutions for the care 
and treatment of insane persons, the courts of that State are without jurisdic- 
tion to commit individuals to Government hospitals. It is necessary that com- 


mitments be made to an individual or to a State institution or a licensed 
private institution for the care and treatment of insane persons. 


Section 202 (3) of the World War veterans’ act, as amended by 
the act of July 2, 1926, 44 Stat. 795, includes as an expense of gov- 
ernmental medical, surgical, and hospital services “payment of 
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court costs and other expenses incident to proceedings heretofore 
or hereafter taken for commitment of mentally incompetent persons 
to hospitals for care and treatment of the insane.” A similar pro- 
vision appears in the same section, subparagraph (6), as amended 
by the act of March 4, 1925, 43 Stat. 1306, wherein the word “ insti- 
tutions ” is used in lieu of the word “hospitals.” A similar pro- 
vision also appears in the annual appropriation acts providing for 
medical and hospital services, wherein the word “hospitals” is used. 
See act of April 22, 1926, 44 Stat. 320, for the fiscal year 1927, and 
the act of February 11, 1927, 44 Stat. 1084, for the fiscal year 1928. 

It is contemplated that medical and hospital services for benefici- 
aries of the Veterans’ Bureau shall be furnished primarily through 
governmental facilities. You do not state the reason for the fact, if 
such it be, that Government hospitals in Illinois are not licensed 
institutions for the care and treatment of insane persons. But if it 
is necessary under State or county laws to commit a mentally incom- 
petent beneficiary to an individual in order that the Government 
may obtain jurisdiction and control, of the beneficiary for the pur- 
pose of care and treatment in a governmental institution in prefer- 
ence to a State institution, the lawful expenses incurred incident to 
the commitment to the individual would reasonably come within the 
purview of the World War veterans’ act and the appropriation acts. 
In such case the ultimate object is the commitment to an institution 
or hospital for the care and treatment of the beneficiaries, and the 
commitment to an individual would be but one necessary step in the 
proceeding. 

The question submitted is answered accordingly. 


(A-17601) 
SUBSISTENCE—FRACTIONAL DAYS—REFUNDS—REPAYMENTS 


The direction in section 5 (c) of the act of January 21, 1927, 44 Stat. 1021, that 
payments theretofore made by disbursing officers of the Corps of Engineers 
for subsistence expenses incurred on journeys wholly between the hours of 
8 a. m. and 6 p. m. “shall be allowed and credited” does not authorize 
repayment of amounts disallowed and refunded by the travelers, such direc- 
tion having for its object the relief of the disbursing officer and not the 
employee to whom the unauthorized or improper payment may have been 
made. 


Comptroller General McCarl to the Secretary of War, March 11, 1927: 

There has been received, presumably by your direction, a request 
of the division engineer, northeast division, for decision of a ques- 
tion presented as follows: 


1. Section 5 of the river and harbor act approved January 21, 1927, con- 
tains the following provisions: 


“(c) All payments heretofore made by disbursing officers of the Corps of 
Engineers, as reimbursement of subsistence expenses incurred on journeys on 
official business under proper orders, commencing after eight o’clock ante- 
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meridian and completed not later than six o’clock postmeridian of any day, 
when said expenses are not in excess of those authorized by existing Army 
Regulations, shall be allowed and credited by the General Accounting Office.” 

2. Since the decision of the ComptroHer General that reimbursement to 
civilian employees of subsistence expenses incurred on journeys on official busi- 
ness commencing after 8 o’clock and completed before 6 o’clock could not be 
made, payments made by the disbursing officers of this district have been dis- 
allowed and refundments made by the several employees affected. In justice to 
these employees, it is believed that the repayment of the amounts refunded by 
them should now be made. 

3. Decision is therefore requested as to whether the Comptroller General will 
now pass vouchers repaying these amounts to employees. 


The provision in question is for the relief of disbursing officers and 
not the employees to whom the unauthorized or improper payments 
were made and it only authorizes the allowance and credit for “ pay- 
ments heretofore made”; it affords no relief in cases where the dis- 
allowed items have been refunded by the payees and the disallowance 
in the disbursing account adjusted thereby. Therefore, disbursing 
officers are not authorized to refund to employees the amount of such 
items previously paid to them and thereafter recovered. It will also 
be noted that the act does not authorize the payment of subsistence 
expenses after its date when incurred upon a trip wholly between the 
hours of 8 a. m. and 6 p. m. of the same day. 


(A-17623) 
RIGHTS OF WAY—ACQUISITION—DELEGATION OF AUTHORITY 


The act of February 24, 1927, 44 Stat. 1178, making immediately available an 
appropriation for helium production and conservation, including the acquisi- 
tion by purchase or otherwise of helium-bearing gas land, sites, rights of 
way for pipe lines, ete., contemplates that such rights of way shall be 
obtained in the manner in which interests in lands for governmental pur- 
poses are usually acquired; that is, through agencies of the Government. 
A contract for the construction of the pipe lines, providing also for the 
acquirement by the contractor of the necessary rights of way and their 
transfer by assignment to the Government, would, therefore, not be 
authorized. 

The matter of negotiating for the purchase of lands or any interests therein for 
the United States, as a general rule, is an administrative duty, which may 
be delegated only to responsible officers of the Government. 


Comptroller General McCarl to the Secretary of Commerce, March 11, 1927: 
I have your letter of March 3, 1927, requesting decision of a ques- 
tion presented as follows: 


The Act of February 24, 1927 (Public No. 638), making appropriations for 
this department, provides: 

“ Helium plants: For helium production and conservation, in accordance with 
existing law, including acquisition of helium-bearing gas land by purchase, 
lease, or condemnation, or interest in such land, $1,063,000, to be immediately 
available: Provided, That not to exceed $563,000 of this amount shall be avail- 
able for the purchase, lease, construction, or modification of plants, pipe lines 
and accessories, compressor stations, camp buildings, and other facilities for 
the production, transportation, storage, and purification of helium and helium- 
bearing gas, including acquisition of sites and rights of way by purchase, lease, 
or condemnation, and including supplies * * *’ 

It will be noticed that the money included in this provision is immediately 
available, and that the construction of pipe lines, together with the acquisition 
of rights of way, is contemplated thereunder. 
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It is proposed to start at once to construct a pipe line to bring helium-bearing 
natural gas from Nocona to the Fort Worth plant; the construction of this pipe 
line would be expedited if a contract could be let for the job, which would in- 
clude, in addition to the laying of the pipe line, acquirement and transfer to the 
Government by the contractor of the necessary rights of way over which the 
pipe line is to be laid. 

Before advertising for bids for this work, your decision is requested as to 
whether the contractor may secure and assign to the Government such rights 
of way, or whether it will be necessary for the Government, itself, to first secure 
the rights ef way and then let the contract for the pipe line. 

The question on which decision is requested concerns the proposed 
acquisition of rights of way for pipe lines by parties other than 
officers of the Government and the subsequent transfer to the Govern- 
ment of the rights of way thus acquired. 

The provisions of law referred to authorize the acquirement of 
needed rights of way, either by purchase, lease, or condemnation, as 
one of the means of transporting helium and helium-bearing gas, 
and contemplate the acquisition of such rights of way in the manner 
in which interests in lands for governmental purposes are usually 
acquired, that is, through agencies of the Government. 

The matter of negotiating for the purchase of lands or any 
interests in lands for the United States as a general rule, is an 
administrative duty that can not be delegated to anyone other than 
to responsible officers of the Government (3 Comp. Gen. 720) and 
the provision of law in question does not authorize the proceeding 
on any different basis in regard to the acquiring of the rights of 
way for these pipe lines. 

In the event it becomes necessary to resort to condemnation pro- 
ceedings in the acquisition of any rights of way for the construction 
of pipe lines in order to accomplish the purpose authorized by the 
quoted provision of law, attention is invited to the procedure pre- 
scribed in the acts of August 1, 1888, 25 Stat. 357, and the act of 
March 2, 1889, id. 941, for the acquisition of lands for governmental 
purposes. 

You are advised in reply to your query that it will be necessary 
for officers of the Government to initiate and carry to conclusion any 
action looking to the securing of rights of way on which the pipe 
lines are to be constructed and that the proposed contract to include 
such services is not authorized. 


(A-17626) 


POSTAL SERVICE—EFFECTIVE DATE OF CHANGE IN RATE OF PAY 
OF RURAL CARRIERS 


A change in the rate of compensation of a rural letter carrier, based on the 
correction of an error in totaling the distances of the various portions 
of the route, apparent on the face of the records of the Post Office Depart- 
ment, is effective from the date the error was made, if the carrier is 
otherwise entitled to the increased rate from said date. 5 Comp. Gen. 626 
distinguished. 
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Comptroller General McCarl to the Postmaster General, March 11, 1927: 
There has been received your letter of March 3, 1927, as follows: 


A claim has been submitted to this department by Mr. Walter A. Ryals, 
who was formerly carrier on rural route No. 4, Glenwood, Georgia, but who is 
still in the service, for additional pay based on the ground that he received a 
salary during the period from October 16, 1921, to August 16, 1925, for a 
route of 21.9 miles in length, while, in fact, as shown by the official descrip- 
tion, the length of the route was 22.3 miles, the discrepancy having been due 
to an error in the addition as made in the department of the items in the 
description. It does not appear that there has been any previous presentation 
of this claim. 

Under the provisions of law, rural carriers serving routes 20 miles and less 
than 22 miles in length are paid a salary of $1,620 per annum, while those 
serving routes of 22 miles and less than 24 miles are paid a salary of $1,728 
per annum, 

The matter is presented to you for your decision whether this claim and 
others of like character that may be submitted may properly be recognized 
by the department and additional payment to carriers authorized in view of 
the provisions of the act of April 24, 1920, that— 

“* * * hereafter the pay of rural carriers and substitute rural carriers, 
which depends upon the length of thé route, shall be determined in accordance 
with the records of the Post Office Department, which records shall be promptly 
corrected whenever the Postmaster General determines that such records are 
not correct—” 
and your decision of February 13, 1926, to the effect that tne act mentioned— 

“* * * specifically makes the length of route as shown by the records of 
the Post Office Department, rather than the actual length of route, the basis 
for determining the amount of compensation due and payable for the route. 

“Payment of increased compensation based on a correction of the records of 
the Post Office Department as to the length of a rural letter carrier’s route is 
not authorized for any period prior to the effective date of the correction as 
fixed under the rule adopted by the Post Office Department.” 

A copy of the description of route No, 4, Glenwood, Georgia, as ordered, 
effective October 16, 1921, is herewith for your information and to confirm the 
carrier’s allegation that an error in addition had been made by the department 
at the time the description was prepared and issued. 

There may be a question as to the meaning of the phrase “ Records of the 
department.” The official description of a route shows the required itinerary 
of the carrier with the determined distances between descriptive points, together 
with the total of the itemized distances, and this total is transferred to the 
ecard records of the department maintained to show the lengths of the several 
routes and the proper basis for the payment of the salaries of the carriers 
serving them. 


As the error in this case was merely a clerical one, apparent upon 
the face of the record and the record itself clearly showed the length 
of the respective portions of the route to aggregate the total now 
claimed, the rural carrier would appear to be entitled to the differ- 
ence between the amount actually received by him and the amount 
due for service on the longer route for the entire time since the error 
was made upon the record if he served the identical route during 
said period. This case is distinguished from the case involved in 
decision of February 13, 1926, 5 Comp. Gen. 626, in which the error, 
if any, was not apparent upon the face of the records. 

As the claim involves a lapsed appropriation, it should be sub- 
mitted to this office for direct settlement in accordance with the 
foregoing. 
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(A-17565) 
TRAVELING EXPENSES—TAXICAB HIRE 


Under paragraph 8 (a) of the Standardized Government Travel Regulations, 
effective October 1, 1926, the use of taxicabs is authorized between hotel 
or residence and station or wharf without the necessity of showing that a 
cheaper form of transportation was not available. However, where a 
traveler checks his baggage at the station and proceeds by taxicab 
to his place of duty, returning to the station by the same means of 
conveyance, the presumption is that a less expensive form of transportation 
would have served the purpose, and reimbursement for the expense incurred 
is not authorized in the absence of a showing that a taxicab was necessary 
to the accomplishment of the particular travel in question. 


Comptroller General McCarl to Lieut. Eugene M. Coffey, disbursing officer, 
United States Army, March 12, 1927: 


I have your letter of February 17, 1927, as follows: 


1. There is transmitted herewith for advance decision, prepared voucher in 
favor of E. H. Bullock, reimbursement of traveling expenses, $11.52. 

2. Propriety of payment of item “Jan. 3, Taxi, depot to office, Tampa, Fla.— 
35¢,” is doubted. No explanation of the use of taxi in lieu of available street- 
car service is offered other than personal preference, it being contended by Mr. 
Bullock that use of taxi is authorized by the Standardized Travel Regulation, 
paragraph 8 (a). However, it is not thought that the regulation referred to 
does, Or can, authorize use of other than the cheapest satisfactory means of 
transportation, except for the direct benefit of the United States. 


It is noted that Mr. Bullock’s official station is Jacksonville, Fla.; 
that he left Jacksonville on January 2, 1927, at 9.20 p. m., arriving 
at Tampa, Fla., on January 3, 1927, at 6.10 a. m.; that he checked 
his baggage at the station and charges for taxicab hire from the 
depot to office at Tampa, Fla., 35 cents. He left Tampa on January 
3, 1927, at 10.20 p. m., arriving at Jacksonville at 6.30 a. m. the 
following day. 

Paragraph 8 (a) of the Standardized Travel Regulations provides: 


The usual taxicab fares between residence or hotel and station or wharf, 
and between station or wharf and residence or hotel, will be allowed. 

While the paragraph of the Standardized Travel Regulations 
above quoted dispenses with the necessity of showing that a cheaper 
form of transportation was not available under the conditions 
therein specified, the presumption of necessity for the taxicab hire 
is confined to the conditions specified in the regulations, that is, 
between hotel or residence and station or wharf. A-17397, March 5, 
1927. Where a traveler checks his baggage at the station and goes 
from there to his place of duty and returns to the station, a cheaper 
form of transportation would appear to be sufficient for his purposes 
and no presumption of necessity for taxicab hire arises. It is incum- 
bent upon the traveler claiming reimbursement for taxicab hire under 
such circumstances to show the necessity therefor. 

You are not authorized to make payment on the voucher. 

66344°—27——38 
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(A-17603) 
RETIREMENT DEDUCTIONS—ACTING POSTMASTERS 


The positions of acting postmaster and postmaster being alike as regards 
duties, responsibilities, and compensation, acting postmasters of first, 
second, and third class post offices promoted, appointed, or transferred 
from positions in the classified civil service, come within the terms of the 
retirement act of May 22, 1920, 41 Stat. 614, as amended by section 3 of 
the act of July 3, 1926, 44 Stat. 905, and their compensation is subject to 
the 3% per cent deduction for retirement. 


Comptroller General McCarl to the Secretary of the Interior, March 12, 1927: 
Consideration has been given to your letter of March 2, 1927, 
requesting decision whether 314 per cent retirement deductions 
should be made from the compensation of acting postmasters of 
first, second, and third class post offices who have been promoted, 
appointed, or transferred from positions in the classified civil service. 
You present the cases of D. D. Derrick, at present acting post- 
master at Troy, N. Y., and W. A. Eagleson, the present postmaster 
at Staten Island, N. Y., who served as acting postmaster from 
October 6, 1926, to January 12, 1927. Both acting postmasters were 
promoted and appointed from the position of assistant postmaster 
of their respective offices which is in the classified civil service. 
Section 3 of the civil retirement act, as amended by the act of 
July 3, 1926, 44 Stat. 904, provides in part, as follows: 
Sec. 3. This Act shall apply to the following employees and groups of 


employees: 
- * * * * * 7 


(d) * * * and unclassified employees transferred from classified posi- 
tions: * * *%. 
- 2 + * ~ 7” . 


(g) Postmasters of the first, second, and third class who have been pro- 
moted, appointed or transferred from the classified civil service. 

The position of acting postmaster was authorized by section 3836, 
Revised Statutes. See also act of April 24, 1920, 41 Stat. 574, and 
sections 300 and 301 of the Postal Laws and Regulations, 1924. 
Under these provisions of law and regulations acting postmasters 
have the same duties and responsibilities as regular postmasters. 
The compensation of acting postmasters is exactly the same as would 
have been received by a regular postmaster. See section 31 of the 
act of March 3, 1879, 20 Stat. 362, and section 315, with note, of the 
Postal Laws and Regulations, 1924. 

The purpose and intent of the provisions quoted above from the 
retirement act of 1926 was to preserve the retirement privileges to 
classified employees when promoted, appointed, or transferred to 
unclassified positions. See 5 Comp. Gen. 254; 6 id. 69; id. 118. In 
view of the cited provisions of law and regulations under which the 
duties, responsibilities, and compensation of acting postmasters are 
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the same as those of regular postmasters, both positions being unclassi- 
fied, it must be held that acting postmasters, promoted, appointed, 
or transferred from classified positions, come within the terms of the 
retirement act and their compensation is subject to the 314 per cent 
deduction for retirement. The compensation of the two acting 
postmasters mentioned should be adjusted accordingly. 


(A-17495) 
PURCHASES—LAW BOOKS AND BOOKS OF REFERENCE 


There being no specific provision in the appropriation “ Public Debt Service, 
1926,” for the purchase of law books or books of reference, which is an 
appropriation for the departmental service in Washington, such purchases 
thereunder are prohibited by the provisions of section 3 of the act of 
March 15, 1898, 30 Stat. 316. 


Comptroller General McCarl to the Secretary of the Treasury, March 14, 1927: 

Consideration has been given your letter of February 10, 1927, 
relative to the suspension of credit for an item of $5 in the accounts 
of J. L. Summers, disbursing clerk, Treasury Department, for the 
month of March, 1926, the item representing a payment to the super- 
intendent of public property, State of Wisconsin, for two volumes 
of Wisconsin Statutes, 1925. 

Credit for the payment was suspended because of the provisions 
of section 3, act of March 15, 1898, 30 Stat. 316, prohibiting the pur- 
chase of law books, books of reference, and periodicals for use in 
any executive department or Government establishment at the seat 
of Government unless such purchase is authorized and payment 
therefor is specifically provided in the law granting the appro- 
priation. 

The appropriation “ Public debt service, 1926,” under which the 
payment here in question was made, provides: 

For necessary expenses connected with the administration of any public 
debt issues and United States paper currency issues with which the Secretary 
of the Treasury is charged, including rent in the District of Columbia, and 
including the Commissioner of the Public Debt and other personal services 
in the District of Columbia in accordance with the Classification Act of 1923, 
$3,260,000: Provided, That the amount to be expended for personal services in 
the District of Columbia shall not exceed $3,113,414: Provided further, That 
the indefinite appropriation ‘“‘ Expenses of loans,” Act of September 24, 1917, 
as amended and extended, shall not be used during the fiscal year 1926 to 
supplement the appropriation herein made for the current work of the Public 
Debt Service. (Act of January 22, 1925, 43 Stat. 767.) 

This language is substantially the same as that used in the corre- 
sponding appropriations for the fiscal years from 1923, the first 
year in which such appropriation was made, to 1928 (act of Jan- 
uary 26, 1927, 44 Stat. 1031), and there is nothing in the provisions 
of such appropriation specifically authorizing the purchase of and 
payment for law books, books of reference, etc. 
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You state that numerous purchases of law books, books of refer- 
ence, and periodicals have been necessary during 1926 and prior 
fiscal years, in connection with the proper administration of public- 
debt issues, that the cost thereof has been charged under the appro- 
priation, Public Debt Service, and that the Treasury Department 
has considered said appropriation properly chargeable with such 
expenditures, particularly in view of the origin and history of the 
appropriation. 

You suggest as authority for the expenditure here in question that 
the appropriation involved is an outgrowth of the indefinite appro- 
priations made by the first and second Liberty loan acts of April 
24, 1917, 40 Stat. 37, and September 24, 1917, 40 Stat. 292, in which 
funds were provided to cover expenses of issue, etc., to be expended 
“as the Secretary of the Treasury may direct.” 

Regardless of what may have been the authority under the indefi- 
nite appropriations, supra, the appropriation made from year to year 
under the heading, Public Debt Service, beginning with the fiscal 
year 1923, is essentially different from those made under the Liberty 
loan acts. 

Beginning with the fiscal year 1923 there have been carried funds 
for expenditures, both under the indefinite appropriation, Expenses 
of loans, as provided by the act of June 16, 1921, 42 Stat. 36, for 
the purpose of new public-debt issues and under the appropriation, 
Public Debt Service, for expenditures in connection with the admin- 
istration of any public-debt issue during the fiscal year for which 
made, not including new issues during that fiscal year or the last 
preceding fiscal year. The appropriation under the heading, Public 
Debt Service, is clearly one for the departmental service at the seat 
of government, and as to such appropriation the provisions of section 
3 of the act of 1898, supra, are for application. Any payment made 
therefrom for law books, books of reference, and periodicals is in 
direct contravention of law. 

It is noted in your letter you state that items such as law books, 
books of reference, periodicals, etc., have been included in the budget 
subsequent to the fiscal year 1923 under the title “0220, Scientific 
and educational supplies,” and that the amounts estimated therefor 
have been regularly appropriated. The terms of the law here in 
question, however, are specific in their requirement that the pur- 
chase be authorized and payment therefor specifically provided “in 
the law granting the appropriation,” and a mere itemized state- 
ment in the budget or a showing that estimates were submitted for 
such articles does not constitute a compliance with such law. The 
only cases in which the provisions of the law have been held not 
to apply have been those in which it has been shown the purchase 
of the books of reference, etc., was not only desirable and advanta- 
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geous but indispensable to the accomplishment of a specific purpose 
for which a special appropriation was made. 22 Comp. Dec. 317. 
No such necessity has been shown or appears to exist in the pres- 
ent matter. The fact that credit for payments made for such pur- 
chases by the disbursing officer during the fiscal year 1926 and prior 
fiscal years may have been allowed in the disbursing officer’s ac- 
counts up to the time of the present suspension should not have 
been accepted or regarded by the disbursing officer as a precedent 
(see General Regulations No. 50 of April 21, 1926), and can not 
serve to authorize allowance of credit in this instance for a payment 
made in direct contravention of law. 

You state that the appropriation for the fiscal year 1928 has 
already been made and that it would be very difficult, if not impos- 
sible, to secure an amendment to the appropriation. For that reason 
you suggest that the matter be held in abeyance until the depart- 
ment has an opportunity to present to the Bureau of the Budget and 
to the Congress in connection with the 1929 estimates a request 
for such change in the language of the appropriation as will remove 
any doubt as to its being applicable to the item in question. 

This is not a case in which payment was made by the disbursing 
officer in good faith under a practice established as a result of an 
erroneous assumption as to the scope of an appropriation or an 
involved provision of law that had not been construed by the ac- 
counting officers. It involves a payment in direct contravention of 
a plain statutory prohibition and of the decisions of the accounting 
officers. Under such circumstances there is no alternative but to 
disallow credit for the payment and to advise that no further pur- 
chase of law books, books of reference, or periodicals is authorized 
under the appropriation in question. In this connection your atten- 
tion is invited to the provisions of the annual appropriations for 
contingent expenses of the Treasury Department wherein funds are 
made specifically available for the purchase of law books, etc., in 
connection with the business of the department. No reason appears 
why such appropriation should not be used for the purchase of such 
books for the public debt service if such purchase is necessary. 

With respect to the last sentence in your letter requesting advice 
“as to whether any other change in the language of the appropriation 
is necessary to provide adequately for all items heretofore charged 
thereto,” so that proper insertions may be made in the appropriation 
act for the fiscal year 1929, you are advised that the appropriations 
hereafter should be made with respect to the future needs of the serv- 
ice rather than to provide for all classes of items that may have been 
charged against a corresponding appropriation in the past. If you 
have doubt whether the appropriation as now worded will be avail- 
able for any particular class of expenditures deemed necessary for 
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the future, the matter should be submitted to this office with reference 
to said class of expenditures. 

As hereinbefore shown, credit for the item of $5 can not be 
allowed under existing laws and regulations, and the amount of said 
item should be deposited forthwith. 


(A-14428), (A-14517), (A-16875) 


WITNESSES FOR THE COMMISSIONER OF INTERNAL REVENUE 
BEFORE THE BOARD OF TAX APPEALS—DEPOSITIONS—APPRO- 
PRIATION APPLICABLE 


The appropriation for the collection of internal-revenue taxes is applicable to 
payment of the legal fees of a notary public or other officer authorized to 
take depositions, and of other legal expenses of witnesses before the Board 
of Tax Appeals, including reporting and transcribing testimony, where the 
depositions are taken at the instance of the Commissioner of Internal 
Revenue, whether such testimony is taken pursuant to a formal order of 
the board or to a stipulation of the parties. 6 Comp. Gen. 485, modified. 


Comptroller General McCarl to the Secretary of the Treasury, March 15, 1927: 

There has been received your letter of February 21, 1927, relative 
to the payment of expenses incurred in the taking of depositions of 
witnesses for the Commissioner of Internal Revenue in matters pend- 
ing before the Board of Tax Appeals and in which you submit for 


decision the following questions: 


(1) If the Board of Tax Appeals fails to designate a revenue agent who is 
physically present at the place where the deposition is taken, and designates, 
for example, a notary public, may the expenses of taking the deposition of 
witnesses for the commissioner be paid out of the appropriation for the collec- 
tion of internal-revenue taxes? 

(2) If the taxpayer and the commissioner have entered into a stipulation 
(under subdivision (c) of rule 45 of the Board of Tax Appeals) and no order 
of the board has been issued, may the expense of taking the deposition of 
witnesses for the commissioner be paid out of the appropriation for the collec- 
tion of internal-revenue taxes? 

(3) May the services of an expert stenographer be paid for as expenses of 
taking the deposition? 

(4) May witnesses who voluntarily appear before the board or who volun- 
tarily give testimony by deposition be paid the same fees and mileage as wit- 
nesses Summoned by the board or whose depositions are taken pursuant to a 
subpoena? 


The Board of Tax Appeals was created by section 900 of the act 
approved June 2, 1924, 43 Stat. 336, as amended by the act of Febru- 
ary 26, 1926, 44 Stat. 105, as an independent agency in the executive 
branch of the Government. Sections 903 to 1005, inclusive, provided 
for its organization and procedure. Section 907 provided that the 
proceedings of the board and its divisions should be conducted in 
accordance with such rules of practice and procedure (other than 
rules of evidence) as the board may prescribe and in accordance with 
the rules of evidence applicable in courts of equity in the District of 
Columbia and that all reports of the board and its divisions, includ- 
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ing a transcript of the hearings, shall be public records open to the 
inspection of the public except that, after the decision of the board 
in any case has become final, certain documents introduced as evi- 
dence may be withdrawn. Sections 908 and 909 provided that: 


Sec. 908. For the efficient administration of the functions vested in the board 
or any division thereof, any member of the board, or any employee of the 
board designated in writing for the purpose by the chairman, may administer 
oaths, and any member of the board may examine witnesses and require, by 
subpena ordered by the board or any division thereof and signed by the 
member, (1) the attendance and testimony of witnesses, and the production 
of all necessary returns, books, papers, documents, correspondence, and other 
evidence, from any place in the United States at any designated place of 
hearing, or (2) the taking of a deposition before any designated individual 
competent to administer oaths under this Act. In the case of a deposition the 
testimony shall be reduced to writing by the individual taking the deposition or 
under his direction and shall then be subscribed by the deponent. 

Sec. 909. (2) Any witness summoned or whose deposition is taken under 
section 908 shall receive the same fees and mileage as witnesses in courts of 
the United States. Such fees and mileage and the expenses of taking any such 
deposition shall be paid as follows: 

(1) In the case of witnesses for the Commissioner, such payments shall be 
made by the Secretary out of any moneys appropriated for the collection of 
internal-revenue taxes, and may be made in advance. 

(2) In the case of any other witnesses, such payments shall be made, subject 
to rules prescribed by the Board, by the party at whose instance the witness 
appears or the deposition is taken. 

(b) This section shall take effect as of June 2, 1924, in the case of fees, 
mileage, or expenses accrued prior to, but remaining unpaid at the time of, 
the enactment of the Revenue Act of 1926. 


The rules of practice prescribed by said board, pursuant to the 


authority vested in it by the statute cited, provide that a proceeding 
shall be initiated by filing a petition in which the taxpayer appears 
as petitioner and the Commissioner of Internal Revenue as respond- 
ent. The commissioner is required to file an answer to said petition 
which constitutes a joinder of issue. Rule 44 provides for the issu- 
ance of application for subpeenas, including subpcenas duces tecum, 
and rule 45 provides for the taking of depositions as follows: 


(a) Application to take.—When either party proposes to take a deposition, 
a verified application, with two conformed copies, shall be filed with the board 
setting forth the following: 

(1) The name and post-office address of the witness whose deposition is 
proposed to be taken. 

(2) The subject matter or matters coneerning which the witness is to 
testify, together with a statement of the reasons why it is desired to take the 
depositions and why the witness should not be required to appear personally 
and testify at the hearing. 

(3) The time and place of taking the deposition and the name, post-office 
address, and official designation of an individual competent to administer oaths 
under the revenue act of 1926 before whom it is proposed that the deposition 
shall be taken. 

(See Form No. 5.) 

(b) Order for—Upon receipt of such application, the board will serve a copy 
thereof on the opposite party, allow a reasonable time for objection thereto, 
and will, in its discretion, make an order, copy of which will be mailed or 
delivered to the parties or their counsel, wherein the board will name the wit- 
ness whose deposition is to be taken and specify the time when, the place 
where, and the officer before whom the witness is to testify, but such time 
and place and the officer before whom the deposition is to be taken, so specified 
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in the board’s order, may or may not be the same as those named in the 
application to the board. 


(See Form No. 6.) 

(c) By stipulation—At any time after issue is joined the parties or their 
counsel may, by stipulation duly signed and filed, take depositions. In such 
cases the stipulation shall state the name and address of each witness, the 
time when, and the place where such deposition will be taken, and the name, 
address, and official title of the officer before whom it is proposed to take the 
deposition. In such cases no order to take such deposition will be issued, but 
such deposition shall be taken and returned by the officer in accordance with 
the rules of the board. 

(d@) Manner of taking—Each question propounded to the witness must be 
recorded and his answers must be taken down in his own words. 

Objections to questions or answers shall be explicitly but briefly and con- 
cisely stated, but no comment, explanation, or argument of any kind shall be 
recorded ; neither shall there be recorded any comment, explanation, or argu- 
ment by examining counsel. Any matter reported in violation of this rule 
may be sufficient cause for the suppression of the deposition. 

(e) Witnesses not named in notice—If both parties are present or repre- 
sented at the time and place specified in the notice, either party may, after 
the examination of the witness produced under the notice, be entitled to pro- 
duce and examine other witnesses; but in such case one day’s notice must be 
given to the adverse party or his attorney there present, unless such notice 


is waived. 

The taking of depositions is a procedural matter and in view of 
section 907 of the basic act, supra, establishing the Board of Tax 
Appeals, is properly for consideration in connection with the pro- 
cedure of taking depositions for use in the equity courts of the Dis- 
trict of Columbia. Section 1058 of the Code of Laws for the 
District of Columbia provides that: 

Any such deposition may be taken before any judge of any court of the 
United States; before any commissioner or clerk of any court of the United 
States; or any examiner in chancery of any court of the United States; before 
any chancellor, justice, or judge or clerk of any court of any State or Ter- 
ritory or other place under the sovereignty of the United States, or any notary 
public or justice of the peace within any place under the sovereignty of the 
United States: Provided, That no such person shall be eligible to take such 
deposition who is counsel or attorney for any party to the cause or who is 
in any wise interested in the event of the cause. 

The proceedings before the Board of Tax Appeals are assimilated 
to judicial proceedings, as distinguished from the administrative 
proceedings of the Commissioner of Internal Revenue in the admin- 
istration of the tax law and with respect to which administration 
certain officers and employees’of the Bureau of Internal Revenue are 
authorized to administer oaths. See section 1115 of the revenue act 
of 1926, 44 Stat. 117. As the Commissioner of Internal Revenue 
is a party respondent, representing the United States in proceedings 
before the Board of Tax Appeals, it would appear, as you suggest, 
doubtful whether officers or employees of the executive departments 
of the United States, and particularly of the Bureau of Internal 
Revenue, are authorized to function as notaries before whom deposi- 
tions of witnesses are taken or as stenographers to take and tran- 
scribe the depositions unless the petitioners should so agree and 
stipulate in particular cases and such stipulations should be secured in 
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the interest of economy whenever possible. This being true, the 
appropriation for the collection of internal-revenue taxes is avail- 
able to pay the legal fees of a notary or other officer authorized to 
take depositions and other legal expenses of witnesses, including 
reporting service in taking and transcribing the testimony, when the 
depositions are taken at the instance of the Commissioner of Internal 
Revenue, whether such testimony is taken pursuant to a formal order 
of the board or stipulation of the parties. 

Where a necessary witness voluntarily appears at the instance 
or request of the Commissioner of Internal Revenue and gives 
testimony, such witness may be paid the same fee and mileage as 
witnesses summoned by the board or whose deposition is taken pur- 
suant to a subpena. The controlling consideration is not compulsion 
on the witness, but the fact of his being used by the commissioner 
to give testimony. 

In so far as it may appear the decisions of this office dated July 
9, 1926 (A-14517), and January 22, 1927 (A-16875), 6 Comp. Gen. 
485, are in conflict with the views herein expressed, they are 
modified accordingly. 


(A-17406) 
WORLD WAR ADJUSTED COMPENSATION—LOANS TO VETERANS 


There is nothing in the World War adjusted compensation act authorizing a 
bank to charge a rate of interest on a loan to a veteran in excess of the 
legal rate of interest established for the State, Territory, or possession of 
the United States in which the bank is located. The rate fixed in the 
statute is a maximum rate which could be charged only if not in excess 
of the authorized State rate. 

In so far as the Government is concerned, a note given by a veteran as evi- 
dence of a loan by a bank on the security of his adjusted service certificate 
is voided if the bank charges or collects interest in excess of that author- 
ized under the World War adjusted compensation act. The penalty of 
$100 fixed by section 502 (h) of the statute is not recoverable by the 
veteran from the Government, but in a civil suit brought against the 
bank by the veteran. 

If there is a variation in the discount rate for 90-day commercial paper in 
different Federal reserve districts, the highest rate may be taken as the 
basis for establishing the maximum rate of interest on loans made to 
veterans on their adjusted service certificates in a Territory or possession 
of the United States outside of any Federal reserve district. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 16, 1927: 


There has been received your letter of March 10, 1927, requesting 
further consideration of your submission of February 11, 1927, ques- 
tions 1, 4, 5, and 6 of which were not fully answered in decision of 
February 23, 1927, 6 Comp. Gen. 546, for the reasons there stated, 
that these four questions were not involved in any case pending 
before the bureau requiring action on a proposed payment or obliga- 
tion of public funds. Under such circumstances said questions can 
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not be made the basis of an authoritative decision by this office. 
But in view of the representations now made, the four questions are 
stated and considered, as follows: 

1. What effect has the State law establishing interest rates on the rate that 
may be charged for loans secured by adjusted service certificates? Thus, 
where the Federal reserve rate for the discount of 90-day commercial paper 
reaches 4% per cent, may a loan be made at 6% per cent in a State where the 
maximum legal rate is 6 per cent? : 

There is nothing in the statute authorizing a bank to charge a 
rate of interest on the loan to a veteran in excess of the legal rate of 
interest established for the State, Territory, or possession of the 
United States in which the bank is located. The rate fixed in the 
statute is a maximum rate, which could be charged only if not in 
excess of the authorized State rate. Accordingly, in the illustration 
given, 6 per cent would be the maximum rate of interest authorized. 

4. Where the rate of interest charged exceeds the rate specified in the act, is 
the note thereby voided? If not, what is the penalty? 

Section 502 (h) of the World War adjusted compensation act of 
May 19, 1924, 43 Stat. 128, provides as follows: 

(h) No payment upon any note shall be made under this section by the 
Director to any bank, unless the note when presented to him is accompanied 
by an affidavit made by an officer of the bank which made the loan, before 
a notary public or other officer designated for the purpose by regulation of 
the Director, and stating that such bank has not charged or collected, or 
attempted to charge or collect, directly or indirectly, any fee or other com- 
pensation (except interest as authorized by this section) in respect of any 
loan made under this section by the bank to a veteran. Any bank which, or 
director, officer, or employee thereof who, does so charge, collect, or attempt 
to charge or collect any such fee or compensation, shall be liable to the veteran 
for a penalty of $100, to be recovered in a civil suit brought by the veteran. 
The Director shall upon request of any bank or veteran furnish a blank form 
for such affidavit. 

The exception, contained in the parentheses, to the prohibition 
against charging or collecting any fee or compensation for a loan 
based on an adjusted-service certificate indicates that interest at a 
rate in excess of that authorized by the statute constitutes a “ fee or 
other compensation” within the meaning of the provision and is 
prohibited. This being true, the affidavit required by the statute 
should show clearly that the rate of interest charged or collected, 
or attempted to be charged or collected, does not exceed the rate 
of interest authorized by the statute, and it is to be assumed that 
no officer of a bank would make the required affidavit if the interest 
rate charged or collected, or attempted to be charged or collected, 
was in excess of the rate authorized by the statute, and in the ab- 
sence of said affidavit “no payment upon any note shall be made.” 
Therefore, in so far as the Government is concerned, the note would 
be voided by the charging or collecting of interest in excess of that 
authorized by the statute. The penalty in the amount of $100, as 
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provided for in the statute, is not recoverable by the veteran from 
the Government but in a civil suit brought against the bank by the 
veteran. 

5. May the notes be discounted in advance where such action results in 
bringing the actual interest rate in excess of the maximum? Thus, where a 
note for $100, term 1 year, at 6 per cent, is discounted, the veteran receives 
only $94, the bank receiving in excess of 6 per cent on its actual loan of $94. 
If such discounting is illegal, what is the penalty? 

The first part of this question was answered in the prior decision. 
As to the penalty, see answer to question 4, supra. 


6. What is the maximum rate of interest that may be charged by a bank 
located outside the continental United States and, therefore, not within any 
Federal reserve district? 

There is some doubt whether loans by banks outside of any Fed- 
eral reserve district would be authorized, since there is no provision 
made for a maximum rate of interest. But considering the purpose 
and intent of the statute in its entirety, it may reasonably be con- 
cluded that the Congress intended veterans to have the loan privi- 
lege in any “ State, Territory, possession, or the District of Colum- 
bia.” The interest rate on loans made to veterans by a bank located 
outside the continental United States and not within any Federal 
reserve district may not exceed the legal rate of interest established 
for the Territory or possession wherein the bank is located and may 
not exceed by more than 2 per cent per annum the maximum 
rate charged in any or all Federal reserve districts at the date of 
the loan for the discount of 90-day commercial paper. That is to 
say, if there is a variation in the discount rate in different Federal 
reserve districts, the highest rate may be taken as the basis for 
establishing the maximum rate of interest on loans made by veterans 
on their adjusted-service certificates in a Territory or possession of 
the United States outside of any Federal reserve district. 


(A-17576) 


LEAVES OF ABSENCE—ARSENAL EMPLOYEES 


Under the provisions of the act of August 29, 1916, 39 Stat. 617, granting leave 
of absence to employees of navy yards, gun factories, naval stations, and 
arsenals of the United States Government, the right to leave with pay 
is not earned during a period the employee is absent on leave without pay 
on account of sickness. 


Decision by Comptroller General McCarl, March 16, 1927: 

David L. Walsh applied March 1, 1927, for review of settlement 
0154544, dated January 25, 1927, whereby was disallowed his claim 
for $26.81 as payment for four and one-half days’ leave with pay to 
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which he contends he is entitled under the provisions of the act of 
August 29, 1916, 39 Stat. 617, which provides as follows: 

* * ¥* ‘That each and every employee of the navy yards, gun factories, 
naval stations, and arsenals of the United States Government is hereby 
granted thirty days’ leave of absence each year, without forfeiture of pay dur- 
ing such leave: Provided further, That it shall be lawful to allow pro rata 
leave only to those serving twelve consecutive months or more: And provided 
further, That in all cases the heads of divisions shall have discretion as to 
the time when the leave can best be allowed: And provided further, That not 
more than thirty days leave with pay shall be allowed any such employee in 
one year: Provided further, That this provision shall not be construed to 
deprive employees of any sick leave or legal holidays to which they may now 
be entitled under existing law. 

Claimant has been an employee of the Picatinny Arsenal at Dover, 
N. J., continuously since 1917, and is entitled to leave with pay under 
the act of August 29, 1926, supra. He was carried on the rolls with- 
out pay from June 2 to July 25, 1925, on account of illness not the 
result of his own conduct. For his service year ending December 6, 
1925, claimant was paid for only 2514 days’ leave, the 414 days being 
deducted on account of the period of absence without pay from June 
2 to July 25, 1925. 

Paragraph 261 of General Orders, No. 3, prescribed by the Chief 
of Ordnance November 17, 1924, provides as follows: 

* * * When an employee, who has attained his leave status * * * is 
absent because of sickness or disability, not the result of his own conduct, 


* * * he is considered as rendering service within the meaning of the act, 
and such absence shall not operate to prevent such an employee from obtaining 
the aforesaid leave. . 


In decision of July 27, 1920, 27 Comp. Dec. 100, the Comptroller 
of the Treasury held that when an arsenal employee was absent 
during his first service year on account of sickness or disability not 
the result of his own misconduct and was carried on the rolls during 
the period of absence, his first service year was completed one year 
from the date of entering the service. The decision went no further 
than to hold that if the employee continued to be carried on the 
rolls during absence on account of sickness or disability not the result 
of his own misconduct, such absence did not operate to break the 
continuity of service so as to make it necessary for the employee to 
begin another service year when he returned to duty. The decision 
of July 27, 1920, did not hold and was not intended to hold that 
during the period the employee was in a nonpay status he would 
earn leave under the act of August 29, 1916. 

In the instant case the employee was serving in a service year 
subsequent to the first, and the administrative action in paying him 
at the end of the current service year was in accordance with the 
principle of the decision of July 27, 1920; that is, the employee’s 
continuity of service was regarded as unbroken, but he was not con- 
sidered to have earned leave during the period of absence in a nonpay 
status. 
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In paragraph 186 of General Orders, No. 7, of 1917, quoted in 
the decision of July 27, 1920, and repeated as paragraph 261 of 
General Orders, No. 3, the pertinent part of which is quoted herein, 
is found the administrative construction of the act of August 29, 
1916, with regard to the effect of absence without pay on account 
of sickness or disability not due to an employee’s own conduct. 
Though the paragraphs in question are perhaps not aptly worded 
to show that their meaning is merely to allow continuity of service 
over a period when an employee is unavoidably absent from duty 
on account of illness or disability not due to his own conduct, yet 
the action taken administratively clearly shows that such was the 
intent of such paragraphs. 

The clear intent of the act of August 29, 1916, is to grant employees 
of navy yards, gun factories, naval stations, and arsenals the right 
to leave with pay if and when the right is earned by service. When 
an employee is absent on leave without pay it is equally clear that he 
is not rendering service and is therefore not earning the right to 
leave with pay granted by the statute. 

Upon review the settlement is sustained. 


(A-17593) 
CONTRACTS—DELIVER Y—COAL 


Where a contractor agreed to deliver coal to the Government at a certain 
point and due to its failure to accomplish said delivery an additional 
expense was incurred by the Government in completing the delivery, the 
amount of such additional expense is chargeable to the contractor. 


Decision by Comptroller General McCarl, March 16, 1927: 

The West Kentucky Coal Co. has requested review of settlement 
No. 0127530-W, dated August 14, 1926, wherein from the amount of 
$4,524, claimed to be due said company for 1,740 tons of coal fur- 
nished the War Department under proposal dated May 20, 1925, 
there was deducted the sum of $1,516.72, representing the cost to the 
United States of transporting said coal from the railroad at Union- 
town, Ky., to Dam No. 49, Uhio River, where said coal was to be 
used. 

On May 20, 1925, proposals were requested by the United States 
engineer office, Louisville, Ky., for the furnishing of 5,000 tons of 
run of the mine coal to be delivered freight prepaid in either of the 
following ways: 

Delivery by wagon or truck at the site of Dam 49, Ohio River. 

Delivery by contractor’s barge at the site of Dam 49, Ohio River. 


Delivery f. 0. b. Government barge at Coal Co.’s tipple located at 
Delivery by rail % U. 8S. siding, Uniontown, Ky. 
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Bids were received at the following prices per ton: 





Delivery by wagon or truck at the site of Dam 49_____________ $2. 60 $3. 00 
Delivery by contractor’s barge at the site of Dam 49___________ 2. 60 2. 85 
Delivery f. o. b. Government barge at Coal Co.’s tipple located 

SRP Tal cla dlataere meet matic ticahaliae-tesscnesbeigusidanes nievibeheeuinaemmnmnaiesateandsipeusaian 35 
Delivery by rail, Uniontown, Ky 





The bid of $2.60 per ton for delivery by contractor’s barge at the 
site of Dam No. 49 submitted by the West Kentucky Coal Co. was 
accepted as being the lowest received when point of delivery was 
taken into consideration. In the request for proposals bidders were 
specifically advised that the quantity stated; that is, 5,000 tons, was 
estimated for the working season and the right was reserved by the 
United States to increase or decrease said quantity as the demand 
required. The claimant was advised on June 2, 1925, that its bid had 
been accepted and it was requested to make delivery. On Septem- 
ber 19, 1925, a letter was addressed the claimant by the district 
engineer calling its attention to the shipments made by it to Union- 
town, Ky., by rail and the billing of such shipments at the agreed 
price for delivery by its barges at the site of Dam 49. It was further 
advised that the delivery at Uniontown seriously inconvenienced the 
Government in handling other shipments and involved additional 
expense on the part of the Government. Attention was also called 
to the fact that bids received for delivery at Uniontown at the same 
time its bid was received for delivery at the site of Dam 49 had been 
as low as $1.75 per ton, and it was advised that payment at a higher 
price than this for deliveries at Uniontown would not be made. In 
reply to this letter the contractor advised that it was impossible for 
it to deliver the coal at $1.75 per ton f. o. b. Uniontown, and stated 
that while the contract called for barge delivery and its bid price was 
predicated on barge delivery that when the river “ got in such shape ” 
that it was unable to make barge delivery it called the district engi- 
neer’s office and was advised to make rail delivery and that its under- 
standing was that it would receive the same price for the coal 
delivered at Uniontown as it had agreed to furnish it delivered at 
Dam No. 49. On September 24, 1925, the district engineer acknowl- 
edged receipt of this letter and informed the contractor that payment 
at the price claimed by it would be directly contrary to law and that 
this was not affected by its claim that it had verbal permission of the 
Government office at Dam No. 49 to make shipment by rail as neither 
that office nor himself had any authority to permit a change in the 
contract unless the United States was benefited thereby. 

The claimant, by letter dated September 26, 1925, then contended 
that the coal delivered at Uniontown was not furnished under the 
contract represented by the proposal of May 20, but was an “ open- 
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market purchase” and hence it was entitled to the price claimed. 
The district engineer refused payment at the price of $2.60 per ton 
delivered at Uniontown and the matter was referred to this office 
where, by the settlement here under review, a deduction was made to 
cover the cost to the Government of transporting the coal from Un- 
iontown to Dam No. 49, for the reason that as the contractor was 
obligated to deliver the coal at Dam No. 49 it was chargeable with 
the cost to the United States of completing such delivery. 

In presenting its request for review the contractor contends that 
it was obligated to make delivery in its own barges only and that 
this became impossible on account of low water, a condition which 
consumers of coal up and down the Ohio River knew was a yearly 
occurrence, and therefore, if the Government’s representative through 
lack of foresight or otherwise allowed the supply of coal to become 
exhausted, it was not the fault of the contractor. The answer to such 
contention is that the contractor may be presumed to be as familiar 
with the conditions along the Ohio River as were the Government 
representatives and could have protected itself against such a con- 
tingency as having to make deliveries during the low-water period by 
a provision to that effect in the contract; but be that as it may, the 
price of $2.60 per ton was agreed upon for coal delivered at Dam 
No. 49, and such delivery not being made by the contractor the Gov- 
ernment is entitled to reimbursement of the cost to it of completing 
the deliveries. 

Nor can the contention that the coal here in question was an open- 
market purchase be sustained. It does appear that 5,000 tons of 
coal were delivered in barges in addition to the rail shipments here in 
question. At the time the 1,740 tons were delivered, delivery had not 
been made of the entire quantity of 5,000 tons. Furthermore, the 
contract specifically provided that the quantity of 5,000 tons was 
only approximate, and the right was reserved to increase or decrease 
the amount to be furnished under said contract. Therefore the coal 
delivered by rail was properly applied against said contract. Upon 
review the settlement is sustained. 


(A-17608) 


APPROPRIATIONS—HEADSTONES FOR GRAVES OF CONFEDERATE 
SOLDIERS 


Under the appropriations as made by the acts of April 15, 1926, 44 Stat. 287, 
and February 23, 1927, 44 Stat. 1106, the furnishing of headstones for 
unmarked graves of Confederate soldiers, sailors, and marines is limited 
to those provided for in the act of March 9, 1906, 34 Stat. 56, and to graves 
in national cemeteries, 
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Comptroller General McCarl to the Secretary of War, March 16, 1927: 
I have your letter of February 28, 1927, as follows: 


The act making appropriations for the military and nonmilitary activities of 
the War Department for the fiscal year ending June 30, 1927, and for other 
purposes, act of April 15, 1926 (44 Stat. 254, at 287), provides as follows: 

“For continuing the work of furnishing headstones of durable stone or other 
durable material for unmarked graves of Uaion and Confederate soldiers, 
sailors, and marines, and soldiers, sailors, and marines of all other wars in 
national, post, city, town, and village cemeteries, naval cemeteries at navy 
yards and stations of the United States, and other burial places, under the acts 
of March 3, 1873, February 3, 1879, and March 9, 1906; continuing the work of 
furnishing headstones for unmarked graves of civilians interred in post ceme- 
teries under the acts of April 28, 1904, and June 30, 1906; and furnishing head- 
stones for the unmarked graves of Confederate soldiers, sailors, and marines 
in national cemeteries, $170,000.” 

It is desired by the War Department, if legal, to furnish headstones for 
unmarked graves of Confederate soldiers buried in privately-owned cemeteries 
in the various cities, towns, and villages throughout the United States, regard- 
less of the places or circumstances of death. Your decision is therefore 
requested whether the money appropriated by the above-quoted act or by any 
other act may be used for such purpose. In this connection your attention is 
invited to pages 1969 and 1970 of the Congressional Record of January 19, 1927, 
and to page 2029 of the Congressional Record of January 20, 1927, which indi- 
eate that it was the desire of the House and that they attempted so to word 
the provision to accomplish this result. 


In the consideration of the provisions of the bill which there- 
after became the act of February 23, 1927, 44 Stat. 1106, making 
appropriations for the War Department for the fiscal year 1928, 
in which identical language as that quoted in your letter appears, 


an amendment was proposed to insert in the last clause of the para- 
graph in question after the word “ national” the words “ post, city, 
town, and village.” A point of order was raised upon the ground 
that this constituted legislation and the amendment was withdrawn. 
The purpose of the proposed amendment, it was stated, was to over- 
come a ruling of the War Department to the effect that under the 
terms of the appropriation in which specific reference is made to 
the acts of March 3, 1873, 17 Stat. 545, February 3, 1879, 20 Stat. 
281, and March 9, 1906, 34 Stat. 56, the furnishing of headstones for 
graves of Confederate soldiers was limited to graves in national 
cemeteries. 

There is some indication from the discussion of the matter before 
the House that it was the opinion of at least some of the Members 
of the House that the language in the first part of the paragraph 
was sufliciently broad to cover the furnishing of headstones for the 
unmarked graves of Union and Confederate soldiers, sailors, and 
marines buried in all classes of cemeteries, but it was also pointed out 
that the amendment would enlarge the scope of the appropriation 
and it was for that reason that the point of order was raised. 

The provision in the act of 1873 for the furnishing of headstones 
relates solely to graves in national cemeteries. The act of 1879 
provides for the erection of “ headstones over the graves of soldiers 
who served in the Regular or Volunteer Army of the United States 
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during the war for the Union, and who have been buried in private 
village or city cemeteries, in the same manner as provided by the” 
law of March 3, 1873, “for those interred in national military 
cemeteries.” While this act authorizes the furnishing of headstones 
for graves of Union soldiers in other than national cemeteries, it 
makes no such provision with respect to Confederate soldiers. 

The act of March 9, 1906, authorized and directed the Secretary 
of War to ascertain the locations and conditions of all the graves of 
the soldiers and sailors of the Confederate Army and Navy “ who 
died in Federal prisons and military hospitals in the North and who 
were buried near their places of confinement” and “to cause to be 
erected over said graves white marble headstones.” 

The language of the first part of the provision here in question 
would appear broad enough to authorize the furnishing of head- 
stones for the unmarked graves of both Union and Confederate 
soldiers interred in all classes of cemeteries were it not qualified by 
the addition of the phrase “under the acts of March 3, 1873, Feb- 
ruary 3, 1879, and March 9, 1906.” In view of this qualification of 
the first clause of the provision in question, it must be held that 
the authority to furnish headstones for graves of Confederate sol- 
diers in other than national cemeteries is necessarily limited to the 
graves referred to in the act of March 9, 1906, supra. See decision 
of former Comptroller Tracewell to the Secretary of War under 
date of May 13, 1913. 

You are accordingly advised that under the appropriation as made 
by the act of April 15, 1926, 44 Stat. 287, and that made by the act 
of February 23, 1927, 44 Stat. 1106, the furnishing of headstones for 
unmarked graves of Confederate soldiers, sailors, and marines is 
limited to those provided for in the act of March 9, 1906, and to 
graves in national cemeteries. 


(A-14344) 
TAXES, STATE TAX ON REAL ESTATE—INTEREST 


State or county taxes accrued on lands bid in by the United States in part 
satisfaction of a judgment against the owner, are properly payable from 
any unobligated balance in the appropriation “Lands and other property 
of the United States” for the fiscal year in which the lands were acquired 
by the Government. 

Interest does not legally accrue on unpaid taxes on lands bid in by the United 
States in part satisfaction of a judgment against the owner after title has 
passed to the United States. 


Comptroller General McCarl to the Secretary of the Treasury, March 17, 1927: 

There has been received your letter of March 1, 1927, requesting 

decision whether the taxes accrued upon lands bid in by the United 
66344° —27——39 
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States in part satisfaction of a judgment against the owner, Calvin 
A. Boen, may be paid by the United States from any balances 
remaining in the appropriation “Lands and other property of the 
United States.” The taxes in question were assessed for the calen- 
dar years 1924 and 1925 and the sale by which the United States 
became the owner took place in August, 1925. The lands were not 
subject to taxation by the State after the title thereto had passed to 
the Federal Government. They were, however, subject to taxation 
prior to that time and any taxes unpaid at the time of the transfer 
to the United States, under the circumstances in this case, consti- 
tuted a lien against the land and the Federal Government acquired 
the title subject to such lien. Any taxes accruing prior to the 
transfer to the United States are, therefore, properly payable from 
any unobligated balances in the appropriation named above for the 
fiscal year 1926, acts of January 22, 1925, 43 Stat. 782, and July 3, 
1926, 44 Stat. 875, 1 Comp. Dec. 301 and 356. 

As it appears that under the Arkansas law the lien for the entire 
year’s taxes attaches to the land in the month of June in the year 
in which assessed, the entire year’s taxes for 1925 are payable by 
the United States notwithstanding it acquired title before the year 
had expired. Foster v. Duluth, 48 L. R. A. (N.S.) 707. It is noted, 
however, that it is proposed to charge the United States 10 per cent 
interest on the taxes whether for the year 1924 or 1925. As the 
United States acquired title to the land in August, 1926, no interest 
charges would appear to be due upon the 1925 taxes as they were not 
in arrears when the title passed to the Federal Government. Interest 
upon the 1924 taxes would only accrue up to August 15, 1925. Any 
interest after that time would constitute interest upon a claim against 
the United States or the taxation of property belonging to the 
United States, both of which are unauthorized. Van Brocklin v. 
Tennessee, 117 U. 8. 161. Your submission is answered accordingly. 


(A-16263) 
COMPENSATION—QUARTERS IN KIND—NAVAL ESTABLISHMENT 


Section 3 of the act of March 2, 1926, 44 Stat. 161, and section 8 of the act 
of January 26, 1927, 44 Stat. 1052, requiring the value of quarters and other 
allowances furnished in kind to civil employees in the field to be deter- 
mined and considered as a part of compensation, are applicable to all civil 
employees in the Naval Establishment. 

The act of July 16, 1862, 12 Stat. 587, requiring the rates of wages of navy- 
yard employees to conform, as nearly as is consistent with the public 
interest, with those of private establishments in the immediate vicinity, 
does not authorize disregarding other statutory provisions clearly appli- 
cable to the payment of compensation of civil employees, such as statutory 
limitations or restrictions upon payment of extra compensation or for two 
positions held by one person, or requiring the determined value of allow- 
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ances furnished in kind to be considered as a part of the total rate of 
compensation fixed for a position. 

Where there is a plain conflict between a regulation and a statute the regula- 
tion must give way to the statute. To the extent that the wage schedule 
and note governing payment of wages of civil employees under the Naval 
Establishment purport to permit an employee to receive compensation for 
two positions or to receive compensation for extra services, either in 
cash or in the form of allowances furnished in kind, in addition to the 
compensation fixed by law or regulation for his regular position, in con- 
travention of plain statutory provisions, said schedule and note are illegal 
and of no force or effect. 


Comptroller General McCarl to the Secretary of the Navy, March 17, 1927: 

Consideration has been given your letter of March 4, 1927, request- 
ing reconsideration of decision of November 20, 1926, 6 Comp. Gen. 
359, holding that Messrs. Walter W. Farnum, chief chemist, and 
George W. Patterson, powder expert, civil employees of the naval 
powder factory, Indianhead, Md., are not entitled to quarters in 
kind free of charge as compensation for duties performed outside 
regular working hours in addition to the fixed rate of compensation 
specified in the schedule of wages for their regular daytime positions. 

The decision was intended to apply, and you have considered it 
as applying, generally to civil employees under the Naval Estab- 
lishment. On this basis you discuss the decision in detail and submit 
an able and extensive brief or argument in support of your view to 
the effect that the practice that has existed for many years in the 
matter of furnishing quarters and other allowances in kind to such 
employees is legal and proper. 

Briefly stated, your principal contentions, in so far as the legal 
aspects of the case are concerned, are understood to be (1) that the 
provisions of section 3 of the act of March 2, 1926, 44 Stat. 161, 
have no application to civil employees in the Naval Establishment 
and (2) that under a provision in the act of July 16, 1862, 12 Stat. 
587, hereinafter quoted, the Secretary of the Navy is authorized 
to fix the compensation and allowances of such employees regard- 
less of the provisions of any other statute. I can not agree with 
either of these two propositions. 

Section 3 of the act of March 2, 1926, provides: 


The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
year 1927 of the character heretofore used for such purposes are hereby made 
available therefor: Provided, That the reasonable value of such allowances 
shall be determined and considered as part of the compensation in fixing the 
salary rate of such civilians. 


This provision has been reenacted for the fiscal year 1928 as section 
3 of the act of January 26, 1927, 44 Stat. 1052. 

The basis of the prior decision was this statutory provision. You 
contend, first, that it is temporary, and, second, that it has applica- 
tion only to field services wherein the compensation is fixed under 
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the classification act as extended to the field service by section 2 of 
the same statutes, and therefore has no application to civil employees 
under the Naval Establishment. Whether it is permanent or tem- 
porary legislation is not material, since it is in force at the present 
time and will continue in force at least until June 30, 1928, unless 
repealed or modified at the next session of the Congress. Although 
it appears in the appropriation act for the Treasury and Post Office 
Departments, it is general legislation applicable to all departments 
and independent establishments of the ‘Government. As to the 
intended scope of the provision, you refer to its legislative history 
and particularly to congressional committee reports tending to show 
that the provision was enacted for the purpose of meeting the objec- 
tions made by this office in its decisions, 5 Comp. Gen. 37; id. 156; éd. 
957, wherein was considered application of the classification act as 
extending to the field. This is substantially correct. But a careful 
reading of the provision would seem to impel the conclusion that it 
was intended to and does have a general application to all depart- 
ments and establishments of the Government. For instance, the 
provision begins “The head of an executive department or inde- 
pendent establishment,” and no exceptions whatever are noted. In 
decision of November 16, 1926, 6 Comp. Gen. 332, wherein the statute 
was applied to employees of the Alaska Railroad, it was stated: 

The Alaska Railroad is not subject to such statutes. (Classification act as 
extended to the field.) Decision of August 23, 1926, A-14869. The general 
manager is contending that because thereof, and because the retirement act is 
not applicable to the employees under the Alaska Railroad generally, there is 
no requirement that the provisions of section 3 of the act of March 2, 1926, 
supra, be complied with by that service. No exceptions to the requirements 
of that statute are expressed or implied. The application of the statute to a 
particular field activity is not dependent on the application of the classifica- 
tion act and the retirement act to that activity. The requirements of the 
statute are mandatory whenever allowances, including quarters and subsist- 
ence, are furnished in kind to civilian employees. * * * 

Upon reconsideration of the quoted decision it was stated in 
decision of January 22, 1927, 6 Comp. Gen. 484, as follows: 

Determination that compliance has been made with the classification act 
and the retirement act was not all that was sought to be accomplished by the 
act of March 4 [2], 1926, which is broader in scope than the classification act 
and the retirement act. The purpose of the act of March 4 [2], 1926, was to 
provide that any allowance of value of the character specified therein furnished 
employees must be considered compensation, and said act specifically requires 
that “the reasonable value of such allowances shall be determined.” Under 
this statute the determined value of quarters or other allowances furnished 
in kind is as much a part of compensation of individual employees as is the 
cash paid, and the amount thereof must be clearly shown. * * * 

The provision in the act of July 16, 1862, 12 Stat. 587, on which 
your second principal contention is based, reads: 

* * * the rate of wages of the employees in the navy yards shall conform, 
as nearly as is consistent with the public interest, with those of private estab- 
lishments in the immediate vicinity of the respective yards, to be determined 


by the commandants of the navy yards, subject to the approval and revision 
of the Secretary of the Navy. 
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In the first place, there is a serious doubt whether the powder 
factory may be considered as a “navy yard,” and whether the salary 
or compensation of the two scientists considered in the decision of 
November 20, 1926, may be considered as “wages of employees” 
within the meaning of the quoted statute. But, be that as it may, 
there appears nothing in the provision in question tending to indi- 
cate that the authority thus vested in the Secretary of the Navy is 
not subject to general statutory restrictions governing the payment 
of compensation to civil employees, such as are imposed by sections 
1764 and 1765, Revised Statutes, the act of July 31, 1894, 28 Stat. 
205, and the act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582, considered in the prior decision, 
prohibiting payment of additional compensation and limiting the 
payment of compensation to one person holding two positions. The 
authority thus vested in the Secretary of the Navy is clearly subject 
to those statutes as well as to any other statutory provision generally 
applicable to the payment of compensation to civil employees from 
appropriated funds, such as section 3 of the act of March 2, 1926, 
and section 3 of the act of January 26, 1927, supra. There is no 
difference in this regard in the authority of the Secretary of the 
Navy and that vested in the head of any other department or estab- 
lishment of the Government under an authorization to fix rates of 
compensation of employees. The act of 1862 was simply for the 
purpose of maintaining a schedule of wages for navy-yard employees 
comparable with that paid in private establishments in the imme- 
diate vicinity, and could not be construed as removing or rendering 
inoperative the statutory restrictions or limitations, not clearly in- 
consistent therewith, governing the payment of compensation of Gov- 
ernment employees. The necessity of fixing the rates of pay of 
navy-yard employees in accordance with the prevailing rates in the 
vicinity can not operate to authorize disregarding other statutory 
provisions clearly applicable to the payment of compensation of 
civil employees, including the statutory provision here under con- 
sideration, requiring the determined value of allowances furnished 
in kind to be considered as a part of compensation and included in 
the total rate fixed for the position. 

If the Congress had intended to make an exception of the Naval 
Establishment or of any particular class or classes of employees, it 
must be assumed that appropriate language would have been used 
in the statute to accomplish such purpose as in other cases where 
exceptions were intended. For instance, section 7 of the act of 
August 26, 1912, 37 Stat. 626, placed certain restrictions upon the 
employment of personal services under lump-sum appropriations. 
This statute was in such general terms as to necessitate its application 
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to all departments and independent offices of the Government. In 
order to except therefrom certain classes of employees, including the 
majority of the employees at navy yards, the general provision was 
amended by section 4 of the act of March 4, 1913, 37 Stat. 790, as 
follows: 

* * * Provided, That this section shall not apply to mechanics, artisans, 
their helpers and assistants, laborers, or any other employees whose duties are 
of similar character and required in carrying on the various manufacturing or 
constructing operations of the Government. 

Accordingly, this office must adhere to the views expressed in 
decision of November 20, 1926, that section 3 of the act of March 2, 
1926, supra, requiring the value of allowances furnished in kind to 
civil employees to be determined and considered as a part of com- 
pensation, is applicable to all civil employees under the Naval Estab- 
lishment, and that the determined value of such allowances furnished 
in kind must be considered as a part of the compensation within the 
meaning of the general statutory provisions relative to the payment 
of extra compensation and compensation for two positions held by 
one person. 

You also suggest that the schedule of wages for civil employees 
under the Naval Establishment, including note 10, considered in 
prior decision, pursuant to which the quarters here in question were 


furnished, has the full force and effect of law, and with reference 
thereto you state: 


There may be honest differences of opinion as to whether the regulations 
of this department as contained in the schedule of wages adopted by authority 
of the act approved July 16, 1862, are in violation of sections 1763-1765 of the 
Revised Statutes, but it is submitted that the responsibility rests with the 
Secretary of the Navy, who has decided that the said regulations are within 
the scope of his authority and duty in the administration of the Naval Estab- 
lishment, and that the aforesaid sections of the Revised Statutes, as judicially 
construed and as applied by this department to the facts as they exist, are not 
violated either in letter or spirit by the administrative action which it has 
taken. In this connection, your attention is invited to the decision of the 
Supreme Court in the case of Boske v. Comingore (177 U. S. 459), in which it 
was held that, in determining whether a regulation promulgated by the head 
of a department is consistent with law, there must be applied the rule of 
decision which controls when an act of Congress is assailed as not being 
within the powers conferred upon it by the Constitution; that is to say, such 
a regulation should not be disregarded or annulled unless, in the judgment of 
the court, it is plainly and palpably inconsistent with law; and that those 
who insist that such a regulation is invalid must make its invalidity so mani- 
fest that the court has no choice except to hold that the Secretary has exceeded 
his authority and employed means that are not at all appropriate to the end 
specified in the act of Congress. Attention is also invited to the case of 
Roberts v. United States (44 Ct. Cls. 411), in which it was held that a regula- 
tion must be interpreted, if possible, to harmonize with the law; and to the 
case of Maddux v, United States (20 Ct. Cls. 193), holding that when Congress 
allows a regulation to be formulated and published and carried into effect year 
after year the legislative ratification must be implied, and that it does not 
comport with national honor to allow such a regulation of an executive depart- 
ment to exist and individuals to acquired rights upon the faith thereof, and 
then to withhold payment and question the legality of the regulation. See 
also Garlinger v. United States (30 Ct. Cls. 477) to the effect that where regula- 
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tions have been in force for a number of years and have received the tacit, if 
not express, approval of Congress the court does not feel at liberty to disregard 
them and hold that they are not authorized by law, even though it “may well 
be doubted” that they are authorized by law. It has further been held that 
a regulation need not be promulgated in any set form nor in writing, but may 
consist of established usages and practices which have become a kind of common 
law of the department. (Haas vy, Henkel, 216 U. S. 462; 167 Fed. Rep, 211.) 

Note 10, as amended, of the schedule of wages for the calendar 
year 1926, which you state is identical with note 10 appearing in 
the schedule of wages for the calendar year 1927, is quoted in the 
prior decision and is as follows: 

Quarters, heat, light, household equipment, subsistence, and laundry service.— 
Wherever in any naval station the publi¢ interest requires the availability of 
employees for fire and police protection and emergencies outside of regular 
working hours, employees assigned this duty separate and apart from their 
regular daily work may in the discretion of the commandant, be furnished 
quarters, heat, light, household equipment, subsistence, and laundry service, or 
any one or more of these, if available. The appraised reasonable value of such 
allowances shall be compensation in full for these dut’es. 

Wherever employees are furnished any of the above-mentioned items and 
services are not rendered in conformity with the foregoing, the appraised 
reasonable value of the items furnished shall be deducted from the compensation 
of such employees each pay period. 

The rule is well established that where there is a plain conflict 
between a regulation and a statute the regulation must give way to 
the statute. Therefore, to the extent that the wage schedule and 
note here under consideration purport to permit an employee to 
receive compensation for two positions or to receive compensation 
for extra services in addition to the compensation fixed by law or 
regulation for his regular position, in contravention of plain statu- 
tory provisions, said schedule and note are illegal and of no force 
or effect. 

Giving the language appearing in said note 10 its usual and ordi- 
nary meaning, and giving careful consideration to all the evidence 
that was before this office in the accounts of the disbursing officer, in 
the schedule of wages or otherwise, there were but two conclusions 
possible to be reached. Either that two separate and distinct posi- 
tions were held by each of the two employees, a daytime and a night- 
time position, or that the duties required after working hours of 
these two employees wete extra services for which additional com- 
pensation, in the nature of quarters in kind, were allowed. Consid- 
ering the value of the quarters furnished exactly the same as 
compensation, which is required under the provisions of the act of 
March 2, 1926, supra, and as extended for the fiscal year’ 1928, under 
the act of January 26, 1927, supra, in either case the allowances of 
quarters in kind would be prohibited, in the former case under the 
act of May 10, 1916, 39 Stat. 120, as amended by the act of August 
29, 1916, 39 Stat. 582, and the act of July 31, 1894, 28 Stat. 205, 
and in the latter case under sections 1764 and 1765, Revised Statutes. 
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Accordingly on the basis of the evidence then before the office, the 
prior decision was undoubtedly correct. 
However, in your present submission you state: 


The employees in question are not paid “for two separate and distinct posi- 
tions, their regular daytime position and extra nighttime position,” as under- 
stood by you, nor are they paid additional compensation for extra duties within 
the meaning of section 1765, Revised Statutes, nor do they receive more than 
one salary from the Government in excess of $2,000 per annum, in violation 
of the act approved May 10, 1916, as amended by act of August 29, 1916, cited 
in your decision. On the contrary, they hold one position, the duties of which 
include services to be rendered in the nighttime as well as in the daytime, for 
which combined duties they are paid the wages fixed by the schedule issued 
by this department in conformity with law, and they perform no extra duties 
for which it has been attempted to allow them additional compensation. 


The service regularly rendered by certain naval employees outside of usual 
working hours is the basis for allowing them quarters to which other employees 
of the same group are not entitled. As between two employees in the same 
group, the one receives greater compensation than the other and in return for 
this additional compensation he renders service additional to that rendered 
by the other; therefore, as compared with the other man in the same group, 
one may be said to receive additional compensation for extra services; but, 
considering himself alone, it can not be said consistently with the facts that he 
receives additional compensation for extra service. So far as he is concerned, 
there is no additional compensation and no extra service; he regularly receives 
the same compensation at all times and renders the same service at all times. 
I think the confusion has been largely caused by the failure to observe this 
distinction. 


Accepting your present statement as showing the true character of 
the positions in question, it is apparent that said Note 10 of the regu- 
lations as now appearing does not reflect the true facts nor the true 
intent of the administrative office. Assuming that the Navy Depart- 
ment is desirous of cooperating with this office in working out 
a proper procedure under the somewhat troublesome new statutory 
provision under consideration, I have respectfully to suggest that 
Note 10 be amended to read as follows: 

10. Quarters, heat, light, household equipment, subsistence, and laundry 
service.—Wherever in any naval station the public interest requires the avail- 
ability of particular employees for fire and police protection and emergencies 
outside of regular working hours, the regular duties of the position held by 
each of such employees shall be considered as including the special services to 
be rendered outside of regular working hours, and such employees may, in 
the discretion of a commandant, be furnished quarters, heat, light, household 
equipment, subsistence, and laundry service, or any one or more of these, 
if available, the value of which will be determined and included as a part 
of the total rate of compensation fixed for each of such positions. 

Then, if it is desired to state in the schedule of wages only the 
rate of wages paid in cash, an asterisk or other character might be 
placed opposite each of the positions where quarters or other allow- 
ances in kind are furnished as a part of the total rate of compensa- 
tion, referring to a footnote in which might appear a statement giv- 
ing the kind or character of the allowances furnished, together with 
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the determined value thereof and a reference to Note 10 or other 
applicable note of the schedule. 

In view of the different statement of facts now appearing, to the 
effect that Messrs. Farnum and Patterson each hold but one posi- 
tion, a part of the duties of which in each instance is to perform 
services outside of regular working hours in connection with the fire 
and police protection of the powder plant, and in view of the appar- 
ent misunderstanding of the department as to the scope and effect of 
the act of March 2, 1926, swpra, there will now be allowed in the 
accounts of the disbursing officer the value of the quarters furnished 
in kind in each instance for periods on and after July 1, 1926. To 
this extent the decision of November 20, 1926, is modified. 

With reference to your suggestion as to the application of the 
decision in the case of Smith v. Jackson, 246 U. S. 388, to the cases 
here presented, it need only be said here that that decision was 
rendered mainly in connection with administrative action under 
an entirely different statute and statement of facts and prior to the 
enactment of the provision herein considered. The analogy to the 
present situation does not appear. It may not be concluded that 
the specific holding made in that case is necessarily controlling in 
the construction of a general statute subsequently enacted. In this 
connection see 6 Comp. Gen. 470. 

Your attention is invited to the next to the last paragraph of the 
former decision, to which you do not allude in your present sub- 
mission. It appeared to this office at the time that the rate of $7,500 
per annum is the maximum salary rate paid for any civil position 
under the Naval Establishment, which, I believe, is in accordance 
with the general intent of the Congress as expressed in certain statu- 
tory provisions governing the payment of salaries of civil employees. 
If so, there would appear to be for adjustment the salary rate fixed 
for the position held by Patterson so as to limit the total salary rate, 
including both the cash paid and the determined value of the quarters 
furnished in kind to $7,500 per annum. In the absence of a satis- 
factory showing in this regard, the excess will be disallowed in the 
accounts of the disbursing officer with respect to payments hereafter 
made. 


(A-17581) 
LEAVES OF ABSENCE, MILITARY—COMPENSATION, DOUBLE 


A rural letter carrier in attendance at a military service school as an officer 
of the National Guard, under section 99 of the national defense act, as 
amended, is not prohibited by section 6 of the act of May 10, 1916, 39 
Stat. 120, as amended by the act of August 29, 1916, 39 Stat. 582, from 
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receiving pay for any authorized annual leave granted him from his 
duties as letter carrier. 

A rural letter carrier is not entitled to military leave under section 80 of the 
national defense act (act of June 3, 1916, 39 Stat. 203), while attending 
a military service school as an officer of the National Guard, under section 
99 of the act as amended. 


Decision by Comptroller General McCarl, March 17, 1927: 

The Hon. Clay Stone Briggs, M. C., has referred to this office the 
claim of Oscar G. Williams, for pay as the mail carrier of Rural 
Route No. 2, Conroe, Montgomery County, Tex., at $1,860 per annum, 
for the period April 15, 1924, to May 31, 1924, inclusive, while Mr. 
Williams was absent from his duty as mail carrier attending a six 
weeks’ course of instruction at the Army Engineer School, Fort 
Humphries, Va., under Special Orders, No. 23, adjutant general’s 
department, Texas National Guard, and section 99 of the national 
defense act of June 3, 1916, 39 Stat. 207, as amended by section 5 of 
the act of September 22, 1922, 42 Stat. 1035. 

Mr. Williams attended the Engineer School as a first lieutenant 
of Company F, One hundred and eleventh Engineers, Texas Na- 
tional Guard, and received the pay and allowances provided in the 
pay adjustment act of June 10, 1922, for a National Guard officer of 
that rank entitled to Federal pay. 

It does not appear that Mr. Williams either applied for or was 
granted annual leave for any portion of the period covered by his 
claim. Had he been granted any annual leave for such period, sec- 
tion 6 of the act of May 10, 1916, 39 Stat. 120, as amended by the 
act of August 29, 1916, 39 Stat. 582, would not operate to deprive 
him of the right to pay therefor as a rural letter carrier. 47 MS. 
Comp. Gen. 1083. 

Presumably, however, the claim for letter-carrier pay is presented 
under the provisions of section 80 of the national defense act, June 
8, 1916, 39 Stat. 203, which provides: 

All officers and employees of the United States and of the District of Colum- 
bia who shall be members of the National Guard shall be entitled to leave of 
absence from their respective duties, without loss of pay, time or efficiency 
rating, on all days during which they shali be engaged in field or coast-defense 
training ordered or authorized under the provisions of this act. 

Under this provision of law members of the National Guard who 
are also employees of the United States are entitled, as employees 
of the United States, to leave of absence for the purpose therein 
stated in addition to any annual leave that may legally be granted 
them. The leave of absence is, however, limited to the time engaged 
in coast defense or field training ordered or authorized under the 
national defense act and does not include absence for attendance at 
United States military service schools or absence for other purposes. 
26 Comp. Dec. 551; 4 Comp. Gen. 65; 47 MS. Comp. Gen. 1083; 60 
id. 902. 
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As Mr. Williams, while in attendance at the Engineer School, Fort 
Humphries, Va., was not engaged in coast defense or field training, 
he is not entitled to military leave of absence therefor “ without loss 
of pay,” etc., and his claim must be disallowed. 


(A-17583) 
TRANSPORTATION—HOUSEHOLD EFFECTS—NAVAL OFFICER 


Where the shipment of the household effects of an officer of the Navy on per- 
manent change of station is made by moving van, the United States is 
liable only for the amount which it would be required to expend for 
shipment by common carrier, including the cost of packing, crating, and 
hauling, and the disbursing officer making the payment is liable for the 
excess costs paid where he failed to collect from the officer the amount of 
such excess. 


Comptroller General McCarl to the Secretary of the Navy, March 17, 1927: 
There has been received your letter of March 1, 1927, as follows: 


It is noted from an examination of statement of differences M-—22207-N 
dated 14 October, 1926, that the General Accounting Office in the audit of the 
accounts of Commander F.. B. Colby (SC), U. S. N., for the navy yard, Phila- 
delphia, Pa., for the fractional second and third quarters, 1924, disallowed the 
sum of $56.76 in connection with payment for transportation of the household 
effects of the late Commander E. S. Stalnaker, U. S. N,, from Philadelphia, Pa., 
to Washington, D. C. The basis for this disallowance is stated to be that the 
weight of the household effects of Commander Stalnaker shipped by supply 
officer, navy yard, Philadelphia, was in excess of the amount to which this 
officer was entitled to have shipped at Government expense. 

Commander Stalnaker was entitled to have 8,400 pounds of household 
effects shipped at Government expense. It appears that one shipment of 
3,152 pounds was made and then the Miller North Broad Storage Company 
later transported a shipment estimated to weigh 8,000 pounds, making an 
excess of 2,752 pounds. 

The Bureau of Supplies and Accounts investigated this matter in Septem- 
ber, 1923, and found that the household effects of Commander Stalnaker were 
not actually weighed by the Miller North Broad Storage Company, but that the 
weight was estimated at 8,000 pounds as each of the trucks used in trans- 
portation was supposed to hold 4,000 pounds. It was also learned that willow 
ware comprised part of the load and while it took up space the weight was 
very light. The bid of the Miller North Broad Storage Company was the only 
one received and that bid was not based on the actual weight of effects to be 
shipped but upon the truck load at the rate of $170.00 each. It was con- 
sidered more economical to make this shipment in this manner as it would 
obviate the expense of packing or crating and hauling charges to and from 
the railroad station. . 

It will be noted from the information contained in letter of the Bureau of 
Supplies and Accounts dated 19 September, 1923, copy enclosed herewith, that 
instructions were issued that, in future instances, where household effects are 
to be moved by commercial trucking companies, a provision should be included 
in the proposal and in the notice of award that the contractor must furnish 
the supply officer with a statement showing the net weight of the effects 
transported for purposes of determining collection of excess from owners. 

It is recommended that this case be considered on its merits and that Com- 
mander Colby be allowed credit for the amount of this disallowance in the 
settlement of his accounts. 


It appears that on April 19, 1923, Commander Stalnaker was 
ordered detached from duty as supply officer of the U. S. S. New 
Mewico and from such other duty as may have been assigned him 
and directed to proceed to Washington, D. C., and report to the 
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aid for navy yards, Navy Department, for duty; that he was detached 
upon the settlement of his accounts June 5, 1923, and reported at 
Washington, D. C., June 9, 1923; that the regulation allowance of 
household effects of an officer of his rank that may be transported at 
public expense upon permanent change of station is 8,400 pounds 
(par. 1643, Manual of the Supply Corps, United States Navy, 1922) ; 
and that one shipment of household effects weighing 3,152 pounds 
was made from Long Beach, Calif., to Washington, D. C. 

On July 2, 1923, Commander Stalnaker on S. & A. Form 34-a 
requested shipment of his household goods in storage at Philadelphia 
to Washington, D. C., by moving van, showing therein that it was 
shipment No. 2 under his orders of April 19, 1923. The shipment 
was made in two moving vans at a cost of $170 each. Each moving 
van had a capacity of 4,000 pounds. The shipment was not weighed, 
but the contractor stated each of the vans was practically full. The 
supply officer calculated the amount due from Commander Stalnaker 
on the following basis: 


Dre CP OU a rh eh a ce esbetieemmbinne $340. 00 





Freight (8,000 pounds) at $0.535 cwt_..................-...-..--..-. 42. 80 
NG, UREN; SUE Ti eh cscs hitler ctennineinincitomininstvivesninenls 237. 00 
Sik a Anse ali itiegie eh bane aibinbeeisemeein se 279. 80 


Amount of excess received from Commander BE. 8. Stalnaker (SC), 
U. S. N. 


:» Phe amount of $60.20 was deposited by Commander Stalnaker. It 
is ‘apparent the supply officer failed to take into account the prior 
shipment of 3,152 pounds from Long Beach, Calif. In settlement, 
disallowance of $56.76 was on the basis of allowing Commander Stal- 
maken byes pounds at the rate paid for the moving vans, overlooking 
‘the limit! of cost’ to the Government to shipment by rail; disallowance 
was:made as for, 2,402 pounds excess shipment. On the basis used 
in the’ settlemiént ‘much "is made of the fact that the actual weight of 
the shipment from Philadelphia was not ascertained. The proper 
‘basis, for’ ‘séttlerent’! wis the'cost to the United States of shipping 
5,248 pounds ‘from “Philadelphia to Washington, D. C., by common 
‘cattivt,' Granting that the shipment did not weigh 8,000 pounds, 
granting that..ab, (weighed. "S248, poiatids,, A enehendar Stalnaker was 
‘entitled? toeredit' ‘as follows: magus gabfoot: 

6:21 pounds ab!$i536. per i poet ties So ation os L chisddtienss ctl bie $28. 08 
Packing)’ ¢rating! and habling! at !$2,96440 perocwt.)\(theorate resulting 


on thé’ Basis “f'-8/000 | poarids sed by the supply officet-at the navy 
od egdar Pwndbtpiiiadi Ji_to_iuuouis_adi_sol_iihom bevolis ou: 155. 47 


SN aici ancien eanonimee 
“Adknit Bapel teadtor't r moving. Wan Tigh go ted 218eq 


\ 1% to 199!fo valet que en yiub mort berdos 
Tactuitiensanca jotted? Cathe Bade TE a0 


JI JIog Cd .aotenides VI ot hos201q of botootib : 
Balatice ae thé United ee, oe ween ae ae = B "35 
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The settlement is modified and there is certified due the United 
States $96.25 instead of $56.76. 

You state that shipment was made by moving vans as it was con- 
sidered more economical. The facts conclusively show that adequate 
consideration was not given the matter. You ask, also, that the 
“case be considered on its merits and that Commander Colby be 
allowed credit for the amount of this disallowance in the settlement 
of his accounts.” I am unable to comprehend what is meant by this 
suggestion. Commander Stalnaker was entitled under the law to 
have transported by the United States his authorized change of sta- 
tion baggage allowance. The basis for ascertaining the allowable 
payment is by utilizing available common carriers, including cost of 
packing, crating, and hauling. If the officer on inadequate informa- 
tion selected a more expensive method of shipment, that was his 
misfortune. It was the duty of Commander Colby under the act 
of March 23, 1910, 36 Stat. 255, to collect the excess cost from Com- 
mander Stalnaker and the excess payment is properly for disallow- 
ance in his accounts, in connection with the payment to the contractor. 
Commander Colby was authorized to pay only the amount charge- 
able to the United States and it was his duty to collect from Com- 
mander Stalnaker the excess cost before paying the contractor’s bill. 

As herein modified the settlement must be and is sustained, 


(A-17522) 


WORLD WAR ADJUSTED COMPENSATION—CHANGE OF 
BENEFICIARY 


A form prescribed for change of beneficiary under an adjusted-service cer- 
tificate signed by a veteran but which did not leave his possession and 
therefore was not delivered or properly mailed to the Veterans’ Bureau 
during the lifetime of the veteran and approved by the director as required 
by the regulations of the bureau is without any force and effect to change 
the beneficiary. 

When a veteran makes a proper designation of a beneficiary under an adjusted- 
service certificate and later twice attempts to change the beneficiary but 
fails because the attempted changes were not in accordance with law and 
regulations, such action should be considered as canceling the first desig- 
nation, and payments under the certificate should be made to the estate of 
the veteran as though no beneficiary had been designated. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 18, 1927: 


Consideration has been given to your letter of February 19, 1927, 
as follows: 


In connection with your decisions of January 6, 1926 (A-12274), and of 
April 3, 1926 (A-13437), your opinion is requested as to the application of said 
decisions to the following facts, presented to this bureau in the case of John 
William Corudle (deceased) A-1,009,260. 

This veteran applied for the benefits of World War adjusted compensation 
on August 5, 1924, and named his wife as beneficiary. On February 4, 1926, 
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the veteran notified The Adjutant General that he wished to change the bene- 
ficiary of the certificate to Mr. and Mrs, Jonothan Madison Jones, because the 
veteran was then sick, unable to work, and had no place to stay, and because 
these relatives were taking care of him and would continue to do so. The 
exact relationship of Mr. and Mrs. Jones to the veteran was not indicated, 
The veteran’s letter of February 4, 1926, containing the request for the change 
to Mr. and Mrs. Jones was forwarded by The Adjutant General to the Veterans’ 
Bureau, where it was received on or about March 3, 1926. 

The Veterans’ Bureau promptly notified the veteran on or about March 4, 
1926, that more than one beneficiary could not be named on the certificate, 
and that if he wished the proceeds of the certificate to be divided among two 
or more persons he should designate his estate. ‘The veteran died on May 9, 
1926. On May 13, 1926, bureau Form 6212—a form for the change of bene- 
ficiary—signed by the veteran, was received by the bureau. On this form the 
veteran’s mother, Mrs. A. B. Corudle, was named beneficiary. 

The evidence in the file indicates that the change of beneficiary on Form 
6212 never left the custody of the veteran during his life and was not 
placed in the mails until after his death. It seems clear that this change of 
beneficiary to the mother must be disregarded, for the reason that the require- 
ments of Veterans’ Bureau Regulation #118 were not met. This regulation 
(section 13030), effective October 15, 1925, provides as follows: 

“A change of beneficiary to be valid must be made by notice signed by the 
veteran, or his duly authorized agent, and delivered or properly mailed to the 
U. S. Veterans’ Bureau during the lifetime of the veteran, and shall not 
take effect until approved by the director. After such approval the change 
shall be deemed to have been made as of the date the veteran signed said 
written notice and change, whether the veteran be living at the time of said 
approval or not: Provided, however, That any payment made to a beneficiary 
of record before notice of change of beneficiary has been received in the 
bureau and approved by the director shall not be made again to the changed 
beneficiary.” 

Having thus disposed of the change of designation on Bureau Form 6212 
in favor of the veteran’s mother, the next question for consideration is the 
change under date of February 4, 1926, received by the Veterans’ Bureau in 
March, 1926, in favor of Mr. and Mrs. Jonothan Madison Jones. In your 
opinion of January 6, 1926 (A-12274), you considered a case where a veteran 
had named his parents as beneficiaries on his application for the benefit of 
adjusted service compensation and where there had been no opportunity to 
advise him of the necessity of naming but one beneficiary. You held, in view 
of the circumstances set out, with particular reference to the lack of any 
opportunity on the part of the veteran to meet the requirements of the bureau, 
that the designation of the mother and father, both members of the same 
household, might be regarded as a designation of one person within the purview 
of the law. Under similar facts, as to the absence of an opportunity to comply 
with the bureau requirements, you later ruled, on April 3, 1926, to the same 
general effect in a case where a mother and sister had been designated, both 
being members of the same household. 

In the present case, upon which your opinion is requested, the veteran did 
receive notice that more than one beneficiary could not be named and he did 
in fact attempt to take subsequent action, certainly to the extent of executing 
a bureau form, naming his mother, though said form was retained in his 
custody during his lifetime. At least the present case may be distinguished 
from the two cases previously considered by you, to the extent of saying that 
the veteran here tried to act on the advice given him relative to the change 
of beneficiary and therefore it may be argued that he intended to abandon the 
designation in favor of Mr. and Mrs. Jonothan Madigon Jones. 

Your opinion is respectfully requested, first whether your previous decisions, 
herein cited, would govern in the disposition of this case, so as to recognize 
the designation of Mr, and Mrs. Jonothan Madison Jones, or whether the 
present facts may be distinguished in principle from those previously considered 
by you, so as to hold that your two decisions herein cited would not govern in 
the present case, in which event the designation of Mr, and Mrs. Jonothan 
Madison Jones would necessarily fail. 


Section 501 of the World War adjusted compensation act, dated 
May 19, 1924, 483 Stat. 125, provides in part as follows: 
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* * * The veteran shall name the beneficiary of the certificate and may 
from time to time, with the approval of the Director, change such beneficiary. 
The amount of the face value of the certificate * * * shall be payable 
* * * to the beneficiary named; except that if such beneficiary dies before 
the veteran and no new beneficiary is named, * * * the amount of the face 
value of the certificate shall be paid to the estate of the veteran. 

Any change in beneficiary to be effective must be “ with the ap- 
proval of the director”; that is, in accordance with the rules and 
regulations prescribed by the director, which provide that an appli- 
cation for change must be “delivered or properly mailed to the 
United States Veterans’ Bureau during the lifetime of the veteran, 
and shall not take effect until approved by the director.” A regu- 
larly prescribed form of change of beneficiary signed by a veteran, 
but which never left his possession during his lifetime, is not a 
change of beneficiary within the meaning of the statute and regula- 
tions issued pursuant thereto. Accordingly the mother of the vet- 
eran in the case presented may not be considered as the designated 
beneficiary. 

The designation of Mr. and Mrs. Jonothan Madison Jones was for a 
definite purpose, viz, to reimburse them for taking care of him while 
he was sick, apparently his last sickness. However, the designation 
was not in accordance with the statute and regulations for the reason 
that the veteran named two beneficiaries instead of one. Had the 
veteran died before having an opportunity to comply with require- 
ments of the Veterans’ Bureau regulations with respect to limiting 
the beneficiary to one person, the principle of the two prior decisions 
you cite, authorizing joint payment to two beneficiaries bearing a 
common relationship to the veteran, might have been applied. But 
by subsequently attempting to designate his mother he finally ex- 
pressed the clear intention that Mr. and Mrs. Jones should not be 
the beneficiaries. While this action was ineffective to constitute a 
lawful change of beneficiary to the mother, it was effective to finally 
render inoperative the attempted designation of Mr. and Mrs. Jones. 
It is also clear that the two attempted designations of Mr. and Mrs. 
Jones and of the mother show that the veteran did not intend that 
his wife should be his beneficiary. The action of the veteran in thus 
twice attempting to change the beneficiary may be considered as 
having canceled the designation of the wife. 

It must be concluded, therefore, that there is no properly desig- 
nated beneficiary and that payment under the certificate should 
be made to the estate of the veteran under the terms of the statute 
as though no beneficiary had been designated. See 5 Comp. 
Gen. 651. 

If Mr. and Mrs. Jones have a valid unsettled claim for reim- 
bursement for care of the veteran during his last sickness, it would 
appear that same could be asserted against the estate as a preferred 
claim. 
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(A-17697) 
TRAVELING EXPENSES—TRANSFERS BETWEEN FIELD STATIONS 


Employees appointed for field service generally, that is, for duties to be per- 
formed outside of the District of Columbia without being assigned to any 
particular station, may be transferred between two field stations at Gov- 
ernment expense, where the transfer is effected solely in the interests of 
the United States and the appropriation to be charged therewith is avail- 
able for the work at both stations. 


Comptroller General McCarl to the Secretary of Labor, March 19, 1927: 
There has been received your letter of March 10, 1927, as follows: 


Permit me to refer to the letter from this department, dated November 22, 
1926, and your response, dated December 11, 1926, regarding transfer of em- 
ployees of the Naturalization Service from one official station to another at 
Government expense. 

In accordance with the suggestion contained in the last paragraph of your 
reply the department desires to submit for your consideration and decision 
the case of Senior Naturalization Examiner Paul B. Phillips now stationed at 
Seattle, Washington. Examiner Phillips is now serving under an appointment, 
dated January 21, 1926, which reads as follows: 


Mr. Pau. B. PHILLIPs, 
Through Commissioner of Naturalization. 


Sirk: You have been appointed, subject to taking the oath of office, and to 
actual entrance upon duty (unless on authorized leave) on the date indicated, 
senior naturalization examiner in the Naturalization Service at a salary of 
twenty-five hundred dollars per annum, effective February 1, 1926. 

This is purely a personal certificate of appointment and not to be regarded 
per se as an official credential or authority for operation. Employees must 
exhibit credentials upon request. 

By promotion from $2,400 per annum. 

By direction of the Secretary: 

Respectfully, 
(Signed) 8. J. GoMPERs, 
Chief Clerk. 


As pointed out to you in department’s letter, dated November 22d, the adminis- 
trative districts of the Naturalization Service prescribed by departmental regu- 
lations are merely artificial boundary lines, and it frequently happens that the 
interests of good administration require the transfer of a thoroughly experi- 
enced and competent examiner from one district to another. 

In the case now presented to you it is necessary to assign such an examiner 
to the Cleveland district of the Naturalization Service. In a report received 
from the District Director of that district, dated the 26th ultimo, a large 
increase in the naturalization work for that district is shown. He reports 
that his men are working from éight to ten hours a day and in addition have 
performed special night assignments. In view of these conditions, the need 
for an experienced examiner is immediate and urgent. It has been determined 
that the Seattle district can best spare such an examiner, and accordingly the 
department desires to transfer Senior Naturalization Examiner Phillips from 
Seattle to Cleveland. No new appointment will be issued in this case, as the 
position will be transferred with the man. Attached hereto is a copy of a 
travel order which it is proposed to issue in this case. 

Examiner Phillips has not sought this transfer and in fact it means a con- 
siderable financial loss to him, as it will be necessary for him to pay the cost 
of transporting his family and household goods from Seattle to Cleveland. 
Under the circumstances it is needless to point out the injustice which would 
be done Examiner Phillips were he in addition required to pay his own 
traveling expenses. 

The department will appreciate your early decision in the matter. 


It has been the established rule for many years that when em- 
ployees are appointed for duty at a particular place or within a 
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particular district as distinguished from appointment for field service 
generally, their headquarters or duty station is that place or that 
district, and when it becomes necessary to move or transfer them to 
another place or another district for other than temporary duty, 
the transfer constitutes in fact a discharge and an appointment to a 
new position irrespective of what procedure is adopted by the ad- 
ministrative office to effect such a transfer. Employees so appointed 
and transferred must place themselves at their new duty station at 
their own expense. 11 Comp. Dec. 442; 20 id. 23; 4 Comp. Gen. 641; 
5 id. 467 and 941. 

This rule is not applicable, however, to employees who are 
appointed for general field service and not for duty to be performed 
at a particular place and whose duties are such that they are required 
to travel from place to place in the field for their performance. In 
order to formulate a rule upon which the administrative office may 
rely in authorizing such transfers, this office will not, for the present, 
object to transfers from station to station in the field when proper 
showing of facts is made on the following four points: 

First. That the service is field duty and that the employee is 
appointed for general field duty and not for service at a particular 
place or within a limited district. 

Second. That the appropriation to be charged with the expense 
incurred in the travel between the two stations is equally available 
for work to be performed at either station. 

Third. That the duty required of the employee at both the old 
and the new stations is of the same general character and that it is 
such as to require the employee to move from place to place in the 
field for its performance. 

Fourth. That the head of the department or establishment or the 
officer authorized to issue the necessary travel orders certifies on 
the facts that the transfer originated from a Government need and 
is not for the personal convenience or desires of the employee. 

For the present all cases should be submitted to this office in 
advance of the authorization for the transfer. 

The appropriation sought to be charged with the expenses of 
the transfer in the present case is that for “ Miscellaneous expenses, 
Bureau of Naturalization, 1927,” found in the act of April 29, 1926, 
44 Stat. 371, which is equally available for all field work of the 
Bureau of Naturalization, irrespective of the particular station at 
which performed. Mr. Phillips appears from your submission to 
have been appointed for general field service without permanent 
assignment to any particular station. The transfer is shown to be 
necessary from the Government need and not for the employee’s 

66344°—27——40 
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personal convenience or desires, and the duties of a naturalization 
examiner are understood to be such as require the travel of the 
employee from place to place in the field for their performance. 
Under the circumstances the proposed transfer would appear to 
involve official travel which may be performed at the expense of the 
Government, the expenses of travel and subsistence being subject 
to the laws and regulations as found in the Standardized Govern- 
ment Travel Regulations, effective October 1, 1926. 


(A-16557) 
PAY, RETIRED—NAVAL OFFICER 


A lHeutenant, Construction Corps, United States Navy, retired for age Decem- 
ber 28, 1924, is not entitled to the retired pay of a commodore under sec- 
tion 1481, Revised Statutes. 


Comptroller General McCarl to the Secretary of the Navy, March 22, 1927: 
There has been received your letter of December 4, 1926, as follows: 


Lieutenant B. L. Lankford (SC), U. S. N., has requested my instructions as 
to whether Commodore E. W. Craig (CC) should hereafter be paid the retired 
pay of a commodore or that of a lieutenant. This question is presented because 
of a decision rendered by you September 24, 1926 [6 Comp. Gen. 203], holding 
that Edward F. Delaney (SC) was not legally retired with the rank of com- 
modore and was entitled only to the retired pay of a lieutenant. 

It is stated by Lieutenant Lankford (SC) that “until instructions are re 
ceived Commodore Craig will be paid the retired pay as of a lieutenant after 
30 years’ service.” 

While in form the question presented is one of pay, in substance it involves 
the legality of Craig’s retirement with the rank of commodore. If his rank is 
that of commodore there is no question as to the amount of pay be should 
receive. (See 31 Op. Atty. Gen. 320, July 19, 1918.) 

While serving on the active list of the Construction Corps, with the rank of 
lieutenant, Craig was retired for age on December 28, 1924, with the rank of 
commodore, pursuant to section 1481, Revised Statutes, which, as originally 
enacted, read as follows: 

“ Officers of the Medical, Pay, and Engineer Corps, chaplains, professors of 
mathematics, and constructors, who shall have served faithfully for forty- 
five years, shall, when retired, have the relative rank of commodore; and 
officers of these several corps who have been or shall be retired at the age of 
sixty-two years, before having served for forty-five years, but who shall have 
served faithfully until retired, shall, on the completion of forty years from 
their entry into the service, have the relative rank of commodore.” 

This section was amended by the abolition of the Engineer Corps, the change 
in designation of the Pay Corps to the Supply Corps, the change of the words 
“relative rank of” to read “rank of,” and the change of the retirement age 
from 62 to 64 years. None of these amendments affects this case. It was 
further provided by an act approved August 5, 1882 (22 Stat. 286), that there- 
after there shou'd be no promotion nor increase of pay in the retired list of 
the Navy, but that the rank and pay of oflicers on the retired list should be 
the same that they were when such officers were retired. This had the effect 
of repealing section 1481 in so far as that section authorized advancement in 
rank of officers who completed forty years in the service after they had been 
placed on the retired list (32 Op. Atty. Gen. 406, January 28, 1921). As Craig 
had more than forty years’ service prior to his retirement, his right to the 
rank of commodore under section 1481 was not affected by anything contained 
in the act of August 5, 1882, 
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In your decision above cited you expressed the view that section 1481, 
Revised Statutes, applied only to officers who had attained the rank of cap- 
tain on the active list at the time of their retirement. This is not supported 
by the language of section 1481, and is contrary to the construction which 
was placed thereon by the Attorney General in the case of Nathaniel M. Terry, 
professor of mathematics, who held the rank of lieutenant on the active list 
at the time of his retirement with the rank of commodore (32 Op. Atty. Gen. 
129, Feb. 20, 1920). Furthermore, section 1481 was expressly amended by the 
act of March 4, 1925, section 5 (48 Stat. 1271), which provided that “ here- 
after no person shall be retired with the rank of commodore, under the pro- 
visions of section 1481 of the Revised Statutes, unless he has attained at the 
time of retirement the rank of captain in the Navy.” As Craig was retired 
prior to this amendment of March 4, 1925, and as the amendment in terms 
applied only to officers thereafter retired, it is obvious the said amendment 
has no effect whatever upon his case, except in so far as it plainly evidences 
that Congress was aware of the fact that, prior thereto, officers were retired 
with the rank of commodore when they had not attained the rank of captain 
on the active list, and that it did not intend to make any change in the law 
as to past eases. (See H. Rept. No. 1558 on S. 4137, 67th Cong. 4th Sess., pp. 
5-8; H. Rept. No. 31, on H. R. 2688, 68th Cong. Ist Sess., pp. 6-9; S. Rept. 
No. 1072 on H. R. 2688, 68th Cong. 2d Sess., pp. 11, 12; See also, Hearings 
Before Committee on Naval Affairs, House of Representatives, 1922-1923, pp. 
1514 and 1701-1705, quoting letters from Secy. Navy, Dee. 11, 1920, July 22, 
1921, and Jan. 8, 1923; See also, Hearings Before Senate Committee on Naval 
Affairs, 68th Cong., 1st Sess., p. 128.) 

By section 20 of the so-called equalization act approved June 10, 1926 (Pub. 
No. 366) it was provided that “ hereafter section 1481, Revised Statutes of the 
United States, as amended, shall apply only to officers of the Corps of Pro- 
fessors of Mathematics.” Here, again, the amendment made by Congress is in 
terms applicable only to cases thereafter arising. 

In your aforesaid decision of September 24, 1926, you further expressed the 
view that the act of August 29, 1916 (39 Stat. 579), which provided that there- 
after “the age for retirement of all officers of the Navy shall be sixty-four 
years instead of sixty-two years as now provided for by law,” did not author- 
ize the retirement of certain officers at the age of sixty-four years, because 
of section 1445, Revised Statutes, which provided that officers of the grades 
therein named should not be placed upon the retired list “except on account 
of physical or mental disability.” If correct, your opinion upon this point 
as expressed in the Delaney case would nevertheless have no application to 
Craig’s retirement as the latter was an officer of the Construction Corps at 
the date of his retirement, and construction officers are not named in section 
1445, Revised Statutes. 

The question whether Craig would be entitled to the rank of commodore 
when retired at the age of sixty-four years was considered and answered 
in the affirmative by the Judge Advocate General of the Navy in a memo- 
randum dated May 21, 1924 (file 27231-141:8 AD/3), copy of which is enclosed 
herewith. 

From the foregoing it will be seen that the retirement of E. W. Craig with 
the rank of commodore was in accordance with section 1481, Revised Statutes, 
as construed both by this department and the Attorney Gencral, and that 
Congress accepted and approved of such administrative construction of the 
said section when it twice amended same with the limitation that such amend- 
ments should apply only to cases thereafter arising. 

It is accordingly my opinion that Ellis W. Craig, Construction Corps, was 
legally retired with the rank of commodore; that he now holds that rank 
in accordance with law; and that he should, therefore, continue to be paid as a 
commodore on the retired list of the Construction Corps. An expression of 
your concurrence in this conclusion wou!d be appreciated. 


I apprehend that your submission of the matter is to secure a 
decision that will govern in the settlement of the accounts contain- 
ing payments of retired pay to E. W. Craig, formerly a lieutenant, 
Construction Corps, on the active list of the Navy. The suggestion 
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that the only question for decision is the rank of Craig on the retired 
list, that his right to pay follows as a matter of course, and that the 
question therefore does not involve a question of pay, is stated to 
be based on an opinion of the Attorney General, 31 Op. Atty. 
Gen. 320. 

The jurisdiction of this office in the settlement of accounts is to 
determine any question involved therein; that jurisdiction is spe- 
cifically recognized in section 8 of the act of July 31, 1894, 28 Stat. 
208, and sections 301 and 304 of the act of June 10, 1921, 42 Stat. 23. 
The suggestion that certain or some questions are independent of 
the question of the payment proposed or which will result can not 
be looked upon favorably, as it would lead to determination by 
others of questions involved in the settlement of accounts inde- 
pendently of this office, to which such determinations are committed 
by the most precise and clearest provisions of statute law, and be 
a turning back to the conflict and confusion accepted as ended now 
for many years by the acts of March 30, 1868, 15 Stat. 54, and July 
31, 1894, 28 Stat. 205. The nullification of the laws made for an 
independent audit may not be obtained indirectly by interpreting or 
construing away the provisions of law made for such an audit. 
Where a question of the pay of an officer is involved, any other ques- 
tions necessary to be determined in ascertaining his legal right to 
the pay and the rate of pay is within the exclusive jurisdiction of 
this office, with the right on the part of the claimant if dissatisfied to 
present the matter in such form as may be open to him—the Congress 
or the courts (see 4 Comp. Gen. 961, where the matter is considered 
at length). 

The question presented by the present submission is the rate of 
retired pay to which Craig is entitled. It appears from the naval 
register that Ellis Washington Craig, after 39 years 2 months and 
6 days’ service as an enlisted man, warrant officer, and chief warrant 
officer, while holding the latter office, ranking with but after ensign 
(and including service under a temporary commission during the 
World War), was, on January 6, 1921, commissioned a lieutenant, 
regular, in the Construction Corps of the United States Navy under 
sections 4 and 5 of the act of June 4, 1920, 41 Stat. 835, and was 
retired for age December 28, 1924, after more than 40 years’ service 
in the Navy. It is stated that he was retired with the rank of com- 
modore pursuant to the provisions of section 1481 of the Revised 
Statutes. 

The department’s construction of the section as it existed at the 
time of Craig’s retirement is that an officer of one of the staff corps 
mentioned, who during most of his 40 or more years’ service ranked 
with but after ensign, and who was appointed a lieutenant, Con- 
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struction Corps, under the act of 1920, is entitled on retirement at 
the age of 64, after three years’ service as a lieutenant, and with 
no service above that rank, to be retired as a commodore; that is, 
a junior (in rank) officer, who during the most of his service in 
the Navy served in a grade ranking below that of the lowest rank 
of commissioned officers shall, on his retirement, be retired in a 
rank equal to that of the commander of a squadron or a fleet, and 
this notwithstanding the retired list of the Navy contains the names 
of many officers both of the line and staff who, after an equal length 
of service in the various commissioned grades to and including that of 
captain, were retired in the grade of captain or not above that of 
commodore. 

With respect to such a situation it was said in Delaney’s case, 6 
Comp. Gen. 203, 206: 


When section 1481 of the Revised Statutes was enacted the highest relative 
rank in any staff corps was that of captain (attained in due course of pro- 
motion), so that no staff officer could attain the rank of commodore while on 
the active list. It was intended to give staff officers of long and faithful serv- 
ice in commissioned grades of the several staff corps designated and who had 
reached the highest grade in their corps a rank on the retired list above that 
which they could attain on the active list, the assignment of such rank being 
merely an honorary distinction entitling the recipient to no additional pay. 
It was not intended to require the assignment of the rank of commodore to 
a staff officer who had not attained to the rank of captain on the active list 
and, prior to the act of May 13, 1908, 35 Stat. 128, the officer was entitled to 
no additional pay on the retired list by reason of the honorary rank so assigned 
him. 


That case was disposed of on other grounds, and the present sub- 
mission questions the soundness of the view as to the intent of sec- 
tion 1481 stated in that decision. 

Section 1481, Revised Statutes, was originally a part of section 
11 of the naval appropriation act of March 3, 1871, 16 Stat. 537; 
sections 9, 10, 11, and 12 of that act provided: 


Sec. 9. That of the naval constructors two shall have the relative rank of 
captain, three of commander, and all others that of lieutenant commander or 
lieutenant; and assistant naval constructors shall have the relative rank of 
lieutenant or master; four chaplains shall have the relative rank of captain, 
seven that of commander, and not more than seven that of lieutenant com- 
mander or lieutenant; and that the President of the United States is hereby 
authorized, in his discretion, to determine and fix the relative rank of civil 
engineers: Provided, That the pay of said officers shall not be increased. 

Sec. 10. That the foregoing grades, hereby established for the staff corps 
of the navy, shall be filled by appointment from the highest numbers in each 
corps, according to seniority, and that new commissions shall be issued to the 
* officers so appointed, in which commissions the titles and grades herein estab- 
lished shall be inserted; and no existing commission shall be vacated in the 
said several staff corps, except by the issue of new commissions required by the 
provisions of this act, and no officer shall be reduced in rank or lose seniority 
in his own corps by any change which may be required under the provisions 
of this act; and the officers of the staff corps of the navy shall take precedence 
in their several corps, and in their grades, and with officers of the line with 
whom they hold relative rank, according to length of service in the navy: 
* * * And provided further, That chiefs of bureau may be appointed from 
officers having the relative rank of captain in the staff corps of the navy on the 
active list: And provided further, That no staff officer shall, in virtue of his 
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relative rank or precedence, have any additional right to quarters: And prv- 
vided further, That any staff officer of the navy who has performed the duty of 
chief of a bureau of the Navy Department for a full term shall thereafter be 
exelpt from sea duty, except in time of war. 

Sec. 11. That officers of the medical, pay, and engineer corps, chaplains, and 
professors of mathematics, and also constructors, who shall have served faith- 
fully for forty-five years, shall, when retired, have the relative rank of com- 
modore; and officers of these several corps who have been or shall be retired 
at the age of sixty-two years, befvre having served for forty-five years, but 
who shall have served faithfully until retired, on the completion of forty years 
from their entry into the service, shall also from that time have the relative 
rank of commodore; and staff officers who have been or shall be retired for 
causes incident to the service before arriving. at sixty-two yeurs of age shall 
have the same rank on the retired list as pertained to their position on the 
active list: Provided, however, That nothing contained in this section shall be 
construed to increase the pay now provided for said several staff officers. 

Sec. 12. That the chiefs of the bureau of medicine and surgery, provisions 
and clothing, steam engineering, and construction and repair, shall have the 
relative rank of commodore while holding said position, (or if heretofore or 
hereafter retired therefrom by reason of age or length of service,) and shall 
have, respectively, the title of surgeon-general, piymaster-general, engineer-in- 
chief, and chief-constructor: Provided, That when the office of chief of bureau 
is filled by a line officer below the rank of commodore, said officer shall have 
the relative rank of commodore during the time he holds said office: And 
provided further, That the pay of chiefs of bureau in the Navy Department 
shall be the highest pay of the grade to which they belong, but not below that 
of commodore; and officers of the staff now on the retired list shall have the 
rank thereon to which they would have been entitled had they remained in the 
active list, unless they shall be entitled to higher rank. * * * 


It will be seen that the portion of section 11 which became section 
1481, Revised Statutes, was reenacted practically without change 


and on its reenactment in the Revised Statutes it included within 
its terms only such cases as were included within the original pro- 
visions; United States v. Le Bris, 121 U. S. 278, where the court said 
with respect to the provision of the Revised Statutes, that: 

* * * The reenacted sections are to be given the same meaning they had 
in the original statute unless a contrary intention is plainly manifested. 

The cited section 11 of the act of 1871 was originally section 7 of 
House bill 1832, “To regulate rank in the United States Navy, 
and for other purposes,” passed by the House of Representatives 
January 23, 1871. See the Congressional Globe, volume 95 (3d sess., 
4ist Cong., Pt. 1), pages 678 and 682. The section here considered 
was passed as section 11 of the appropriation act in the language 
reported by the House Naval Affairs Committee in House bill 1832. 
That bill, after passing the House, was added as an amendment to 
the naval appropriation bill in the Senate on motion of Mr. Cragin, 
Congressional Globe, third session, Forty-first Congress, page 1844. 

The purpose of the bill seems to have been to settle a controversy 
between line and staff officers of the Navy respecting rank and 
precedence. (Statement of Mr. Cragin, p. 1844.) The debates on the 
bill are not generally for consideration in ascertaining the intent of the 
legislation, but in the event of doubt they may be examined to ascer- 
tain the object and purpose of the proposed legislation, United 
States v. Thind, 261 U. S. 204, 214; Standard Oil Co. v. United 
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States, 221 U. S. 1, 50; and the report of the committee or the report 
or explanatory statements of the member having the matter in charge 
on the floor as to the intent of the bill or its various provisions “ may 
be regarded as an exposition of the legislative intent in a case where 
otherwise the meaning of a statute is obscure.” Duplex Co. v. Deer- 
ing, 254 U. S. 443, 474 et seq., and cases cited. 

It appears that Mr. Stevens (Hon. Aaron F.), of New Hampshire, 
made the report from the Committee on Naval Affairs of the House 
on House bill 1832 and was in charge of the bill on its consideration 
and passage by the House (see p. 678, Congressional Globe), and the 
following excerpts from his statement as to the purpose, object, and 
intent of the proposed legislation are found on page 44, et seq., of the 
appendix to the Congressional Globe, Forty-first Congress, third 
session : 


I am quite sure that the gentlemen of this House whose attention I shall 
have the honor to secure will not confess themselves strangers to the question 
raised by the provisions of this bill. Nor will they, I think, treat it as a 
trivial or unimportant question, connected as it is with one of the principal 
branches of the public service. I do not seek to disguise the fact that within 
the past two years the regulation of rank in the Navy has become a question 
of more public importance than has ever been conceded to it in former times 
outside of those immediately interested in its settlement. It is but truth to say 
that no question of military organization and detail has ever, except in time of 
war, excited so much interest as that to which I now desire to call the atten- 
tion of the House and which this bill seeks to regulate and fix upon a just and 
permanent basis. 


~ . 7 * . . « 
Let me say, in the first place, that this is a military question. 
= + . = + * + 


The Navy is a military organization, with an official body, consisting of line 
and staff. The latter ask Congress to give them the recognition of fixed, 
definite, and positive rank without enhanced command, thus placing them on 
the same relative footing with the staff of the Army. That is their prayer. 

7 . © « * * 7 


In the Navy the staff departments are represented by surgeons, paymasters, 
and engineers; and it is proposed by the bill to add chaplains, constructors, 
and professors of mathematics. In general terms the line consists of the 
officers who have command, from Admiral to midshipman. The intensity of 
the pending controversy is largely due to the attempt, on the part of the line, 
to abolish the distinction of line and staff in the Navy; to obliterate the latter 
as a distinctive part of its organization, and to arrogate to the line by legal 
enactment the entire prestige, representation,. and power of its official 
classes. * * ® 

* . * * * * ra 


It is important to notice here the standing of the line of the Navy at the time 
these orders were legalized and the subsequent advancement in lineat rank 
during the war. In 1854 there were but three grades in the line of the Navy, 
namely, captain, commander, and lieutenant, the title of commodore being one 
of courtesy only, the rank being unrecognized by law. But, by the act of July 
16, 1862, Congress created for the line of the Navy the additional grades of 
rear admiral, commodore, l:eutenant commander, and ensign, thus increasing 
the higher and lower grade of the line by two. Nothing, however, was done 
for the staff of the Navy, but they were quieted with the assurance that their 
turn would come in good time. 

At this time (1862) as has been seen, the staff enjoyed but three ranks, 
namely, commander, lieutenant, and master, while at the same time the line 
contended, as they do now, that the language of the orders of 1846 and 1847, 
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before cited, conferred no real and substantial rank, but only an ambiguous, 
uncertain status, treated the clam of the staff to rank with derision, and, to 
use the language of the line itself, “looked upon their assumption of de facto 
rank as an insult to the naval profession, and no one attaches the slightest 
value to it,” thus nullifying, as was too often their custom, the laws of 
Congress. 

* ” 7 * - - 


In 1864 a board consisting of line officers, Messrs. Taylor, Case, Rogers, and 
others, captains and commanders, undertook to settle the vexed question by 
regulation. * * * 

e 7 . * +“ . . 


This line board of 1864, in their report and communication, stated and 
enforced their conclusions, exhibiting the justice of the principle embraced in 
the pending bill. I quote their language: 

“In the arrangement of the assimilated rank it was supposed that a master, 
first assistant engineer, assistant surgeon, assistant paymaster, etc., had fin- 
ished their preliminary studies and become prepared for work; and those of 
the same date were advanced together in that order to the rank of commodore; 
* * * that is, when the master was promoted to a lieutenant, the others 
had the same assimilated rank, and so on.” 

* om * > 7. * + 


“Thus we have four young men starting upon their career at the same time, 
with equal rank assigned to each. It is not apparent that any particular favor 
should be shown to either in his advancement. On the contrary, if they run 
side by side until they reach the highest grade provided for regular promo- 
tions, it is conceived that a greater degree of harmony will be obtained than 
has existed since the first order for the assimilation of rank was issued.” 

* * * » + ~ ” 


Let us look now at the details of the bill. As I have said, it has been pre 
pared with much care and after a most extended examination, and with a view 
to the best interests of the whole service and justice to all its constituent parts. 
The subject is so largely involved in professional and legal technicalities that 
nothing less than the most assiduous and careful consideration of your com- 
mittee could bring them to a satisfactory conclusion. And I find it now almost 
impossible to explain in these general remarks all its minute details or its 
intricate relations to the service. And you will permit me to say very frankly 
that it is one of those measures which in its details must, in a very great 
degree, commend itself to the House only through the labor and recommenda- 
tion of the committee. But having endeavored to state generally the principles 
of military organization on which it rests, I may allude now more particularly 
to the scope and provisions of the bill itself. It looks to the organization of 
the Navy as the basis of its revision of the grades. In its relation to that 
organization it restores the grades of captain and lieutenant commander, 
which was the characteristic of the department order March 13, 1863; and 
while it gives to the heads of bureaus the rank of commodore as in that order, 
it provides that retired officers of the staff who have served faithfully forty- 
five years shall have the rank of commodore (those are the fleet officers of the 
war); and that officers retired at sixty-two years under the existing laws 
who have served forty years faithfully shall also have the same rank. 


2 * . 7 * 7. - 
The advantages secured by the bill are— 
. * * . + . & 


4. It gives to the surgeons, paymasters, and engineers of the Navy, without 
interference with the command of the vessel, that position, consideration, com- 
fort, and social recognition, without which high professional culture and talent 
can not be secured in any military organization. 

* . o - o e 


6. It brings harmony to this branch of the public service by eliminating from 
it a radical and vicious defect; one by which brains, culture, and professional 
experience are subordinated to the artificial distinctions of rank, without regard 
to age, length of service, or responsibility. 
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8. It is carrying out the policy of former Congresses in promoting and ad- 
vancing staff officers pari passu with those of the line within the limits of 
military usage. 

The declared purpose of the bill was to secure to staff officers, 
rank comparable to that of officers of the line and which would be 
attained in due course of promotion while on the active list to and 
including the rank of captain. It was provided that on retirement 
such officers after 45 years’ faithful service, or when retired for age 
after 40 years of faithful service, should have the rank of commo- 
dore, the rank accorded by the bill to chiefs of bureaus, the rank, 
in the language of Mr. Stevens, of “ fleet officers of the war”; that 
is, flag rank, a rank equivalent to that of the commander in chief 
of the fleet at the Battle of Manila Bay in 1898. 35 Ct. Cls. 172, 
186; 178 U.S. 510. 

The retirement in the grade of commodore of a lieutenant was 
not within the purpose or intent of the act. It was not the design 
of the statute to inflict upon line officers a greater discrimination than 
had theretofore been in existence against staff officers. The act was 
designed to secure to staff officers the honorary rank of commodore; 
the rank of commodore was open to and possible of attainment by 
line officers and impossible of attainment on the active list by officers 
of the Staff Corps except as chief of a bureau. On original appoint- 
ment under the limitations as to age at appointment in any of the 
Staff Corps, at the end of 40 years’ service it was possible for an 
officer to attain to the rank of captain, and on his retirement after 
45 years’ faithful service, or for age after 40 years’ faithful service, 
he was to be thereafter accorded the honorary rank of commodore. 
It was not designed to establish the military monstrosity of requir- 
ing the promotion to the flag rank of commodore of one who had 
served practically all of his career in the Navy in a grade ranking 
with but after ensign, who during his entire naval career had never 
attained command rank. “All laws are to be given a sensible con- 
struction; and a literal application of a statute, which would lead 
to absurd consequences, should be avoided whenever a reasonable 
application can be given to it, consistent with the legislative pur- 
pose.” United States v. Katz, 46 Sup. Ct. 513, 514, citing Hawaii v. 
Mankichi, 190 U. S. 197, 212, “and cases there cited.” 

The construction of section 1481, Revised Statutes, in 6 Comp. 
Gen. 203, was the construction placed upon the statute for many 
years. For example, in the naval appropriation act of August 29, 
1916, 39 Stat. 611, for the fiscal year 1917, there was a provision: 

That officers of the Marine Corps with the rank of colonel who shall have 
served faithfully for forty-five years on the active list shall, when retired, 


have the rank of brigadier general; and such officers who shall hereafter be 
retired at the age of sixty-four years before having served for forty-five years. 
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but who shall have served faithfully on the active list until retired, shall, on 
the completion of forty years from their entry in the naval service, have the 
rank of brigadier general. 


The committee’s report on the naval appropriation bill for the 
fiscal year 1917, House Report No. 7438, Sixty-fourth Congress, first 
session, page 35, in explanation of this provision stated : 


The committee recommends that the privilege of retirement after 40 and 45 
years of faithful service in the Marine Corps be granted under the same con- 
ditions as is granted to the senior officers of the Navy. 


It thus appears that the Naval Affairs Committee of the House 
in 1916 understood the provision of section 1481, Revised Statutes, 
to be applicable only to officers of the rank of captain. The quoted 
provision from the act of August 29, 1916, was repealed by section 
14 of the act of May 22, 1917, 40 Stat. 87. 

In section 3 of the act of January 12, 1923, 42 Stat. 1130, “ To 
distribute the commissioned line and engineer officers of the Coast 
Guard in grades,” is the following provision: 

* * * That hereafter when a commissioned officer of the Coast Guard who 
has had forty years’ service shall retire, he shall be placed on the retired list 
with the rank and retired pay of one grade above that actually held by him at 
the time of retirement; and, in the case of a captain, the rank and retired 


pay of one grade above sball be the rank of commodore and the pay of a 
commodore in the Navy on the retired list. 


The bill containing the foregoing provision was H. R. 10531. It 
was reported by the Interstate and Foreign Commerce Committee 
and on the floor of the House was in charge of Mr. Winslow, chair- 
man of that committee. In the debate on the bill the following is 
found (vol, 64, pt. 1, Congressional Record, 67th Cong., 4th sess., 
p. 149): 


Mr. BLanton. That part of section 3 found on the top of page 5 of the bill 
provides that when a commissioned officer in the Coast Guard is retired, he 
shall be retired with a grade higher than that held by him at the time of his 
retirement. What precedent has the gentleman to offer for that provision? 

+ 7” = ” + * a 

Mr. BLanton. I am speaking of that part of section 3 found on the top of page 
5 of the bill which provides that when any commissioned officer of the Coast 
Guard is retired he shall be retired at one grade higher than that held at the 
time of his retirement. 

Mr. WinsLow. That is the Navy provision, and this is made to conform to 
that. 

Mr. Branton. As a matter of fact, this bill is merely one of promotion and 
raise of pay, is it not? 

Mr. Winstow. Yes, and no. It is one of promotion to equalize the positions 
held by the Coast Guard officers as far as possible up to the rank of captain 
with those of the Navy and the Army. * * *. 


It appears that Mr. Winslow did not understand that the naval 
provision authorized the promotion of an officer below the grade of 
captain to the grade of commodore on the retired list. These legisla- 
tive interpretations of the statute go far to remove doubt as to its 
meaning if any exists, First National Bank y. Missouri, 263 U. S. 
640, 658, 





DECISIONS OF THE COMPTROLLER GENERAL 613 


In view of what has been said it is obvious that the purpose of sec- 
tion 5 of the act of March 4, 1925, 43 Stat. 1271, “ That hereafter no 
person shall be retired with the rank of commodore, under the pro- 
visions of section 1481 of the Revised Statutes, unless he has attained 
at the time of retirement the rank of captain in the Navy” was 
merely declaratory of what the law was and was passed to overcome 
the effect of the opinion of the Attorney General in the Z'erry case. 

I am therefore unable to concur in your conclusion. Lieutenant 
Craig was not entitled to be retired in the grade of commodore under 
section 1481, Revised Statutes. His true rank on the retired list is 
that of lieutenant pursuant to the act of August 5, 1882, 22 Stat. 286, 
that “the rank and pay of officers on the retired list shall be the same 
that they are when such officers shall be retired,” and pay in a higher 
grade since last paid in the grade of commodore retired will not be 
passed in the accounts. 


(A-17443) 


SUBSISTENCE AT WASHINGTON, D. C.—FOREIGN SERVICE 
OFFICERS 


Foreign Service officers ordered to Washington, D. C., from their duty stations 
for temporary duty on the board of* review of foreign service personnel 
for conferences, or for temporary duty in connection with the work of 
their respective offices, may be paid their actual and necessary expenses 
of subsistence, or per diem in lieu thereof when prescribed in advance by 
the head of the department, subject to the limitations imposed by the 
subsistence expense act of June 8, 1926, 44 Stat. 688, and the Standard- 
ized Government Travel Regulations issued thereunder, such temporary 
details not being an assignment to duty in the Department of State within 
the purview of section 14 of the Foreign Service act of May 24, 1924, 43 
Stat. 148. 


Comptroller General McCarl to the Secretary of State, March 22, 1927: 
There has been received your letter of February 15, 1927, refer- 
ring to certain traveling and subsistence expense accounts that have 
been transmitted to the General Accounting Office for settlement as 
claims, and requesting decision of questions presented, as follows: 


The act of May 24, 1924, commonly known as the Rogers Act, provides 
(Section 6) : 

“That the Secretary of State is directed to report from time to time to the 
President, along with his recommendations, the names of those Foreign Service 
officers who, by reason of efficient service, have demonstrated special capacity 
for promotion to the grade of minister, and the names of those Foreign Service 
officers and employees and oflicers and employees in the Department of State 
who, by reason of efficient service, an accurate record of which shall be ke >pt 
in the Department of State. have demonstrated special efficiency * * *. 

The Executive order of June 7, 1924, issued pursuant to the act of May 24, 
1924, constituted a Foreign Service personnel board, among the duties of which 
is that of submitting to the Secretary of State the names of those Foreign 
Service officers who, in the opinion of the board, have demonstrated special 
capacity for promotion to the grade of minister, and also those whose records 
of efficiency entitle them to advancement in the service. That order also 
constituted an executive committee of the Foreign Service personnel board to be 
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composed of a chairman and two other members, who shall be Foreign Service 
officers of high rank, representing both the diplomatic and the consular 
branches of the Foreign Service, to be selected by the other members of the 
personnel board with the approval of the Secretary of State, and authorized 
the Secretary of State to prescribe the duties of that executive committee. 

In a departmental order, issued June 9, 1924, the Secretary of State pre- 
sented the duties of the executive committee and stated further that— 

“At least once a year, or whenever the Secretary of State shall so order, all 
personnel records, ratings, and accumulated material shall be examined im- 
partially by a board of review and a report rendered to the Foreign Service 
personnel board as to the relative standing of oflicers and employees. The 
board of review shall be composed of five members, selected by the Secretary of 
State among Foreign Service officers of high rank, representing both the diplo- 
matic and consular branches of the Foreign Service. The board of review 
shall elect its chairman from among its members. No Foreign Service officer, 
while serving as a member of the executive committee of the Foreign Service 
personnel board, shall be a member of a board of review.” 

The accounts which form the subject of this letter are for subsistence of 
Foreign Service officers while in Washington serving as members of the board 
of review so constituted. 


* * . * * * * 


* * * Although the work of the board of review is actually performed in 
the Department of State, it is work which can not, *within the spirit of the 
order creating the board of review, be performed by any members of the 
department itself or by any persons for whose employment in the department 
Congress might provide. The work of the board of review is essentially a 
field work and can only be effective if performed by members of the field 
personnel. Therefore it would appear to the department not to fall within 
the prohibition of section 4 of the act of August 5, 1882, but rather within the 
exception therein permitting temporary details of civil officers for duty within 
the District of Columbia connected with their respective offices. Service on 
the board of review in no way disturbs the regular assignments of the officers 
and their detail to the department for this special duty would appear to be 
analogous to the recall temporarily of a Diplomatic, Consular, or Foreign 
Service officer for the purpose of consultation with the Secretary of State or 
other duty in relation to matters pertaining to their offices in the field, in 
respect to which it has always been held that the officer so recalled has been 
entitled to reimbursement for expenses of transportation and subsistence, in- 
cluding subsistence during the period the officer has been obliged to remain in 
Washington. 

In view of the considerations set forth, the department would be glad to have 
your decision not only upon the accounts for subsistence of the officers consti- 
tuting the existing board of review, which have been transmitted to the General 
Accounting Office, but also upon the following questions: 

1. Is a Diplomatic, Consular or Foreign Service officer entitled to subsistence, 
or per diem in lieu of subsistence, not in excess of the rates fixed by the 
subsistence expense act of 1926, when ordered to Washington for conference 
or duty in relation to the work of his office, or for service upon the board of 
review of Foreign Service personnel, said subsistence or per diem to cover the 
period of the officer’s stay in Washington? 

2. Is the length of such details as are specified in question 1 unlimited, or 
are they affected by the limitation contained in section 14 of the act of May 
24, 1924? 


Section 14 of the Foreign Service act of May 24, 1924, 43 Stat. 
143, provides: 


That any Foreign Service officer may be assigned for duty in the Department 
of State without loss of class or salary, such assignment to be for a period 
of not more than three years, unless the public interests demand further 
service, when such assignment may be extended for a period not to exceed 
one year. Any Foreign Service officer of whatever class detailed for special 
duty not at his post or in the Department of State shall be paid his actual and 
necessary expenses for travel and not exceeding an average of $8 per day for 
subsistence during such special detail: Provided, That such special duty shall 
not continue tor more than sixty days, unless in the case of trade conferences 
or international gatherings, congresses, or conferences, when such subsistence 
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expenses shall run only during the period thereof and the necessary period of 
transit to and from the place of gathering: Provided further, That the Secre- 
tary of State is authorized to prescribe a per diem allowance not exceeding 
$6, in lieu of subsistence for Foreign Service officers on special duty or Foreign 
Service inspectors. 


The act of April 29, 1926, 44 Stat. 334, making appropriations 
for the State Department for the fiscal year 1927, provides an 
appropriation : 


To pay the itemized and verified statements of the actual and necessary 
expenses of transportation and subsistence under such regulations as the Secre- 
tary of State may prescribe of Diplomatic, Consular and Foreign Service 
officers and clerks in embassies, legations, and consulates * * * in going 
to and returning from their posts or of such officers and clerks when traveling 
under orders of the Secretary of State, * * *. 


In the same act under the appropriation for contingent expenses, 
Foreign Missions, 44 Stat. 332, is also found a provision for— 

* * * traveling expenses of diplomatic and Foreign Service officers includ- 
ing attendance at trade and other conferences or congresses under orders of 


the Secretary of State as authorized by section 14 of the act approved May 24, 
mk -%. FF. 


Section 14 of the Foreign Service act, supra, makes two distinct 
provisions: First, it provides for assignments for duty in the Depart- 
ment of State for not more than 3 years, which may be extended 
for certain reasons for 1 additional year; second, it provides for 
traveling expenses and subsistence during details for special duty 


not at the post of the Foreign Service officer and not in the Depart- 
ment of State for not more than 60 days or for the period of trade 
conferences or international congresses when detailed thereto. No 
provision is made for subsistence expenses while in Washington 
under the assignment to duty in the Department of State and the 
length of the period for which such assignments are authorized 
would indicate that it is contemplated that the officer should have no 
other station during the period of such assignment, his post of duty 
for that period being the Department of State. The second provision 
evidently contemplates details for special duty without changing 
the post of duty of the officer so detailed and makes specific provision 
for subsistence expenses at not exceeding an average of $8 per day on 
an actual expense basis or $6 per day on a per diem basis. 

It would appear that diplomatic, consular, or Foreign Service 
officers ordered to Washington for conferences, or duty in connection 
with the work of their respective offices, or for service on the board of 
review of Foreign Service personnel, are not permanently relieved 
from duty at their regular posts, such assignments being in the nature 
of details for special duty rather than assignments to duty in the 
State Department such as contemplated by the first part of section 14 
of the Foreign Service act. Officers serving under such details are 
not entitled to reimbursement of actual expenses of subsistence at 
an average of $8 a day under the second provision as details in the 
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Department of State are specifically excepted therefrom. It must 
be concluded, therefore, that said section 14 does not control the sub- 
sistence allowances of officers serving under such temporary details 
to the State Department as are referred to in your submission. The 
expenses of travel and subsistence during such temporary details are 
accordingly governed by the general laws and the appropriations 
available therefor. The questions involved in your submission are 
answered accordingly. 

The appropriation cited above for the transportation of diplo- 
matic, consular and Foreign Service officers provides only for the 
payment of itemized and verified statements of actual and necessary 
expenses and standing by itself this appropriation would not be 
available for the payment of per diem in lieu of subsistence. 4 
Comp. Gen. 825. It was, however, enacted prior to the general 
subsistence expense act of June 3, 1926, 44 Stat. 688, which provides 
in section 4 thereof that the heads of departments and establishments 
may prescribe a per diem allowance of not exceeding $6 for any one 
calendar day and in section 9 repealed all laws or parts of laws in 
conflict or inconsistent with said act, except such as provided for a 
higher maximum rate. It may be held, therefore, that the restric- 
tion in the appropriation cited was modified by the general sub- 
sistence expense act to the extent of permitting per diem allowances 
in proper cases. This view is strengthened by the change in the 
language of the corresponding appropriation for the fiscal year 1928, 
act of February 24, 1927, 44 Stat. 1183. 

It is to be noted, however, that per diem rates in order to be allow- 
able must be prescribed by the head of the department or establish- 
ment and may not ordinarily be allowed unless authorized in advance. 
1 Comp. Gen. 120; 22 Comp. Dec. 601. 

But in view of the circumstances under which the temporary duty 
at Washington was performed by the five Foreign Service officers 
whose claims for per diem allowances are referred to by you, it is 
not probable that they could now submit itemized and verified state- 
ments of actual expenses, and, accordingly, these claims will be 
settled upon the per diem basis, but with respect to such claims 
hereafter, allowance may be made only upon an itemized and verified 
statement of expenses actually incurred or a showing that per diem 
allowances were prescribed or authorized in advance. 


(A-17694) 


RETIREMENT DEDUCTIONS—USE OF, TO SUPPLEMENY DEFICIENT 
APPROPRIATIONS 


Funds accruing as retirement deductions may not be used to supplement 
appropriations which will be insufficient to meet the expenses contem- 
plated thereunder, due to the failure of a deficiency bill to become law. 
Such funds should be accounted for and deposited currently each month 
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into the Treasury of the United States to the credit of the civil service 
retirement and disability fund as required by section 10 of the act of 
July 3, 1926, 44 Stat. 910, and General Accounting Office General Regula- 
tions No. 54 of July 6, 1926. 


Comptrolier General McCarl to the Secretary of the Interior, March 23, 1927: 

I have your submission of March 7, 1927, requesting decision upon 
a question presented by letter of the assistant to the superintendent, 
St. Elizabeths Hospital, dated March 5, 1927, as follows: 


What is known as the second deficiency bill failed to receive the approval 
of Congress. This bill contains an item under the head of, “ District of 
Columbia. For support of indigent insane of the District of Columbia in 
Saint Elizubeths Hospital, as provided by law, fiscal year 1927, $250,000.” 

The failure of this bill to pass means that the District of Columbia will not 
be able to reimburse the hospital in full for the care of their indigent patients, 
In giving the proper- care and treatment to and feeding these patients, it 
is impossible to discriminate or separate them from other patients. The 
full appropriation for the hospital amounting to about $804,000, is used 
first, and the money received for reimbursable patients is then used to pay 
other obligations incurred. Under the conditions, cited, the hospital is going 
to be at a loss how to pay the claims presented to it. It is now considering 
the claims on which payment might be deferred for a limited period until 
proper action is taken to reimburse the hospital. Among other claims which 
present themselves, is that of the deductions from employees’ pay to be 
transferred to the retirement fund. For the month of February, 1927, this 
would amount to $4,380.31, and for five months something over $20,000. 

In view of the conditions presented, I have the honor to ask that this 
matter be presented to the Comptroller Generfil of the United States, and he 
requested to give his opinion as to whether the hospital could defer paying 
this amount into the retirement fund until such time as the District of Columbia 
makes full payment to the hospital. 


ction 10 of the retirement act of July 3, 1926, 44 Stat. 910, 


Se 
vides: 


) 


pro 


Beginning as of July 1, 1926, there shall be deducted and withheld from 
the basic salary, pay, or compensation of each employee to whom this Act 
applies a sum equal to 3% per centum of such employee's basic salary, 
pay, or compensation. The amounts so deducted and withheld from the basic 
salary, pay, or compensation of each employee shall, in accordance with 
such procedure as may be prescribed by the Comptroller Gener of the 
United States, be deposited in the Treasury of the United States to the 
credit of the “civil-service retirement and disability fund” created by the 
Act of May 22, 1920, and said fund is hereby appropriated for the pay- 
ment of annuities, refunds, and allowances as provided in this Act. 


Pursuant to this provision of law there was issued by this office, 
General Regulations No. 54 of July 6, 1926, paragraphs 4 and 5 
of which provide: 


4. At the end of each month each disbursing officer making deductions 
on account of the retirement fund will transmit his check for the amount 
deducted to the disbursing clerk, Bureau of Pensions, and will transmit 
with his account to the General Accounting Office a list of the pay rolls 
and vouchers on which retirement-fund deductions have been made, showing 
therein the amount, number, and date of the check drawn in favor of the 
disbursing clerk, Bureau of Pensions. 

5. The disbursing clerk, Bureau of Pensions, promptly upon receipt will 
deposit in the Treasury of the United States to the credit of the civil service 
retirement and disability fund all such checks received by him. At the 
end of each month he will submit with his account a schedule of all checks 
received by him, showing the number and amount of the checks, names of 
the officers drawing same, and department, bureau, or establishment on 
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account of which the checks were drawn. The amounts so received by him 
and deposited to the credit of the civil service retiiement and disability fund 
shall be taken up on his account current in a separate column. 


The provisions of law quoted above specifically require that the 
amounts deducted and withheld from the pay and compensation of 
employees be deposited in the Treasury of the United States to 
the credit of the civil service retirement and disability fund created 
by the act of May 22, 1920. The clause therein relating to the 
“procedure as may be prescribed by the Comptroller General of the 
United States” does not authorize this oflice to prescribe a disposi- 
tion or use of the funds accruing as retirement deductions for 
purposes other than for deposit to the credit of such retirement 
fund; and the failure of the Congress to make needed appropria- 
tions can not operate to waive the requirements of existing law, 
or to vest in this office the power or authority to legislate. 

I have accordingly to advise that amounts accruing as retirement 
deductions under the provisions of the act of July 3, 1926, supra, 
should be accounted for and deposited currently into the Treasury 
of the United States to the credit of the civil service retirement 
and disability fund as prescribed by the two paragraphs of the 
regulations quoted above. “You are further advised that there is 
no authority under the law to dispose of or use the funds thus 


accruing as retirement deductions in any other manner or for any 
other purpose than that prescribed by said act of July 3, 1926. 


(A-17792) 
POSTAL SERVICE—COMPENSATION OF RAILWAY POSTAL CLERKS 


Under the act of February 28, 1925, 43 Stat. 1063, the compensation of 
railway postal clerks is computed by dividing the total annual rate 
fixed in the statute by 306, the number of days fixed in the statute as 
constituting a year, to obtain the daily rate, and by multiplying the daily 
rate by the actual number of days worked in the year, whether more or 
less than 306, to obtain the total amount to which entitled during the 
year, whether more or less than the annual rate fixed in the statute. 


Comptroller General McCarl to the Postmaster General, March 24, 1927: 
Consideration has been given to your letter of March 17, 1927, as 
follows: 


The postal act of February 28, 1925 (43 Stat. page 1063, beginning on line 
25), contains the fallowing legislation for the Railway Mail Service: 

“ Provided, That service of clerks shall be based on an average of not ex- 
ceeding eight hours daily for three hundred and six days per annum, including 
proper allowances for all service required on lay-off periods.” 

The legislation is the same as contained in the original law in the postal 
reclassification act of June 5, 1920 (41 Stat. page 1051, beginning on line 4). 
Under this law the department is required to compute the payment of salary 
and overtime to clerks in the Railway Mail Service on the basis of 306 working 
days in a fiscal year, exclusive of Sundays and holidays, enumerated in the 
postal act of July 28, 1916 (39 Stat. page 416, beginning on line 53). 

The fiscal years 1928 and 1929 contain 307 and 305 working days respec- 
tively, exclusive of Sundays and holidays, and the department in order to 
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be in a position to compute the payment of salaries and overtime to clerks 
in the Railway Mail Service during the fiscal years mentioned and to meet 
variations which may occur from time to time in the number of working 
days in fiscal years, tried to secure amended legislation at the last session 
of the Congress but failed. The proposed legislation follows: 

“ Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the first sentence of the 
proviso atiached to the postal reclassification act, approved February 28, 1925 
(48 Stat. page 1063, beginning on line 25), is amended by striking out the 
words ‘for three hundred and six days per annum’ and inserting in lieu 
thereof the words ‘for the number of days in each fiscal year, less Sundays and 
holidays, enumerated in the act of July 28, 1916 (39 Stat. page 416, beginning 
on line 53), or amendments thereto,’ so that the first sentence in said proviso 
will read as follows: ‘ Provided, That, effective July 1, 1927, service of clerks 
shall be based on an average of not exceeding eight hours daily for the number 
of days in each fiscal year, less Sundays and holidays, enumerated in the act of 
July 28, 1916 (39 Stat. page 416, beginning on line 53), or amendments thereto, 
including proper allowances for all service required on lay-off periods.’ ” 

in order that the officers of the Railway Mail Service may be properly in- 
structed as to the methods to be pursued, it is requested that this department 
be informed how service of railway post-office clerks shall be based during the 
fiscal years 1928 and 1929. An early reply will be appreciated. 


While the compensation of railway postal clerks is fixed by the 
statute at annual rates, the proviso submitted for construction is 
mandatory in making 306 days per annum the basis for computing 
the compensation, which virtually requires the compensation of the 
clerks to be computed on a per diem basis by dividing the total 
annual rate by 306. One-three-hundred-sixth of the annual rate 
would be the compensation for each day of eight hours in a duty 
status irrespective of the actual number of working days in the year. 
For instance, if there are 307 working days during the fiscal year 
1928, and a clerk is in a duty status each working day in the year, 
he would be entitled to 307 times the daily rate computed by divid- 
ing the total annual rate fixed in the statute by 306. The payment 
of more than the total annual rate fixed in the statute would be 
proper in view of the terms of the proviso. If there are only 305 
working days during the fiscal year 1929, and a clerk is in a duty 
status the entire year, he would be entitled, assuming that the law 
remains as at present, to 305 times the daily rate computed by divid. 
ing the total annual rate fixed in the statute by 306. Thus, during 
that year the clerk would receive less than the total annual rate fixed 
in the statute. Three hundred and six must always be the divisor 
irrespective of the actual number of working days during a fiscal 
year. See 25 Comp. Dec. 71; 26 id. 168; id. 322. 


(A-17673) 
PUBLIC BUILDINGS, ERECTION—TEMPORARY STOREHOUSE 


A frame shed or storehouse proposed to be erected on Government-owned land 
for the purpose of housing motor trucks and other equipment belonging 
to the militia of the District of Columbia is a public building or public 
improvement within the inhibition of section 3733, Revised Statutes, and 


66344°—27——4] 





620 DECISIONS OF THE COMPTROLLER GENERAL 


as the appropriation contained in the act of May 10, 1926, 44 Stat. 417, 
for the support of the militia of the District of Columbia does not specifi- 
eally provide funds for that purpose, the erection of such a building 
is unauthorized. 


Comptroller General McCarl to Maj. Gen. Anton Stephan, commanding officer, 
District of Columbia Militia, March 25, 1927: 
I have your letter of March 7, 1927, requesting decision of a ques- 
tion presented as follows: 


Decision is requested as to whether or not authority exists under the 
appropriation for the Militia of the District of Columbia, as contained in 
the District of Columbia appropriation bill for the current fiscal year, for 
the erection of a temporary shed or storehouse at the target range of the 
National Guard of the District of Columbia, located on Government-owned 
ground at Congress Heights, D. C. 

The shed will cost approximately $2,500.00, and will be of frame construc- 
tion with sheet metal siding and tar paper roofing, size 40’ x 100’. 

The building will be used to house motor equipment issued by the War 
Department for use of the National Guard of the District of Columbia. The 
equipment is assigned for use of units of the National Guard of the District 
of Columbia and is used by them in connection with encampments, instruction, 
ete. 

This motor equipment has been stored in unoccupied space in & Government 
garage and in a building rented at a cost of $60.00 per month. The department 
having jurisdiction over the Government-owned garage has found it necessary 
to cause the removal of our equipment to make the space available for their 
own needs, and six 3 to 5 ton liberty trucks are now being held in open storage, 
not under cover at the Post Office Department garage in this city. It will be 
necessury shortly to remove four additional trucks of the same type from 
the Government garage to meet the needs of the Department. The total value 
of the trucks which it will be necessary to maintain in open storage exceeds 
$40,000.00. 

With the completion of the proposed storage building rented quarters will 
be vacated at a saving of $60.00 per month. 

To rent storage facilities for the motor equipment will cost from $15 0.00 
to $200.00 per month, so that the expenditure of approximately one year's 
rental cost for the erection of a building will give more or less permanent 
housing facilities for this equipment. 

An additional advantage in providing storage at the National Guard target 
range is that a labor and caretaker force is maintained at that place, a caretaker 
living on the range which will provide necessary watch service without addi- 
tional expenditures. 

It is proposed that the building would be erected under Cirection of this 
headquarters on a material and labor basis, full use being made of the labor 
force now available at the target range. 

The cost would be charged against the subappropriation for “expenses of 
camps” as one of the “incidentals” of the service. 

It will be appreciated if reply to this communication is expedited, in view of 
the fact that a part of the equipment to be housed in this building is now 
being maintained in open storage and will rapidly deteriorate, unless provi- 
sion is made for placing it under cover. 


The act of May 10, 1926, 44 Stat. 417, 448, making appropriations 
for the government of the District of Columbia for the fiscal year 
1927, and for other purposes, under the title “ Militia,” provides: 


For the following, to be expended under the authority and direction of the 
commanding general, who is hereby authorized and empowered to muke neces- 
sary contracts and leases, namely: 

For expenses of camps, including hire of horses for officers required to be 
mounted, and such hire not to be deducted from their mounted pay, and for the 
payment of commutation of subsistence for enlisted men who may be detailed 
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to guard or move the United States property at home stations on days immedi- 
ately preceding and immediately following the annual encampments, damages 
to private property incident to encampment, instructions, purchase, and mainte- 
nance of athletic, gymnastic, and recreational equipment at armory or field 
encampments, not to exceed $500; practice marches and practice cruises, drills, 
und parades; rent of armories and drill halls; fuel, light, heat, care, and repair 
of armories and drill halls, offices, and storehouses, practice ships, boats, ma- 
chinery, and dock, dredging alongside of dock, telephone service, horses and 
mules for mounted organizations, street-car fares (not to exceed $200) neces- 
sarily used in the transaction of official business, and for generai incidental 
expenses of the service, $36,400. 

It is a well-settled rule of statutory construction that where an 
appropriation is made for a particular object, by implication it con- 
fers authority to incur expenses which are necessary or proper or 
incident to the proper execution of the object, unless there is another 
appropriation which makes more specific provision for such ex- 
penditures, or unless they are prohibited by law, or unless it is 
manifestly evident from various precedent appropriation acts that 
Congress has specifically legislated for certain expenses of the Gov- 
ernment creating the implication that such expenditures should not 
be incurred except by its express authority. Decision of August 12, 
1911, and cases therein cited. 

Section 3733, Revised Statutes, provides as fellows: 

No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the Gov- 
ernment to pay a larger sum of money than the amount in the Treasury appro- 
priated for the specific purpose. 

The act of May 10, 1926, supra, does not specifically appropriate 
for any public buildings or public improvements and if the structure 
described in your letter is a public building or public improvement 
within the meaning of this section, the appropriation in question is 
not available for its erection. 

It has been decided repeatedly that the erection of structures even 
of a more or less temporary character come within the provisions of 
this section and that payment of expenses so incurred is prohibited 
in the absence of a specific provision of law therefore. 10 Comp. 
Dec. 683; 13 id. 355; 16 id. 685; 21 id. 420; 2 Comp. Gen. 14; id. 477; 
and 5 id. 575. In the decision dated August 12, 1911, it was held that 
an appropriation for the investigation and improvement of methods 
of crop production under semiarid or dry land conditions was not 
available for the erection of a so-called temporary shed to shelter the 
necessary farm animals and a portable house 12 by 16 feet for the 
temporary use of employees, notwithstanding the fact that the 
Secretary of Agriculture reported these buildings as being absolutely 
essential in connection with the use to which the land was to be put 
by the department in carrying out the purpose of the appropriation. 
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It appears that the land on which the building now in question is 
proposed to be erected was purchased by the Secretary of War under 
the authority contained in the act of May 12, 1917, 40 Stat. 67, which 
provides.— 


For the purchase of a rifle range for the use of the District of Columbia 
National Guard, upon a suitable site to be selected by the Secretary of War, 
$50,000— 


and that title to said land is vested in the United States. 

The case submitted by you does not appear to be different in 
principle from the cases cited, and the structure described in your 
letter must, therefore, be regarded as a public building or public 
improvement within the meaning of section 3733, Revised Statutes. 

Accordingly, it must be held that the appropriation for the sup- 
port of the militia of the District of Columbia, quoted supra, is not 
available for the expense of erecting the structure described.in your 
letter. The question submitted is, therefore, answered in the 
negative. 


(A-17710) 
PAY, PROMOTION—STAFF OFFICERS OF THE NAVY 


A staff officer of the Navy advanced in rank in accordance with the act of June 
10, 1926, 44 Stat. 724, is entitled to the pay and allowances of the rank to 
which so advanced from the date stated in his commission, except when 
such date is prior to the date of the act, in which case he is entitled to the 
pay and allowances of the advanced rank beginning with the date of the 
act. 


Comptroller General McCarl to the Secretary of the Navy, March 25, 1927: 
There has been received your letter of March 8, 1927, as follows: 


Section 19 of the act approved June 10, 1926, 44 Stat. 724, provides: 

“The provisions of existing law which require acting chaplains to serve for 
a period of three years on board ship inorder to become eligible for commis- 
sions as chaplains, and which restrict the number of acting chaplains who may 
be commissioned as chaplains each year,’are hereby repealed, and hereafter all 
acting chaplains shall be commissioned as chapluins when advanced in accord- 
ance with the provisions contained in this act to the rank of lieutenant. 

“That all other officers now on the active list in the Corps of Chaplains and 
all officers who may hereafter be appointed thereto shall be advanced in rank, 
up to and including the rank of lieutenant commander, with the officer of the 
line with whom or next after whom they take precedence, provided they are 
found qualified in accordance with law for such advancement.” 

Pursuant to the provisions of the above-quoted section, Lieutenant (J. G.) 
Joseph H. Brooks, Chaplain Corps, U. 8. N., was on December 21, 1926, ad- 
vanced to the rank of lieutenant, Chaplain Corps, U. S. Navy, to rank from 
September 19, 1922, on which latter date his running mate in the line, Lieu- 
tenant William H. Meyer, U. S. N., became due for promotion to the grade of 
licutenant. 

Your decision is respectfully requested as to the date upon which the ad- 
vancement in rank of Lieutenant Brooks, Chaplain Corps, is effective for pay 
purposes. 


The proviso in section 18, “That no staff officer shall become by 
virtue of this act entitled to any increased pay or allowances prior 
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to the date of this act,” is inclusive of all staff officers advanced pur- 
suant to the act, and in terms excludes any right to retroactive pay 
or allowances prior to the date of the act. 

The date that Chaplain Brooks takes rank as lieutenant being prior 
to the date of the act, the proviso in section 18 of the statute expressly 
limits his right to the pay and allowances thereof to commence with 
June 10, 1926, the date of the act. 


(A-11037) 


ACCOUNTING—-SPECIAL FUNDS—IRRIGATION AND DRAINAGE 
SYSTEMS—INDIAN SERVICE 


The practice now prevailing in the handling of funds collected for construc- 
tion. operation, and maintenance of Indian irrigation and drainage systems 
through special deposit accounts by disbursing officers of the Indian Service 
will be discontinued as of July 1, 1927. Thereafter such funds will be 
handled through special fund appropriation accounts in the Treasury 
bearing appropriate titles and may be withdrawn therefrom on properly 
approved requisitions for expenditure as authorized by law. 


Comptroller General McCarl to the Secretary of the Interior, March 26, 1927: 

Reference is made to previous correspondence between this office 
and the Interior Department relative to the matter of handling 
and accounting for receipts and disbursements in connection with 
the maintenance, operation, and construction of the Wapato project, 
Yakima Reservation, and other irrigation and drainage systems of 
the Indian Service. The question for consideration is whether the 
collections made from such projects may be carried by disbursing 
officers in special deposit accounts or should be handled through 
special fund appropriation accounts in the Treasury. 

The act of August 1, 1914, 38 Stat. 583, appropriating certain funds 
for the construction, repair, maintenance, and operation of irrigation 
projects for Indian reservations and Indian allotted lands, provided 
as follows: 


* * * Provided further, That the proceeds of sales of material utilized 
for temporary work and structures shall be covered into the appropriation 
made therefor and be available for the purpose of the appropriation; and for 
lands irrigable under any such system or project the Secretary of the Interior 
may fix maintenance charges which shall be paid as he may direct, such pay- 
ments to be available for use in maintaining the project or system for which 
collected: Provided further, That all moneys expended heretofore or hereafter 
under this provision shall be reimbursable where the Indians have adequate 
funds to repay the Government, such reimbursements to be made under such 
rules and regulations as the Secretary of the Interior may prescribe: Provided 
further, That the Secretary of the Interior is hereby authorized and directed to 
apportion the cost of any irrigation project constructed for Indians and made 
reimbursable out of tribal funds ofsaid Indians in accordance with the benefits 
received by each individual Indian so far as practicable from said irrigation 
project, said cost to be apportioned against such individual Indian under such 
rules, regulations, and conditions as the Secretary of the Interior may pre- 
scribe, * * * 
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With respect to the Wapato irrigation and drainage system, the act 
of February 14, 1920, 41 Stat. 431, provided for continuing construc- 
tion, enlargement of the project, etc., with a proviso as follows: 


* * * And provided further, That the Secretary of Interior is hereby 
authorized and directed to collect on or before December 31 of each calendar 
year hereafter including 1920, from the white landowners under the said system 
the sum of $5 per acre for each acre of land to which water for irrigation pur- 
poses can be delivered from the said system, which sum shall be credited on 
a per acre basis in favor of the land in behalf of which it shall have been 
paid and be deducted from the total per acre charge assessable against said 
land when the amount of such total charge can be determined, and the total 
amount so collected, including any money collected from Indian allottees, shall 
be available for expenditure under the direction of the Secretary of the Interior 
for continuing the construction work on the said system. 


The collections thus authorized to be expended for maintenance 
of irrigation projects in general under the provisions of the act of 
1914 and the construction charges authorized to be used for contin- 
uing construction work in the Wapato irrigation and drainage system 
under the act of 1920, supra, are just as much funds appropriated by 
law as are other funds appropriated for different purposes in the 
same acts, and no reason appears why they should be handled other 
than as appropriated public funds are required to be handled. 

It is stated in your letter to this office of January 20, 1926: 


The Wapato project of the Yakima Reservation, in Washington, is the only 
one upon which Congress has authorized the use of the collections made on 
account of repayment of construction charges. Upon all the other projects 
where collections are made the money so collected is deposited in the Treas- 
ury 4s a repayment to the fund from which the money was originally expended. 

The collections on account of maintenance and operation, however, are avail- 
able for maintaining and operating the particular project for which collected. 
These moneys are covered into the Treasury to the personal’account of the 
special disbursing agent as “ Special deposits,” and are expended upon allot- 
ment and proper authorization by the Secretary of the Interior. They are 
accounted for under separate subtitles on the account current of the officer, 
and receive the same examination and audit and in every manner are:treated 
as an appropriation by Congress. 

If these moneys were required to be deposited to the credit of some “ special 
fund” designated by the Treasury it would necessitate the disbursing officer's 
drawing his official check to the Treasurer of the United States after the 
moneys collected were deposited to his personal credit with the Treasury, as 
they are now carried, and this check would then be credited to some “ special 
fund.” These moneys would then be placed to his official credit upon requisi- 
tion. This manner, it is believed, would almost double the work involved and 
entail a delay of from sixty to ninety days, which it is understood is the aver- 
age time required to make such a transfer of funds, before they would be 
available for actual expenditure on the work. 

Apparently Congress, in authorizing the use of collections made from the 
water users for continuing the maintenance of the project from which col- 
lected, left the manner of handling these moneys to the discretion of the Comp- 
troller, and when the matter came up after the passage of the act of August 1, 
1914, supra, the present method was adopted as being the one whereby every 
safeguard was secured to the United States as far as control of expenditures 
and audit are concerned, and at the same time securing the immediate availa- 
bility of the money for use on the project. 

Depositing these moneys to a “special fund” would work a material hard- 
ship on a project where there is no large surplus on hand to handle emer- 
gencies, owing to the delay, and this is the case with most of the Indian irriga- 
tion projects. Assessments are made on the basis of costs of operating and 
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maintaining the particular project. The Indians in many instances are finan- 
cially unable to pay such assessments, resulting in Congress appropriating 
funds in addition to such collections that are made to permit of the operation 
of such projects. Congress realized this condition when providing for the use 
of the collections for this purpose. It is apparently the intent of Congress to 
ultimately have these projects depend entirely on the collections for means of 
operating. It is unnecessary to point out the numerous emergencies that arise 
on irrigation projects from time to time during the operation season that must 
be handled efficiently and expeditiously to avoid grave danger and destruction 
not only of the project works but of large areas of growing crops of enormous 
vilue. Conditions are, therefore, different in the handling of these projects 
from those of most of governmental activities. 


It does not appear that the matter of handling or accounting for 
the funds in question through special-deposit accounts as is now 
being done was ever sanctioned or formally approved by the former 
Comptroller of the Treasury or by this office. It appears, on the 
contrary, that formerly collections made for the maintenance and 
operation of many irrigation projects were deposited in the Treasury 
under the act of August 1, 1914, supra, as shown by the Treasury 
combined statement of receipts and disbursements for the fiscal 
year 1925. 

The basis for your statement that depositing these moneys to a 
special fund would work a material hardship on a project where 
there is no large surplus on hand to take care of emergencies is not 
apparent. For the purposes for which the funds are authorized 
to be used there appear also to be appropriations made for the 
same purposes, namely, construction, operation, and maintenance, 
and it is therefore not seen how any difficulty or embarrassment 
could arise from any delay necessarily occasioned by the covering 
of the money collected into the Treasury and withdrawing the same 
on requisitions in accordance with the established procedure in 
such matters. 

Section 3617, Revised Statutes, provides that— 

The gross amount of all moneys received from whatever source for the use 
of the United States * * * shall be paid by the officer or agent receiving 
the same into the Treasury, at as early a day as practicable, without any 
abatement or deduction * * *. 

No facts have been shown, or even alleged to exist, exempting the 
funds in question from the operation of the specific terms of this 
law. The collections represent funds of the United States appro- 
priated by the acts of 1914 and 1920 for certain purposes and should 
be so handled. The moneys should accordingly be accounted for 
unler special funds in the Treasury bearing appropriate designa- 
tions and the disbursing agents should be required to deposit there- 
under the funds collected by them for construction, maintenance, 
operation, and other charges with respect to irrigation projects of 
the Indian Service. The funds may be withdrawn therefrom on 
properly approved requisitions for the paying of such obligations 
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as are contemplated under the acts providing for such collections 
and expenditures. 

With respect to the Wapato project, it may be that funds are 
collected under the act of 1914, supra, which funds are available 
only for maintenance, and also under the act of 1920, supra, which 
funds are available only for continuing construction. If so, two 
special funds may be established to take care of the matter, one 
entitled “ Maintenance, irrigation system, Wapato project, special 
fund, act of August 1, 1914,” and the other “ Construction, irrigation 
system, Wapato project, special fund, act of February 14, 1920.” 
The other projects, having funds made available for maintenance 
only, may be handled under one fund, viz, “ Maintenance, irrigation 
system (name of project), special fund, act of August 1, 1914.” The 
special funds already in existence in the Treasury in the cases of 
certain projects may be used to take care of like funds hereafter 
collected on account thereof. 

In order to afford ample time for notifying the disbursing agents 
in the field, and make other arrangements, if any, found necessary 
in connection therewith, the procedure herein prescribed for handling 
the funds here in question under special funds in the Treasury will 
take effect as of July 1, 1927. The Secretary of the Treasury has 
been furnished copy of this letter for his information and guidance. 


(A-14155) 
NATIONAL GUARD PROPERTY—REIMBURSEMENT TO STATE 


Where property purchased by a State from sources other than the War De- 
partment for the use of its National Guard was brought into the Federal 
service in 1917 by organizations of the National Guard under the authority 
of Circular Letter No. 1, dated July 3, 1917, issued by the Chief of the 
Militia Bureau, in which it was stated that for such property thus brought 
into the Federal service the State would receive reimbursement in kind, 
the State has been fully reimbursed by the issues of property in kind to 
its National Guard under the act of July 11, 1919, 41 Stat. 126, and subse- 
quent acts. 


Decision by Comptroller General McCarl, March 26, 1927: 

There is for consideration the claim of the State of Colorado for 
reimbursement fo- the property of the State procured from sources 
other than the War Department and alleged to have been brought 
into the Federal service by the National Guard of that State when 
the members thereof were drafted into the Federal service August 
5, 1917. 

It appears that on July 15, 1918, the Militia Bureau called on the 
adjutants general of all the States for itemized lists of State-owned 
property taken into Federal service (classified as to quartermaster, 
ordnance, signal, engineer, and medical), such lists to show the 
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date of original purchase by the State, date of transfer to the Fed- 
eral service during 1917, condition at time of transfer, and valuation 
upon which the State claims reimbursement, the lists to be accom- 
panied by the best obtainable corroborative evidence of such transfer 
to and acceptance by the Federal Government. 

The State of Colorado submitted such claim which was approved 
by the Secretary of War in the sum of $119,023.22, which amount 
was placed to the credit of the State on the books of the Militia 
Bureau, and that $1,869.36 was later charged against this credit on 
reports of survey, Militia Bureau file Nos. 143, 8-QM.—Colorado-16, 
17, 18, 19, 21, 22, at the request of the State authorities, thus leaving 
the balance alleged to be due the State of $117,153.86. 

It further appears that the Colorado State quartermaster sub- 
mitted a requisition to the War Department, dated May 28, 1924, for 
certain articles of clothing, equipment, library and other furniture, 
camp equipage, bedding, riding equipment, officers’ equipment, etc., 
to replace the State property taken into the Federal service in 1917, 
to be charged against the State credit on the books of the Militia 
Bureau, “ This property to become State Pree without accounta- 
bility to the Federal Government.” 

The question having arisen as to whether the cost of packing, 
crating, and transportation of the supplies should be charged against 
War Department funds or against Militia Bureau funds, the Chief, 
Militia Bureau, stated that the proposed issue was not to be made 
under sections 67, 83, and 87 of the national defense act, but was to 
be made for the purpose of reimbursing the State for State-owned 
property purchased from funds appropriated by the State legis- 
lature, such articles as would be issued to become State property 
without accountability therefor to the United States; that the issue 
would constitute payment of a debt due from the United States to the 
State; and that as the issue was not to be made under the provisions 
of the national defense act for “ arming, uniforming, and equipping 
the National Guard,” the appropriation for the-National Guard was 
not available. 

The Budget officer of the War Department, in memorandum of 
April 22, 1925, raised the question whether anything is due the State, 
stating that clothing, equipment, etc., greatly exceeding in value the 
property alleged to have been brought by the Colorado National 
Guard into the Federal service, have been issued to that State, under 
the authority of the act of July 11, 1919, 41 Stat. 126, 127, and sub- 
sequent acts, and he suggested that the question of reimbursement 
should be handled in one of the following ways: 

(a) Declining to fill any requisitions whatever for this purpose on the ground 


that the Federal Government, by its free issues far in excess of the claim, has 
fulfilled its obligations to the States and complied with the intent of the law; or 





628 DECISIONS OF THE COMPTROLLER GENERAL 


(v) Consider the papers in the case as a claim for reimbursement in cash and 
send such claim to the General Accounting Office with the statement that it is 
for the purpose of reimbursing the State for State property brought into and 
used in the Federal service. 


In reply to the suggestion of the Budget officer of the War Depart- 
ment that the issues mentioned have discharged the obligation of the 
United States to the State of Colorado, the Chief of the Militia 
Bureau points out that the act of July 11, 1919, 41 Stat. 126, 127, 
provides that the issues therein authorized shall constitute reimburse- 
ment for Federal property brought into the Federal service and con- 
tends that neither that act nor any subsequent act authorizing such 
issues has any application to the instant case. 

The matter having been submitted to the Judge Advocate General 
of the Army, in his opinion of July 3, 1925, sixth indorsement, after 
reviewing the above contentions, he stated : 


* * * This credit [placed on the books of the Militia Bureau] is appar- 
ently based upon Circular Letter No. 1, Chief of the Militia Bureau, July 3, 
1917, which stated that, for property such as that brought by the National 
Guard of Colorado into the Federal service, upon which the claim here under 
consideration is based, the State would receive reimbursement in kind; and it 
was held, in an opinion of this office (J. A. G. 158, June 19, 1918), that this 
letter apparently having been issued with the authority of the Secretary of 
War, where such property was brought into the Federal service subsequent to 
July 3, 1917, there existed a contract under which the United States was 
obligated to reimburse the State in kind. However, no appropriation for dis- 
charging this obligation has been made, and this office is aware of no statutory 
authority for the return in kind of property taken by the National Guard into 
the Federal service, except that contained in section 86 of the national defense 
act, which pertains to property purchased by the State from the United States 
for the use of its National Guard and is clearly inapplicable to purely State 
property bought from other sources, 

4. Section 3678, Revised Statutes, provides: 

“All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others.” 

There being no statutory authorization of the proposed issue, it is the opinion 
of this office that the issue of stores purchased from the general appropriations 
of the War Department for the purpose of discharging a debt due the State, 
would violate the provisions of R. 8. 3678. In this connection, attention is 
invited to the opinion of the Attorney General, dated February 28, 1899 (22 Ops. 
Atty. Gen. 372, 376), holding that stores purchased from the general appro- 
priations of the War Department ‘might not be issued to the militia as reim- 
bursement for Federal property brought into the Federal service during the 
war with Spain. This office is, therefore, of the opinion that there is no 
authority for the proposed issue. 

5. The opinion of this office is requested as to the proper manner of settle- 
ment of this claim. If the State has a proper claim, it is not believed that 
free issues made under any of the appropriation acts hereinbefore cited would 
discharge the indebtedness. No specific provision of law for the settlement of 
this claim is known, however. It is, therefore, recommended that it be pre- 
sented to the General Accounting Office for settlement as suggested in paragraph 
16b of the basic communication hereinbefore quoted. 


The said requisition with the correspondence attached thereto was 
accordingly transmitted to this office by the Chief of Finance in 
seventeenth indorsement dated November 12, 1925, for settlement as 
a claim for reimbursement in cash. The original claim which was 
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the basis for the credit placed on the books of the Militia Bureau 
was not transmitted. There is therefore no evidence in this office 
as to what State property, if any, was brought by the National 
Guard of Colorado into the Federal service, and as to the value 
thereof, nor has evidence been presented or suggested that such 
property was taken up and accounted for on the property records 
of the War Department. The question as to whether the State is 
now entitled to reimbursement in cash will be considered, and it 
will be assumed for the purpose of this consideration that State 
property was brought into the Federal service as alleged. 

The national defense act of June 3, 1916, 39 Stat. 199, e¢ seq., sec- 
tion 67, provides that thereafter a sum of money shall be appro- 
priated annually for the support of the National Guard, including 
the expense of providing arms, ordnance stores, quartermaster stores, 
and camp equipage, and all other military supplies for issue to the 
National Guard, and such other expenses pertaining to said guard 
as are now or may hereafter be authorized by law; that the amount 
so appropriated shall be apportioned among the several States and 
Territories, and that so much of the apportionment as may be neces- 
sary shall be paid to the property and disbursing officers of the re- 
spective States and Territories upon proper requisitions; section 82, 
that the National Guard shall, as far as practicable, be uniformed, 
armed, and equipped with the same type of uniforms, arms, and 
equipments as are or shall be provided for the Regular Army; sec- 
tion 83 provides for issue, within the limits of available appropria- 
tions, on requisition of the governors of the States of such arms and 
other materials as are necessary to arm, uniform, or equip the Na- 
tional Guard for field service and that, whenever it shall be shown 
to the satisfaction of the Secretary of War that the National Guard 
of any State is properly organized, armed, and equipped for field 
service, funds allotted to that State for the support of its National 
Guard may be used for the purchase, from the War Department, 
of any article issued by any of the supply departments of the Army; 
section 86, that any State may, with the approval of the Secretary 
of War, purchase for cash from the War Department for the use of 
the National Guard any stores, supplies, material of war, and mili- 
tary publications furnished to the Army, in addition to those issued 
under the provisions of this act, and that the stores, supplies, etc., 
so purchased may, in time of actual or threatened war, be requisi- 
tioned by the United States for use in the military service thereof, 
and when so requisitioned by the United States and delivered credit 
for the ultimate return of such property in kind shall be allowed to 
such State; section 87, that all military property issued to the Na- 
tional Guard as herein provided shall remain the property of the 
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United States; that whenever any of such property shall have been 
lost, damaged, or destroyed otherwise than through carelessness or 
neglect the Secretary of War is authorized to relieve the State from 
furtner accountability therefor, but if the loss, damage, or destruc- 
tion of the property was due to carelessness or neglect, the money 
value of such property shall be charged to the accountable State to 
be paid from funds other than Federal. 

Under date of April 2, 1917, Special Regulations No. 55 were 
issued governing the mobilization of the National Guard called or 
drafted by the President into the service of the United States, which 
provided, as per paragraph 9, that the home station of a company or 
other National Guard organization will be known as its company 
rendezvous; that the place of assembly for the National Guard from 
a State when called or drafted into the service of the United States 
will be known as the mobilization camp; and that a concentration 
camp is a place near the scene of intended operation or near em- 
barkation point, where troops are assembled for immediate use against 
the enemy or for transport to an oversea theater of operations, as 
per paragraph 37: 

United States property.—All arms, ammunition, equipment, supplies, clothing, 
animals, wheel transportation, and other United States property in the posses- 
sion of organizations, whether supplied by the United States from Federal 
funds or purchased by the State authorities, will be taken with the organization 
or shipped to the mobilization camps or to its new station. (See pars. 4, 27, 
3 aaiiae.y °* 

State, organization, and privately owned property, such as automobiles, 
trucks, and motorcycles, if taken, should be transported and maintained at the 


expense of the State, organization, or individual and not at the expense of the 
United States. 


As per paragraph 45, that— 


Suitable animals owned by a State and in the possession of mounted organiza- 
tions called or drafted into the service of the United States, or owned by the 
mounted organization or enlisted men thereof, may be sold to the United States 
at the company rendezvous (see par. 37) or the mobilization camp. They will 
not be purchased elsewhere nor taken with mounted organizations called or 
drafted except to the mobilization camp until sold to the United States. * * * 

Paragraph 48 provides for the method of accounting for United 
States property for the National Guard when it is not in the Federal 
service, and paragraph 49 provides for the transfer of accountability 
for such property when the National Guard is called or drafted into 
the Federal service. Said paragraph 49 also provides that any 
property purchased by a State from the War Department under the 
provisions of section 86 of the national defense act of June 3, 1916, 
should be brought into the service of the United States in the same 
manner as United States property. 

The last sentence of paragraph 37 expressly disclaims any Federal 
responsibility for State-owned property, such as automobiles, trucks, 
and motor cycles, if taken to the mobilization camp; and paragraph 





DECISIONS OF THE COMPTROLLER GENERAL 631 


45 expressly authorizes the purchase of suitable animals owned by 
the State and in the possession of mounted organizations. The 
reference, however, in the first sentence of paragraph 37 to United 
States property “purchased by the State authorities” apparently 
was not clear. 

On July 3, 1917, the Chief of the Militia Bureau issued Circular 
Letter No. 1, in which, after stating that many inquiries received 
from State authorities suggested the advisability of a general letter 
on the subject of “ Federal property,” stated in paragraph 4 thereof: 

State authorities should insist upon prompt settlement by supply officers of 
transfers of property to Federal service. All adjustments necessary should 
be made between date of draft and date troops are moved to concentration 
camp. Where questions are not settled promptly by survey officers appointed 
by the local commanders, see Army Regulation 711, same should be submitted 
to the department commander for proper action. The law requires that all 
articles of field equipment in the State which have been purchased from the 
War Department be transferred to Federal service and taken up as Federal 
property by the supply officers. For this class of property the State will receive 
reimbursement in kind, and not money value. See section 86, act of June 3, 
1916, supra. There is still another class of property in some States, viz: That 
purchased with funds appropriated by the State and from sources other than 
the War Department. For such property brought into Federal service with 
organizations of the National Guard, the State will receive reimbursement in 
kind. (Vol. 2, Opinions of Judge Advocate General of the Army, 1918, p. 477.) 

The present claim of the State of Colorado is based on the provi- 
sions of this circular letter, and in the interpretation of its provisions 
it is to be presumed there was no intent to exceed authority or to 
incur an obligation contrary to law. 

The duty of purchasing or procuring equipment for the use of the 
Army is not within the functions of the Militia Bureau. There 
was and is no authority of law for the Chief of the Militia Bureau 
or any officer of the Army or War Department to obtain for the 
use of the Army any State-owned property purchased from sources 
other than the War Department in consideration of or on condition 
that the State will receive reimbursement in kind, if by such reim- 
bursement it was intended that property of the same general char- 
avter of equal value purchased for the use of the Army is to be 
transferred to the State with the legal title thereto. 

The purpose of the circular letter was apparently to explain the 
meaning of United States property “purchased by the State au- 
thorities” as referred to in paragraph 37 of Special Regulations 
No. 55. In doing so, however, two classes of State property were 
included in that term. 

The first class, that purchased from the War Department, was 
covered by paragraph 49 of said regulations, which provided that 
this class of property should be brought into the service of the 
United States in the same manner but not as United States prop- 


erty. Apparently permission was thus granted to bring into the 
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service of the United States as United States property such State 
property purchased from sources other than the War Department 
which was in the possession of organizations of the National Guard, 
and there was added, “For such property brought into Federal 
service with organizations of the National Guard, the State will 
receive reimbursement in kind.” 

As stated above, section 67 of the national defense act provides 
that thereafter a sum of money shall be appropriated annually for 
providing necessary equipment of all kinds for issue to the National 
Guard, and among the duties of the Chief of the Militia Bureau 
was the approval of requisitions by the governors of the States for 
funds and equipment and supplies from appropriations for the 
National Guard. 

As there was no authority of law for making reimbursement by 
transfer of property to the State independent of its National Guard, 
the intention must have been to accomplish the reimbursement by 
equipping the National Guard in the manner provided by law. 

By permitting the organizations of of the National Guard to 
bring into the service of the United States the State property in 
question the State authorities must be presumed to have consented 
to the agreement that reimbursement in kind would be made in 
accordance with law. 

The Chief of Militia Bureau recommended subsequently that in 
order to make proper and timely provision for equipping National 
Guard organizations being organized and to be organized and recog- 
nized after the armistice there be issued necessary Ordnance, Quarter- 
master, Medical, Signal, and Engineer supplies from the available 
surplus stocks acquired for use of the United States Army during 
the war, such issues to be treated as reimbursement in kind for the 
supplies in the hands of the National Guard taken into the Federal 
service in 1917. The question as to the legality of adopting and 
carrying out this recommendation was submitted to the Judge 
Advocate General of the Army, and in his opinion of December 30, 
1918 (vol. 2, p. 1111), he stated: 

In the opinion of this office it will be necessary to secure legislation to 
authorize the Secretary of War to issue to the States for National Guard 
purposes property not acquired for that specific purpose. The authority for 
issuing property by the Federal Government to the States for equipping the 
National Guard is contained in section 88, national defense act of June 3, 
1916 (89 Stat. 166, 203), which provides for sich issues “ within the limits of 
available appropriations made by Congress.” The property in the hands of 
the National Guard when the Nationa] Guard was drafted into the Federal 
service in August, 1917, was transferred to the Federal Government and pre- 
sumably much of it, if not all, has been used up in the Federal service and for 
the ultimate purposes for which it was acquired and issued. If there was a 
way legally to return National Guard organizations to the States as organiza- 
tions after the completion of their Federal service, restoring them to the 


National Guard status, it would be but consistent and logical that they be 
returned with proper equipment, in a measurable degrec, the same as that 
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with which they were equipped when brought into the Federal service. But 
former National Guard organizat‘ons are not to be returned as such to the 
States. The members are to be discharged individually from the Federal 
service, and it has been held by this office that they return to civil life and not 
to their National Guard status. There will, therefore, be no National Guard 
organizations returned as such to the States from the Federal service, and, 
therefore, no property can be returned as equipment for National Guard 
organizations. The property which it is proposed by the Chief of Militia 
Bureau to issue to the States for National Guard service is property which 
was not acquired from funds appropriated for that purpose, and, as stated 
above, it is the view of this office that there is no authority in existing legisla- 
tion for so issuing such property in the absence of National Guard appropria- 
tions adequate for the acquirement of such property. ‘ 


The act of July 11, 1919, 41 Stat. 126, 127, provides: 


The Secretary of War is hereby authorized to issue from stores now on 
hand and purchased for the United States Army such articles of clothing and 
equipment material as may be needed by the National Guard organized under 
the provisions of the act * * * approved June 3, 1916. This issue shall 
be made without charge against m'litia appropriations and shall be reimbursed 
{reimbursement] in kind for all Federal property brought into service by State 
troupe? e's, 


The act of June 5, 1920, 41 Stat. 973, under the head of “Arms, 
uniforms, equipment, etc., for field service, National Guard,” 
provides: 


To procure by purchase or manufacture and issue from time to time to the 
National Guard upon requisition of the goyernors of the several States and 
Territories, or the commanding general, National Guard of the District of 
Columbia, such number of United States service arms with all accessories, 
Field Artillery and Coast Artillery material, Engineer, Signal, and Sanitary 
material, accouterments, field uniforms, clothing, equipage, publications, and 
military stores of all kinds, including public animals, and a reserve supply of 
such arms, material accouterments, field uniforms, clothing, equipage, and 
military stores of all kinds, as are necessary to arm, uniform, and equip for 
field service the National Guard of the several States, Territories, and the 
District of Columbia, $8,000,000: * * * And provided further, That the 
Secretary of War is hereby directed to issue from surplus stores and material 
now on hand and purchased for the United States Army such articles of 
clothing and equipment and Field Artillery matériel and ammunition as may 
be needed by the National Guard organized under the provisions of the act 
entitled “An Act for making further and more effectual provisions for the 
National defense, and for other purposes,” approved June 3, 1916. This issue 
shall be made without charge against militia appropriations. 


Similar provisions are contained in each subsequent annual ap- 
propriation act. See acts of June 30, 1921, June 30, 1922, March 2, 
1923, 42 Stat. 98, 749-750, 1410-1411, respectively, and acts of June 
7, 1924, and February 12, 1925, 43 Stat. 506, 920-021, respectively, 
and act of April 15, 1926, 44 Stat. 282. 

It thus apears that provision has been made for the complete 
equipment of the National Guard for field service, and also for a 
reserve supply of such equipment. 

It appears that the provision in the act of July 11, 1919, quoted, 
was recommended by the then Acting Chief of the Militia Bureau, 
but no specific mention was made of the State property here in ques- 
tion having been brought into the Federal service, See hearings on 
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Army appropriation bill, 1920, page 245. Nor does it appear that 
the matter has been presented to the Congress with the view of 
obtaining express legislative authority to reimburse the States in 
kind by transfer of military stores and equipment to the States, 
independent of and in addition to the issues authorized for the 
National Guard. In 1919 and 1920 there was a large surplus of 
such stores and equipment on hand, which, if it had been considered 
necessary and with legislative authority, might have been used 
without additional expense, except for transportation, to extinguish 
specifically this alleged obligation. 

In the hearings on the Army appropriation bill, 1921, page 242, 
the matter was referred to as follows: 

Mr. GREENE. With the return of the former National Guard units that 
composed the war army to their home stations, and their demobilization, 
was any considerable quantity of military supplies left for storage with 
States which can be now utilized in connection with rehabilitating the 
National Guard? 

Gen. Carter. No, sir: under the law that was all turned over to the Federal 
Government when they were called into Federal service and we have had to 
reequip the entire National Guard. Some of the States had property that 
had been purchased from State funds, and they turned that into the Federal 
Government, and we are now reimbursing them by the issue of property of like 
kind, of an equal value. 

In the hearings on the Army appropriation bill, 1922, page 1147, 
with respect to the use of National Guard equipment, it was stated : 

Gen. Carter. * * * If the States desire to use the National Guard, they 
are authorized under the law to do so at any time. As a matter of fact at the 
present time the entire National Guard of the State of Alabama is on duty 


in the mine region down there under actual field conditions, so we have to 
equip them for that purpose. 

Mr. Cramton, That brings up this question: If they should be on constant 
duty during the year there would be a consequent wearing out of equipment, 
clothing, ete. Is that constantly replaced by the Federal Government? 

Gen. Carter. Yes, sir. 


FOR CLOTHING AND EQUIPAGE 


Mr. Cramton. The State government would stand no expense of equipment, 
clothing, etc., that was worn out while being used in a strictly State service? 

Gen. Carter. They have voluntarily replaced a good deal of it; but we figure 
that since the law requires that the National Guard shall be equipped at the 
expense of the Federal Government, we should replace that equipment, even 
though it is worn out while being used in strictly State service. 

From the foregoing it appears that the State property in question 
was purchased with State funds from sources other than the War 
Department for the use of the National Guard of the State; that it 
was in the possession of the organizations of the National Guard of 
the State when the members thereof were drafted into the Federal 
service in 1917; that it was brought into the Federal service by said 
organizations; that under the act of July 11, 1919, and subsequent 
acts, property of similar character exceeding in value that brought 
into the Federal service by said organizations, including State and 
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Federal property, has been returned to the National Guard of the 
State from whom it was received in 1917; that by reason of such 
return the State has been relieved of the expense of replacing such 
property; and that such: property so returned has been available 
for use by the National Guard of the State in strictly State service. 

Although the title to the property or to any part thereof issued 
or returned to the National Guard was not transferred to the State, 
there being no authority of law for such transfer of title, such physi- 
cal return, under the circumstances, is believed to be a substantial 
compliance with the statement in Militia Bureau Circular Letter 
No. 1 that the State would receive reimbursement in kind for the 
propérty in question. 

The claim therefore, considered as one for reimbursement in cash, 
is disallowed. 


(A-17476) 


MILITARY LEAVE—PAY—INTERNATIONAL RIFLE MATCHES— 
NATIONAL GUARD OF THE DISTRICT OF COLUMBIA 


Employees of the United States and of the District of Columbia who are mem- 
bers of the National Guard of the District of Columbia are not entitled to 
leave under section 49 of the act of March 1, 1889, 25 Stat. 779, as amended 
by the act of July 1, 1902, 32 Stat, 615, for the purpose of attending the 
final “try outs” and the International Rifle Matches to be held at Rome, 
Italy, May 20 to June 5, 1927, as candidates for and as members of a rifle 
team to be sent by the National Rifle Association to represent the United 
States. 2 Comp. Gen. 1 amplified; 6 Comp. Gen. 270 reversed. 

The appropriation for “ pay of troops other than Government employees” con- 
tained in the District of Columbia appropriation act of May 10, 1926, 44 
Stat. 448, under the head of “ Militia,” is not available for the payment of 
pay to members of the National Guard of the District of Columbia who are 
not Government employees while attending the final “try outs” and the 
International Rifle Matches to be held at Reme, Italy, May 20 to June 5, 
1927, as candidates for and as members of a rifle team to be sent by the 
National Ritle Association to represent the United States. 


Comptroller General McCarl to Maj. Gen. Anton Stephan, commanding officer, 
District of Columbia Militia, March 26, 1927: 


There has been received your letter of February 16, 1927, as follows: 


The National Rifle Association in conjunction with the National Board for 
the Promotion of Rifle Practice is to select a team to represent the United States 
in rifle competition with foreign countries during the coming summer. There 
is enclosed herewith a circular from the National Rifle Association on this 
subject, together with an order issued by this headquarters. 

Information is requested as to whether or not officers and enlisted men of the 
National Guard of the District of Columbia detailed by orders of this head- 
quarters to participate in the “try outs,” who may win places on the United 
States team, can be paid the pay of their grade from District of Columbia 
funds under the appropriation “Pay of troops,” contained in the District of 
Columbia appropriation act, if such personnel be non-Government employees, 
and if Government employees, whether they may be granted military leave 


66344°—27——42 








636 DECISIONS OF THE COMPTROLLER GENERAL 


under the provisions of section 49 of the act of Congress approved March 1, 
1889, as amended by the act approved July 1, 1902. Such pay or military leave 
to be granted during the time of the final “try outs” and the time consumed in 
traveling to, remaining at, and returning from the international matches as 
members of the United States rifle team. 


General Order No. 7, February 9, 1927, District of Columbia 
Militia, provides: 


1. Under authorization from the National Rifle Association of America, “ try 
outs” for a rifle team to represent the United States of America at the Inter- 
nitional Rifle Matches, Rome, Italy, on or about May 1, 1927, will be held at the 
National Guard target range, Camp Simms, Congress Heights, D. C., Sunday, 
March 6. 1927, or in case of inclement weather, Sunday, March 13, 1927. 

2. Conditions of competition : 

Eligibility : Open to any citizen of the United States. 

a 7 * a * é “¢ 

3. The high men throughout the United States will be selected by a com- 
mittee of the National Rifle Association and these men will be sent to a central 
point, possibly Quantico, for the final tryout. All expenses will be borne by 
the National Rifle Association. The final tryouts will be held between April 
17-30. During this period the team will be selected and trained. 

4. All persons desiring to enter this competition will register with the 
executive officer of the competition on or before Tuesday, March 1, 1927, 
communications being addressed to the executive officer at the National Guard 
Armory, North Capitol & D Streets, Washington, D. C. 


It is further stated in the circular letter of the National Rifle 
Association that the matches will take place in Rome, Italy, May 
20—June 5. 

Section 40 of the act of March 1, 1889, 25 Stat. 778, changed 
to section 43 by the act of February 18, 1909, 35 Stat. 634, provides: 

That any drill, parade, encampment, or duty that is required, ordered, or 
authorized to be performed under the provisions of this act, shall be deemed 
to be a military duty * * *. 

Section 49 of the act of March 1, 1889, changed to section 52 by the 
act of February 18, 1909, provides: 

That all officers and employees of the United States and of the District of 
Columbia who are members of the National Guard shall be entitled to leave 


of absence from their respective duties, without loss of pay or time, on all 


days of any parade or encampment ordered or authorized under the provisions 
of this act. 


The act of July 1, 1902, 32 Stat. 615 under “ Militia of the District 


of Columbia,” provides: 

* * * ‘That section forty-nine of “An Act to provide for the organization 
of the militia of the District of Columbia,’ approved March first, eighteen 
hundred and eighty-nine, shall be construed as covering all days of service 
which the National Guard, or any portion thereof, may be ordered to perform 


by the commanding general. 

The act of May 10, 1926, 44 Stat. 448, making appropriations for 
the District of Columbia for the fiscal year 1927, under “ Militia ” 
provides : 

For expenses of target practice matches, $2,500. 


For pay of troops other than Government employees, to be disbursed under 
the authority and direction of the commanding general, $9,000. 
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Section 49 of the act of March 1, 1889, as originally enacted, 
provided for the granting of leave on days of parade and encamp- 
ment only. The amendment thereof by the act of July 1, 1902, had 
the effect to extend this right to cover all of the other military 
duties provided by the act of March 1, 1889, and later as amended 
by the act of February 18, 1909, which might be ordered to be per- 
formed by the commanding general. 

In 2 Comp. Gen. 1, it was held that section 49 of the act of 
March 1, 1889, as amended, was not inconsistent with and therefore 
not repealed by section 80 of the national defense act of June 3, 
1916, and that officers and employees of the United States and of 
the District of Columbia who are members of the National Guard 
of the District of Columbia are entitled under said section 49 
in addition to that provided by section 80 of the national defense 
act to leave of absence from their duties without loss of pay or 
time on all days while properly in the performance of National 
Guard duties indicated in the act of March 1, 1889, as amended 
by the act of February 18, 1909. 

The only express provision contained in said acts with reference 
to target practice or rifle matches is section 44 of the act of March 
1, 1889, which provides: ; 

The National Guard shall have the use of the drill grounds and rifle-range 
at the Washington Barracks, subject to the approval of the Secretary of War, 
and the commanding general of the militia shall provide such additional 
targets and accessories as may be necessary for the use of the militia. 

Provision is thus made for the members of the National Guard 
of the District of Columbia to engage in local target practice which 
may include rifle matches, but it can not be implied therefrom that 
authority is thereby given to participate in rifle matches held eise- 
where or under other authority, except as same may be included in 
the annual encampments. 

The appropriation for “ pay of troops other than Government em- 
ployees ” must also be read with and construed in connection with 
the act of March 1, 1889, as amended by the act of February 18, 
1909, and as so construed it authorizes pay. for the troops other than 
Government employees while properly in the performance of the 
inilitary duties indicated in said acts. 

The questions presented are answered in the negative. 14 MS. 
Comp. Gen. 571, October 12, 1922, and 6 Comp. Gen. 270, holding 
that Government emplayees who are members of the National Guard 
of the District of Columbia are entitled to leave of absence under 
said section 49 of the act of March 1, 1889, as amended, to attend 


the interstate rifle matches held at Sea Girt, N. J., will not hereafter 
be followed. 





DECISIONS OF THE COMPTROLLER GENERAL 
(A-17521) 
PAY—ARMORY DRILL—NATIONAL GUARD 


The participation in a civilian entertainment by an orgunization of the National 
Guard, the members thereof appearing in costume and not in the prescribed 
uniform, is not a compliance with the laws and regulations entitling to 
armory drill pay. 


Assistant Comptroller General Ginn to Capt. R. G. Jenks, United States Army, 
March 28, 1927: 


There has been received your letter of February 21, 1927, trans- 
mitting supplementary pay roll of Troop B, One hundred and sixth 
Cavalry, Michigan National Guard, covering pay for two drills for 
the entire organization, the drills being incident to participation by 
the organization in a civilian entertainment in Detroit, Mich., on 
June 21 and 28, 1926, and requesting decision as to whether you are 
authorized to pay same in view of the doubt as to whether this par- 
ticipation in a civilian entertainment may be considered as a com- 
pliance with all the requirements of law and regulations entitling to 
drill pay. 

It appears that during June, 1926, a “ patriotic spectacle” was 
held in which this organization participated for a period of not less 
than one and one-half hours each night for 12 consecutive nights, 
during which period occurred two regularly ordered drill dates, 
June 21 and 28; that the officers and men proceeded from and re- 
turned to the armory in uniform, but donned costumes for partici- 
pation in the spectacle. The coi.:manding officer states that the fol- 
lowing activities were performed: Grooming, saddling, bridling, 
troop formation, march in review—mounted, mounted pursuit, dis- 
mounted maneuvers, firing blank ammunition, unsaddling, un- 
bridling, and grooming. 

Section 92 of the national defense act, as amended by the act of 
June 3, 1924, 43 Stat. 363, 364, provides, among other things, that 
credit for an assembly for drill or for indoor target practice shall 
not be given unless the period of actual military duty and instruction 
participated in by each officer and enlisted man at each such assembly 
at which he shall be credited as having been present shall be of at 
least one and one-half hours’ duration and the character of such 
training such as may be prescribed by the Secretary of War. 

Section 109 of the natioral defense act, as also amended by the act 
of June 3, 1924, provides that under such regulations as the Secretary 
of War may prescribe officers of and below the grade of captain 
belonging to organizations shall receive compensation for each reg- 
ular drill or other period of instruction authorized by the Secretary 
of War, within certain limits as to number of drills, “at which they 
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shall have been officially present for the entire required period of 
not less than one and one-half hours.” 

Section 110 of the national defense act, as amended by the act of 
June 6, 1924, 43 Stat. 471, provides that enlisted men shall receive 
compensation “ for each drill ordered for his organization where he 
is officially present and in which he participates for not less than 
one and one-half hours,” within certain limits as to number of drills. 

Paragraph 443, National Guard Regulations, 1922, provides: 


No member of an organization will receive credit for attendance at drill, so 
far as pay is concerned, unless present and under instruction in uniform, pro- 
vided uniforms have been issued to the organization of which he is a member. 


Assuming that the activities performed were of the character 
prescribed by the Secretary of War, yet the performance thereof in 
costumes as a part of a civilian entertainment or “spectacle” and 
not in the prescribed uniform, can not be considered a military assem- 
bly for drill, nor may the members of the organization thus partici- 
pating be considered as officially present within the meaning of the 
laws and regulations. 

Payment of the voucher is not authorized. 


(A-17662) 


SUBSISTENCE, PER DIEM IN LIEU OF—FRACTIONAL DAYS—ARMY 
OFFICER 


An officer of the Army traveling on duty in connection with the National 
Guard is not entitled to a per diem in lieu of subsistence for trips made in 
his privately owned automobile where he left his station at 7 p. m. or later 
and returned before midnight of the same day. 


Comptroller General McCarl to Maj. C. M. Exley, United States Army, March 

28, 1927: 

There has been received your letter of February 11, 1927, trans- 
mitting a voucher in favor of Capt. T. L. McMurray, Infantry 
(D. O. L.), United States Army, for reimbursement of traveling 
expenses incurred in connection with travel in making visits of 
‘nstruction to various units of the National Guard, January 17 to 
February 2, 1927, and requesting decision whether payment of items 
for fractional per diem allowance of $1.50 for each trip is authorized. 

The inspections were directed by orders issued January 1, 1927, 
pursuant to authorization contained in section 67 of the national 
defense act, 39 Stat. 166, as amended by the act of September 22, 
1922, 42 Stat. 1034, and regulations thereunder promulgated by War 
Department Circular No. 19, dated April 13, 1925, and involved 
travel in Captain McMurray’s privately owned automobile on different 
dates from Baltimore to Laurel, Bel Air, Westminster, and Annapo- 
lis, all in Maryland, each trip commening at 7 p. m. or later and 
ending before midnight of the same day. 
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Reference is made to decision of November 21, 1924, 4 Comp. Gen. 
467, which states the rule for payment of per diem allowance for 
tractional parts of days, quoting from the syllabus as follows: 


Officers and employees are not entitled to a per diem in lieu of subsistence 
for short trips between the hours of 6 p. m. one day and 8 a. m. of the follow- 
ing day when the absence is of such short duration or between such hours as 
to preclude the presumption of a necessity for incurring any expenses for 
subsistence during said period. 


It is urged that this case has application to civil officers and 
employees and does not apply to offices in the military service 
whose travel is authorized under different legislation. 

Section 12 of the act of June 10, 1922, 42 Stat. 634, as amended 
by the act of June 1, 1926, 44 Stat. 680, provides: 


* * * Unless otherwise expressly provided by law, no oflicer of the services 
mentioned in the title of this Act shall be allowed or paid any sum in excess 
of expenses actually incurred for subsistence while traveling on duty away. from 
his designated post of duty, nor any sum for such expenses actually incurred 
in excess of $7 per day. The heads of the executive departments concerned are 
authorized to prescribe per diem rates of allowance, not exceeding $6, in lieu of 
subsistence to officers traveling on official business and away from their 
designated posts of duty. 


A careful consideration of the acts cited under which the travel 
here in question was directed fails to disclose that the authority 
granted thereunder is any greater or different in effect than that 
carried in the acts authorizing payment of subsistence expenses for 


travel by civil officers and employees. The essential feature of al! 
such acts is to provide for the payment of increased expenses because 
of travel on public business away from the official station and such 
payment under each act is subject to the basic requirement that the 
expense be necessary in the public service. There appearing nothing 
in the acts authorizing the payment of expenses of subsistence to 
officers and noncommissioned officers of the Army traveling on duty 
in connection with the National Guard which would require or justify 
any different treatment, the cited decision is applicable to the travel 
in question. 

You are advised that as the travel here in question precludes the 
presumption of a necessity for incurring any expenses for sub- 
sistence, payment of the per diem allowance on the voucher is not 
authorized. 


(A-17750) 


VEHICLES—SEIZED AUTOMOBILES—USE OF BY FEDERAL 
AGENCIES 


Motor vehicles forfeited to the United States for violation of the customs 
laws or the national prohibition act and turned over to the Treasury 
Department, pursuant to the act of March 3, 1925, 43 Stat. 1116, may be 
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used only for enforcement of customs laws, the national prohibition act, 
and the narcotic act, and the appropriations for said services are ex- 
clusively available for the expenses of maintenance, repairs, and operation 
of such vehicles. 


Comptroller General McCarl to the Attorney General, March 28, 1927: 
I have your letter of March 12, 1927, as follows: 


* * * JT beg to advise you that the prohibition service through its 
zone supervisor at New Orleans, Louisiana, has temporarily loaned the 
United States marshal at that place a Ford truck for his official use in 
conveying prisioners between the house of detention and the parish prison, 
and.also for transporting, from one place to another, perishable goods which 
have been condemned by the court, under the provisions of the pure food 
and drugs act. The marshal states that the loan of this truck, which 
wis presumably forfeited to the Government under the provisions of the 
national prohibition act and turned over to the prohibition department 
by order of court, for official use, under the act approved March 38, 1925 
(43 Stat. 1116), has resulted in a considerable saving on account of truck 
hire, removal of prisoners, ete., during the brief period the truck has been 
in his custody. 

Your ruling is respectfully requested (1) as to whether this department 
can properly authorize the marshal to incur the expense incident to the 
purchase of gasoline and lubricating oil for use in connection with the opera- 
tion of the truck and (2) whether the marshal may properly be authorized 
to pay, from the appropriation “ Salaries, fees and expenses of marshals, 
U. S. courts,” any necessary expenses incident to repairs for said truck and 
for the purchase of tires and other parts. 


The act of March 3, 1925, 43 Stat 1116, provides that any vessel or 
vehicle summarily forfeited to the United States for violation of 
the customs laws, may, in the discretion of the Secretary of the 


‘Treasury, under such regulations as he may prescribe, be taken and 
used for the enforcement of the customs laws or the national pro- 
hibition act, in lieu of the sale thereof. Said act also provides: 


That upon application therefor by the Secretary of the Treasury, any vessel 
or vehicle forfeited to the United States by a decree of any court for violation 
of the customs laws or the national prohibition act may be ordered by the court 
to be delivered to the Treasury Department for use in the enforcement of the 
customs laws or the national prohibition act, in lieu of the sale thereof under 
existing law. 

That any vessel or vehicle acquired under the provisions of section 1 or 2 
of this act shall be utilized only for official purposes in the enforcement of the 
customs laws or the national prohibition act. The appropriations available for 
defraying the expenses of collecting the revenue from customs or for enforce- 
ment of the national prohibition act shall hereafter be available for the payment 
of expenses of maintenance, repair, and operation of said vessels and vehicles, 
including motor-propelled passenger-carrying vehieles. * * * Provided, how- 
ever, That a report shall be submitted to Congress each year in the Budget, 
setting forth in detail a description of the vessels or vehicles so acquired, the 
cost of acquiring, the appraised value thereof, the uses to which they have been 
put, the appraised value of seizures resulting from their use, and the expense 
of operating such vessels or vehicles: * * * 


The act of March 2, 1926, 44 Stat. 143, authorizes the use of such 
confiscated motor vehicles by narcotic agents also. The law having 
clearly specified the uses that may be made of these vehicles and the 
appropriations chargeable with their maintenance when so used, the 
questions submitted by you must be and are answered in the negative. 
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(A-17771) 
CONTRACTS—FILING IN GENERAL ACCOUNTING OFFICE 


Under section 3743, Revised Statutes, as amended by section 18 of the act of 
July 31, 1894, 28 Stat. 210, and section 304 of the act of June 10, 1921, 42 
Stat. 24, all contracts on behalf of the Government, or of its wards, in any 
manner connected with the settlement of public accounts, whether for the 
sale of material and collection of money therefor or for the purchase of 
material and the payment of money therefor, or whether both the collection 
and payment of money be involved, are required to be filed in the General 
Accounting Office. : 

The requirements as to the filing of contracts in the General Accounting Office 
are not in any way affected or governed by the requirements as to the filing 
of contracts in the returns office of the Department of the Interior. 


Comptroller General McCarl to the Secretary of the Interior, March 28, 1927: 

There was transmitted February 3, 1927, to this office by the 
Commissioner of Indian Affairs for direct settlement a claim of 
the Algoma Lumber Co. under contract dated June 20, 1923, No. 
64073-23, for $39.62 as reimbursement of one-half of the expense of 
fighting fire on June 6, 7, 1926, in the southwest corner of Antelope 
Valley timber unit. 

An examination of the files of this office failed to disclose the 
contract having been transmitted here as provided in section 3743, 
Revised Statutes, as amended by section 18 of the act of July 31, 
1894, 28 Stat. 210, and section 304 of the act of June 10, 1921, 42 
Stat. 24, and request was made in letter, dated February 26, 1927, 
of this office to the Commissioner of Indian Affairs for the con- 
tract. By letter dated March 9, 1927, the commissioner has for- 
warded a copy of the contract and has inclosed a copy of an opinion 
dated April 17, 1912, of a former Assistant Attorney General to 
the effect that a contract under authority of section 7 of the act of 
June 25, 1910, 36 Stat. 855, for the sale of timber on Indian lands 
was not such a contract as is required by section 3744, Revised 
Statutes, to be filed in the returns office of the Interior Department. 
The commissioner stated that— 

Subsequent to this decision scores of contracts for the sale of tribal timber 
and thousands of contracts for the sale of allotted timber have been approved 
by the Department of the Interior. -Many of these contracts extend over a 
period of ten or fifteen years and the prices are subject to increase in the dis- 
cretion of the Commissfoner of indian Affairs. Very few of the contracts 
provide for the payment of a definite sum, the amount to be paid being ordi- 
narily dependent upon the amount of timber actually cut. Even the price per 
thousand feet is not definitely fixed for long periods and in many instances the 
price will change at the end of each three-year period. 

Changing conditions have required frequent modifications of contracts in the 
past and probably will in the future. This necessitates examination of the 
original contract and often the furnishing of certified copies of the same. 
Each of the general contracts is secured by a bond and the practice of surety 
companies of writing short term bonds and the death or other incapacity of 
individual sureties frequently calls for consultation of the contract. When suit 


on a contract or bond is begun certified copies, in duplicate, of the original 
contract and bond must be furnished the Department of Justice. Were these 





DECISIONS OF THE COMPTROLLER GENERAL 643 


originals at the General Accounting Office much delay and inconvenience to 
that office and this office would result in this connection. 

The withdrawal from the Indian Office files of all original timber contracts 
now in force would result in a disastrous mutilation of the files and this office 
has no funds with which to employ the copyists that would be needed for several 
months to make copies of the same. It is not felt that the originals of such 
contracts, or even copies of them, would be of material assistance to the General 
Accounting Office in auditing the accounts of a special disbursing agent at an 
Indian agency. The contracts do not call for a definite payment and the 
amount collected in any quarter or fiscal year is wholly dependent upon the 
amount of timber cut during that period, as to which the General Accounting 
Office can have no possible check. The total amount collectible under the full 
term of the contract is impossible of ascertainment by an auditing official 
except as he relies upon the statement of another party as to the amount of 
timber actually cut. 

The requirements of section 3744, Revised Statutes, with respect 
to the filing of copies of contracts and bids in the returns office and 
the requirements of section 3743, Revised Statutes, as amended, 
supra, with respect to the filing of contracts in this office appeai 
to have been confused by the commissioner. Whatever may be thie 
requirement with respect to the filing of contracts in the returns 
office, it is clear that both the law and good. accounting procedure 
require all contracts on behalf of the Government or on behalf of the 
Indians who are its wards to be filed in the General Accounting Office— 
whether the contract is for the sale of material and collection of 
money therefor or for the purchase of material and the payment of 
money therefor, or whether it may involve both the collection and 
payment of money under certain circumstances, as in this instance. 

It is requested that appropriate instructions be issued to such of 
the officers and employees of the Interior Department as may be 
necessavy to insure compliance with the foregoing as to all contracts 
hereafter entered into whether for the purchase or sale of material, 
ete. 

The claim for $39.62 in this instance will be settled in due course. 


(A-17803) 


TRANSPORTATION OF DEPENDENTS OF AN OFFICER OF THE 
ARMY--STEPCHILD 


A stepchild may not be recognized as being within the term child as used in 
section 4 of the act of June 10, 1922, 42 Stat. 627, for the purpose of pay- 
ment of the monetary allowance authorized by section 12 of said act in 
connection with the transportation of the dependents of certain classes 
of Army personnel incident to their permanent change of station. 


Comptroller General McCarl to the Secretary of War, March 30, 1927: 
There has been received your letter of March 17, 1927, asking 

decision whether a stepchild may be recognized to be within the 

term child as used in section 4 of the act of June 10, 1922, 42 Stat, 
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627, for the purpose of payment of the monetary allowance author- 
ized by section 12 of said act in connection with the transportation 
of the dependents of certain classes of Army personnel incident to 
their permanent change of station. 

Your letter reads in part: 

The numerous decisions on this general subject have been given careful 
consideration, particularly your decision of May 15, 1922, 1 Comp. Gen. 671, 
and the decision of the Comptroller of the Treasury dated May 14, 1918, 24 
Comp. Dec. 686, but all such decisions were rendered prior to June 10, 1922, 
the date of approval of the statute now controlling, and were in interpretation 
of statutes which have subsequently been repealed or modified. 

While section 12 of the act of June 10, 1922, extends the provisions of the 
earlier law, the act of May 18, 1920, by providing for a new form of allowance, 
the payment in money of amounts equal to the commercial transportation 
costs, it also appears to modify the scope of the prior law with respect to the 
classes of dependents to which it applies, the last sentence of the section read- 
ing “ Dependent children shall be such as are defined in section 4 of this act.” 
And, in view of your decision of August 29, 1923, 3 Comp. Gen. 109, and other 
similar decisions, I believe you agree to the principle that the definition of 
dependents stated in section 4 controls with respect to the money allowance 
in lieu of transportation provided in section 12 of the act cited. 

In lieu of the transportation in kind authorized by section 12 of 
the act of May 18, 1920, 41 Stat. 604, to be furnished the dependents 
of officers and certain enlisted men incident to permanent change 
of station, section 12 of the act of June 10, 1922, authorized payment 
in money of an amount equal to the commerical cost of the trans- 
portation of the dependents and further provided that. “ Dependent 
children shall be such as are defined in section 4 of this act.” Section 
4 provides that the term dependents as used in that act shall include 
“unmarried cildren under 21 years of age.” 

The dependents for whom transportation in kind was authorized 
by section 12 of the act of May 18, 1920, are described in that act as 
“a wife or dependent child or children.” The consistent holding 
has been that the words child or children used therein do not include 
a stepchild. 27 Comp. Dec. 583; 1 Comp. Gen. 670; 54 MS. Comp. 
Gen. 890. 

The construction placed on the term child, as used in the act 
of April 16, 1918, 40 Stat. 530, providing for the payment of com- 
mutation of quarters, heat, and light under certain conditions to 
officers who maintained a place of abode for a “ wife, child, or de- 
pendent parent,” was that it did not. include a stepchild, 24 Comp. 
Dec. 684, and in considering the rights of officers with respect 
to the subsistence and rental allowance provided by sections 5 and 
6 of the act of June 10, 1922, 42 Stat. 631, this office has taken 
a position consistent with its holding under the act of April 16, 
1918, and has uniformly denied the right of an officer to be paid 
subsistence or rental allowance in behalf of a stepchild. 
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The view of this office has been and is that the language of sec- 
tion 4 of the act of June 10, 1922, contains nothing to indicate 
un intention on the part of the Congress to give to the term child 
us used therein any different meaning than it was construed to have 
as used in the act of May 18, 1920, except in the respects specifi- 
cally provided for by the language of that section, i. e., that the 
child must be unmarried and under 21 years of age. 

In view of the situation stated and after a full consideration 
of the matter, I am not aware of any reason for a departure from 
the construction and practice heretofore followed and which recog- 
nized that a stepchild is not a dependent within the meaning of 
section 4 of the act of June 10, 1922. 


OC 


(A-17740) 


DEPARTMENTS AND ESTABLISHMENTS, SERVICES BETWEEN— 
TELEGRAPH SERVICE 


Excess charges paid by the Signal Corps, United States Army, upon telegraph 
messages sent for other departments through commercial lines are not for 
adjustment between appropriations of the department in which the message 
originates and the appropriation of the War Department originally charged, 
but are for adjustment between the telegraph company and the War De- 
partment, the commercial lines in such cases having been paid in excess 
of the rates properly chargeable to the Government for the services 
performed. 

Comptroller General McCarl to the Secretary of War, April 2, 1927: 

There is before this office for consideration an adjustment of appro- 
priations requested by the Chief of Finance in connection with the 
paying of telegraph messages sent for the Navy Department through 
commercial telegraph companies by the Signal Corps, United States 
Army, in September, 1925. 

The adjustment requested is in connection with an item of 65 cents 
suspended on voucher 9684, November, 1925, accounts of Commander 
J. H. Merriam (S.C.), United States Navy, representing reimburse- 
ment to the War Department for toll charges of Navy messages car- 
ried by commercial lines and paid for by the Signal Corps. The 
amount suspended was deducted by the Navy Department from a 
subsequent reimbursement voucher, No. 3019, June, 1926, accounts of 
Commander H. E. Stevens (S.C.), United States Navy. Payment to 
the commercial lines was originally made by Capt. C. J. Dick, 
United States Army, on vouchers Nos. 680 and 681, accounts for 

79 ? 

October, 1925. 

It is contended by the Chief of Finance that deduction in the reim- 
bursement voucher of Commander Stevens was erroneous, and he 
requests that action be taken to reimburse the appropriation “ Signal 
Service of the Army, 1926,” and charge the proper Navy appropria- 
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tion in the amount of 65 cents, either by transfer settlement or Navy 
disbursing officer’s check. In first indorsement of March 4, 1927, to 
this office it was stated by the Chief of Finance in part as follows: 


2. As stated in the correspondence, the question of suspensions by the 
General Accounting Oflice of toll charges in dispatches filed with the War 
Department message center by other departments, was made the subject 
of a conference in the office of the chief of accounts, military division, at 
which it was explained to the accounting authorities that the Signal Corps 
was unable to censor such business or to designate whether the service should 
be placed on commercial lines at day or night rates, and that the War Depart- 
ment had no right to assume the responsibility of delaying business of other 
departments by sending the same at the night rate. 

3. As the matter now stands, the War Department remains charged with 
the item of $0.65 expended for the account of the Navy, and, while no men- 
tion is made of any Suspension or disallowance in the accounts of the War 
Department disbursing officer who paid the original charge to the telegraph 
company, it is assumed that the action of the General Accounting Office in 
reference to the accounts of J. H. Merriam was coincident with a suspension 
in the accounts of the War Department disbursing officer concerned. While 
the item in question is very small, the outcome of this matter is of consider- 
able importance to the War Department, inasmuch as a large volume of 
business of this character is being handled by the Signal Corps for other 
Government departments, in which this situation will undoubtedly frequently 
recur. 


There has been no suggestion by this office that the Signal Corps 
of the Army is responsible for the censoring of communications 
originating with other departments or for determining whether 
such communications should be sent as day or night messages, and 
in the instant matter no such question is involved. As shown by 
the difference sheet in the account of Commander Merriam, copy 
of which was furnished the Chief of Finance, the amount of 65 
cents was made up of five different items, ranging from 9 to 26 
cents, all of which represent overcharges by the commercial lines 
for the messages carried. Copies of messages in the accounts of 
Capt. C. J. Dick show that they were properly designated as night 
letters or night messages but the telegraph company charged and 
was paid for an amount in excess of the rates properly chargeable 
to the Government for such services. In view of such circumstances 
the deduction made in the reimbursement voucher by the Navy 
Department for the amount in question was proper and an adjust- 
ment of the appropriation as suggested by the Chief of Finance is 
not authorized. 

In view of the small amount involved no charge was raised in 
the accounts of Capt. C. J. Dick, and the accounts of Commander 
Merriam have been adjusted by the subsequent deduction made by 
Commander Stevens. If the War Department feels that the appro- 
priation “ Signal Service of the Army, 1926,” should be reimbursed, 
it should take proper action to do so by withholding that amount 
from subsequent bills paid the commercial lines involved or call 
upon such commercial lines for reimbursement therefor, as it appears 
from the records that the telegraph companies rather than the Navy 
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Department should make good this amount. No further action in 
the matter will be taken by this office. 

With respect to the statement of the Chief of Finance quoted 
above that while the item in question is very small the outcome is 
one of considerable importance to the War Department due to the 
large volume of business of such character being handled by the 
Signal Corps for other Government departments, it is not apparent 
how situations such as this will arise in the future under the new 
procedure adopted, effective July 1, 1926, pursuant to the provi- 
sions of the act of April 15, 1926, 44 Stat. 267, and decision of this 
office, 5 Comp. Gen. 1041, and for that reason it is not deemed 
necessary to further consider the matter at this time, 


(A-17754) 
ACCOUNTING, SURPLUS FUND—LAPSED APPROPRIATIONS 


When no-year appropriations have been carried to the surplus fund under a 
law directing balances in certain specific amounts to be so carried, the 
restoration from the surplus fund to the appropriations of amounts neces- 
sary to pay claims or obligations existing at the time of the enactment 
is not authorized. Such claims should be handled the same as claims 
chargeable to lapsed annual appropriations, the unexpended balances of 
which have been carried to the sarplus fund, by reporting them to the 
Congress as certified claims. 

Comptroller General McCarl to the Secretary of the Treasury, April 2, 1927: 

I have your letter of March 12, 1927, requesting advice as to 
whether in view of the provisions of the act of May 10, 1926, 44 Stat. 
464, 467, the restoration of the sum of $51.20 to the appropriation 
“Diversion dam, Gila River Reservation, Ariz. (reimbursable) ,” 
and $201 to the appropriation, “ Diversion dam, Gila River above 
Florence, Ariz. (reimbursable).” from the surplus fund, is author- 
ized for the purpose of paying the items covered by certificate of 
settlement No. 0145113 of February 14, 1927, in favor of the Pratt 
Gilbert Co., or whether the amount certified as payable against those 
appropriations should be reported to the Congress as certified claims, 

The two appropriations in question were no-year appropriations 
and were so carried on the books of the Treasury Department and 
of this office until carried to the surplus fund pursuant to the provi- 
sions of the act of May 10, 1926, 44 Stat. 464, in which it was 
provided : 

For necessary repairs, operation, and maintenance of the Sacaton Dam and 
bridge superstructure across the Gila River, near Sacaton, Arizona, reimburs- 
able in accordance with the act of August 24, 1912 (Thirty-seventh Statutes 
at Large, page 522), there is hereby made available until June 30, 1927, not 


exceeding $7,000 of the unexpended balance of the appropriation made in the 
act of March 2, 1917 (Thirty-ninth Statutes at Large, pages 974 and 975), for 
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the construction of the Sacaton Dam and superstructure: Provided, That the 
remainder of the unexpended balance of said appropriation, amounting to $1,800, 
shall be covered into the Treasury and carried to the surplus fund immediately 
upon the approval of this act. 


* * * s . * . 


The following unexpended balances of the appropriations hereinafter enumer- 
ated shall be covered into the Treasury and carried to the surplus fund im- 
mediately upon the approval of this act: 

* * = - cs * + 


Diversion dam, Gila River about Florence, Arizona (reimbursable), act of 
March 2, 1917 (Thirty-ninth Statutes at Large, page 974), $8,473.88. 


The obligations covered by the certificate here in question appear 
to have been incurred prior to the passage of the act of May 10, 1926, 
supra, and there was no provision made in said act of May 10, 1926, 
for paying obligations then existing under the appropriations the 
balances of which in specific amounts were directed to be carried to 
the surplus fund. Under such circumstances it must have been in- 
tended that any claim then existing against such appropriations and 
subsequently presented for payment should be handled in the same 
manner as claims against annual appropriations the unexpended bal- 
ances of which have been carried to the surplus fund pursuant to 
the provisions of section 5, act of June 20, 1874, 18 Stat. 110; that is 
to say, by reporting them to the Congress as certified claims pursuant 
to the provisions of the act of June 14, 1878, 20 Stat. 130. 

The matter here presented is essentially different from cases in 
which the unexpended balances in no-year appropriations were car- 
ried to the surplus fund pursuant to a report of the administrative 
office that all expenses with respect to the object or objects for which 
the appropriation was made had been paid. In such cases it has been 
held that an amount sufficient to cover a claim in existence at the 
time the appropriation was carried to the surplus fund could be 
restored therefrom to the appropriation for the purpose of provid- 
ing funds for the payment of the claim upon the theory that the 
administrative report that all of the expenses had been paid was 
erroneous. A-2656 of April 14, 1925; A-9146 of May 23, 1925. In 
a case, as here involved, where the carrying to the surplus fund is 
accomplished pursuant to legislative direction specifying the sum to 
be so carried, there is no basis for such action and it must be held 
that the restoring of any amounts to the appropriation in such 
cases for the purpose of paying outstanding claims, is not authorized. 

The certificate has accordingly been amended by inserting the 
words “ certified claims” after the appropriations. The typewritten 
memorandum attached to the certificate purporting to direct restora- 
tion from the surplus fund to the credit of the two appropriations 
in quesion has been removed, and the matter is for handling the 
same as other certified claims. 





DECISIONS OF THE COMPTROLLER GENERAL 


(A-17796) 
PAY, LONGEVITY—ARMY OFFICER 


An officer of the Army is not entitled to credit in the computation of his lon- 
gevity pay for services rendered as watchman in the Coast and Geodetic 
Survey office at Washington, D. C. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

April 2, 1927: 

There has been received your letter of March 12, 1927, requesting 
decision whether payment is authorized on a voucher transmitted 
therewith in favor of Maj. William H. Keith, retired, United States 
Army, for $727.08 additional longevity pay from July 1, 1924, to 
December 31, 1926. 

The Official Army Register, 1927, at page 755, shows Major Keith’s 
services as follows: 

Maj. U. S. A. 18 Sept. 18; accepted 18 Sept. 18; hon. dis. 30 Sept. 20.—Maj. 
F. D. 1 July 20; accepted 30 Sept. 20; retired 15 Dec. 22. , 

His military service credit for longevity pay purposes at date of 
retirement was 4 years 2 months and 28 days. In addition thereto 
there is included in the computation on the voucher continuous active 
duty since retirement and services as.watchman in the Coast and 
Geodetic Survey office at Washington, D. C., from August 25, 1887, 
to June 29, 1893, a total of 5 years 10 months and 5 days’ service. 
The crediting of active duty since retirement is in accordance with 
the rule stated in the decision of October 16, 1923, 3 Comp. Gen. 212. 
It is urged that he is entitled to credit his services in the Coast and 
Geodetic Survey under the provisions of section 11 of the act of 
May 18, 1920, 41 Stat. 604, and the decision of the Court of Claims 
in the case of Edgar L. Woods v. United States, 62 Ct. Cls. 610, 

The holding in the Woods case, cited, is stated to have been based 
on the interpretation placed on the longevity proviso in the May 18, 
1920, act by the Supreme Court in the case of United States v. Noce, 
268 U. S. 613, which was to the effect that all military or quasi- 
military service which had theretofore been counted for longevity- 
pay purposes in any one of the services, should be included in the 
computation of longevity in any other of the six services. Under the 
rule therein stated, services in the Military and Naval Academies 
could not be counted in computing length of service in any of the 
services. Such Court of Claims decision is not understood to have 
overruled the Schreiner case, 48 Ct. Cls. 480, nor to be in conflict 
with the accepted rule, that civilian service generally in a civil- 
service status rendered in the Army, Navy, Marine Corps, Coast 
Guard, Coast and Geodetic Survey, and Public Health Service, may 
not be counted for longevity purposes. 
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The service in question—that of watchman in the Coast and Geo- 
detic Survey Office—was civilian service in one of the departments 
at Washington, D. C., for which longevity credit is not author- 
ized. The service is understood to have been under an appointment 
from the Secretary of the Treasury for duty in the administrative 
office of the Coast and Geodetic Survey. 

You are advised that payment is not authorized on the voucher. 


(A-17797) 


STANDARD GOVERNMENT FORM OF CONSTRUCTION CONTRACT— 
LIQUIDATED DAMAGES 


Article 9 of the Standard Government Form of Construction Contract does not 
require the findings of fact of the contracting officer as to the, causes of 
delay to be approved by the head of the department or establishment 
concerned unless the contractor within 30 days from the date of such 
findings should appeal therefrom. 

The question whether under article 9 of the Standard Government Form of 
Construction Contract, a contractor is chargeable with liquidated damages, 
depends upon the terms of the contract and the facts as found by the 
contracting officer and presents a question of law which should not be 
determined by an administrative or disbursing officer. Liquidated damages 
should be deducted for all delays and any claims for the amount thereof 
should be submitted to the General Accounting Office for direct settlement. 


Comptroller General McCarl to the Secretary of the Interior, April 2, 1927: 

There has been received your letter dated March 17, 1927, request- 
ing decision whether article 9 of the Standard Government Form of 
Construction Contract (No. 23), approved by the President, Novem- 
ber 19, 1926, for use on and after January 1, 1927, requires the find- 
ings of the contracting officer as to the facts of delay to be approved 
by the head of his department when the contractor has made no 
appeal therefrom. 

The article provides that: 


ArticLe 9. Delays—Damages.—If the contractor refuses or fails to prosecute 
the work, or any separable part thereof, with such diligence as will insure its 
completion within the time specified in artcile 1, or any extension thereof, or 
fails to complete said work within such time, the Government may, by written 
notice to the contractor, terminate his right to proceed with the work or such 
part of the work as to which there has been delay. In such event, the Govern- 
ment may take over the work and prosecute the same to completion by con- 
tract or otherwise, and the contractor and his sureties shall be liable to the 
Government for any excess cost occasioned the Government thereby. If the 
contractor’s right to proceed is so terminated, the Government may take pos- 
session of and utilize in completing the work such materials, appliances, and 
plant as may be on the site of the work and necessary therefor. If the Govern- 
ment does not terminate the right of the contractor to proceed, the contractor 
shall continue the work, in which event the actual damages for the delay will 
be impossible to determine and in lieu thereof the contractor shall pay to 
the Government as fixed, agreed and liquidated damages for each calendar day 
of delay until the work is completed or accepted the amount as set forth 
in the specifications or accompanying papers and the contractor and his sure- 
ties shall be liable for the amount thereof: Provided, That the right of the 
contractor to proceed shall not be terminated or the contractor charged with 
liquidated damages because of any delays in the completion of the work due to 
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unforeseeable causes beyond the control and without the fault or negligence 
of the contractor, including, but not restricted to, acts of God, or of the public 
enemy, acts of the Government, fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually severe weather or delays of sub- 
contractors due to such causes: Provided further, That the contractor shall 
within ten days from the beginning of any such delay notify the contracting 
officer in writing of the causes of delay, who shall ascertain the facts and the 
extent of the delay, and his findings of facts thereon shall be final and con- 
clusive on the parties hereto, subject only to appeal, within thirty days, by 
the contractor to the head of the department concerned, whose decision on such 
appeal as to the facts of delay shall be final and conclusive on the parties 
hereto. 


This article does not contemplate that the findings of the contract- 
ing officer as to the facts relative to the causes and extent of delay 
shall be approved by the head of his department unless the con- 
tractor, within 30 days from the date of such finding of fact, should 
appeal therefrom to the head of the department or establishment con- 
cerned. 

Attention is invited, however, that the question whether the con- 
tractor shall be charged with liquidated damages for the delays, 
depends upon the terms of the contract and the facts found by the 
contracting officer, or by the head of the department on appeal there- 
from, and presents a question of law for determination, in the first 
instance, by this office. ; 

Therefore, administrative or disbursing officers should not under- 
take to determine whether liquidated damages did or did not accrue to 
the United States under the Standard Government Form of Construc- 
tion Contract. But in all cases involving a delay in completion of the 
work covered by such contracts deduction of liquidated damages cov- 
ering the entire period of delay, regardless of cause, should be pro- 
posed, and if the contractor is unwilling to accept settlement on that 
basis final payment should not be made by a disbursing officer but. all 
papers pertaining thereto including the findings of fact by the con- 
tracting officer and the action of the head of the department therean 
in case of appeal, should be transmitted to this office for settlement 
as a claim. 

Your question is answered accordingly. 


(A-17838) 


RETIREMENT, CIVILIAN—CERTIFICATION FOR RETENTION IN 
SERVICE 


Under the civil retirement act, as amended by the act of March 3, 1927. 44 
Stat. 1880, eliminating the 30-day period prior to retirement age before 
which a certificate for retention in the service was required, the cer‘ificate 
by the head of the department concerned and the approval and certificate 
of the Civil Service Commission must both be made before an employee 
reaches the age of retirement. 


6344°-—-27——43 
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Section 2 of the act of March 3, 1927, 44 Stat. 1381, validates the period of 
service performed subsequent to reaching the age of retirement and prior 
to the date of the act in the case of employees who continued to perform 
service after attaining retirement age without any certification whatever, 
as well as in case of employees who continued to perform service under a 
certification not made within the time fixed by the prior statute. 

Comptroller General McCarl to the Secretary of the Interior, April 2, 1927: 

Consideration has been given to your letter of March 18, 1927, 
requesting decision of two questions arising under the act of March 

3, 1927, 44 Stat. 1380, amending the act of July 3, 1926, 44 Stat. 904, 

which amended the civil retirement act of May 22, 1920, 41 Stat. 614. 

The act of March 3, 1927, provides as follows: 


In section 2 of said act, after the words “ provided that if,” in the first 
paragraph of said section, strike out the words “not less than thirty days 
before the arrival of an employee at the age of retirement,” 

Sec. 2. In all cases where an employee has heretofore been continued in 
service subsequent to having arrived at the age of retirement, such continuation 
shall for all purposes be deemed valid, notwithstanding the time at which the 
certifications by the head of the department and the Civil Service Commission 
provided in section 2 of the act hereby amended were made. 

The questions involved in your submission may be stated as 
follows: 

1. As the law now stands is it necessary, with respect to future 
cases, that the certification by the head of the department concerned 
and the approval and certification of the Civil Service Commission 
both be made before the employee reaches the age of retirement ? 

2. Does section 2 of the act of March 3, 1927, supra, validate the 
period of service performed subsequent to reaching the age of retire- 
ment and prior to the date of the act in the case of employees who 
continued to perform service after attaining retirement age without 
any certification whatever ? 

The questions are answered in the order above stated as follows: 

1. As amended by section 1 of the act of March 3, 1927, supra, 
the first part of section 2 of the act of July 3, 1926, 44 Stat. 995, 
reads as follows: 


All employees to whom this Act applies shall, on arriving at retirement age 
as defined in the preceding section and having rendered fifteen years of service, 
be automatically separated from the service, and all salary, pay, or compensa- 
tion shall cease from that date, and it shall be the duty of the head of each 
department, branch or independent office of the Government concerned to notify 
such employees under his direction of the date of such separation from the 
service at least sixty days in advance thereof: Provided, That if the head of 
the department, branch, or independent office of the Government in which he 
is employed certifies to the Civil Service Commission that by reason of his 
efficiency and willingness to remain in the civil service of the United States 
the continuance of such employee therein would be advantageous to the public 
service, such employee may be retained for a term not exceeding two years 
upon the approval and certification by the Civil Service Commission * * *. 


Under the plain terms of this statute the separation from the serv- 
ice and the termination of all right to salary, pay, or compensation 
become effective automatically on the arrival of the employee at 
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retirement age, except in those cases in which the separation is pre- 
vented by compliance with the terms of the proviso above quoted. 
If the action of either or both the head of the department concerned 
and/or the Civil Service Commission, in connection with the certifi- 
cation of an employee for retention in the service, is not fully com- 
pleted on or prior to the date the employee reaches retirement age, 
it is obvious that under the quoted provision he would become auto- 
matically separated from the service and the law makes no provision 
for reinstatement of an employee thus automatically separated from 
the service. Therefore, a certification or approval subsequently made 
would be without any force or effect. ‘This question is answered in 
the affirmative. 

2. Giving consideration only to the wording of section 2 of the 
act of March 3, 1927, supra, it would seem to validate service per- 
formed subsequent to retirement age only in the case of employees 
who had been at some time certified for retention by the head of the 
department concerned and the Civil Service Commission. LBut con- 
sidering the situation sought to be remedied by the enactment, in- 
volving not only cases in which a belated certification had been made 
but also cases in which there was a failure to certify due to the fact 
that administrative misconception as to the requirements of the 
statute had resulted in delaying certification until publication of the 
decision advising that the time for certification had expired, it is 
reasonable to conclude that the intent was to validate all service 
theretofore performed after arriving at the age of retirement under 
the erroneous administrative view of the statute whether or not there 
was actually executed a certification for retention, a certification not 
made in time being no more a compliance with the law than no 
certification at all. Therefore, the provision may be applied to 
validate service performed prior to the date of the act in either case, 
The question is answered in the affirmative. 


(A-16831) 
SEAMEN, DESTITUTE AMERICAN—RELIEF 


When a seaman leaves a marine hospital in the United States at which he Is 
receiving treatment and embarks as a passenger On a vessel bound for 
a foreign country and becomes destitute while on such vessel or in the 
foreign country to which bound, he is entitled to no relief or aid from 
public funds notwithstanding his ordinary occupation or calling is that of 
a seaman. 6 Comp. Gen. 468, affirmed. 


Comptroller General McCarl to the Secretary of State, April 6, 1927: 

There has been received your letter of March 17, 1927, file 
FA 358.1115 Dybvik, Einar, transmitting copy of a dispatch dated 
February 16, 1927, from Walter H. Sholes, American consul, at 
Trieste, Italy, relative to the expense incurred for the hospital treat- 
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ment at Goteborg, Sweden, of Einar Dybvick, who, it appears, re- 
ported to the consulate at Goteborg as a destitute seaman immedi- 
ately upon his arrival there as a passenger on a Swedish vessel in 
July, 1926. You request reconsideration of decision of January 13, 
1927, 6 Comp. Gen. 468, holding that the status of Dybvick at the 
time the expenses in question were incurred was merely that of a 
destitute American citizen for whom no relief or aid from public 
funds was authorized by law, and, therefore, that payment of said 
hospital expenses was not chargeable against the appropriation for 
the relief and protection of American seamen. 

It is contended by Consul Sholes that Dybvick was entitled to 
hospitalization at the expense of the United States for the reasons, 
first, that he left the marine hospital at New Orleans in an uncured 
condition and that the treatment furnished him in Goteborg was a 
continuation of that received by him at New Orleans; second, that 
an American citizen serving as a seaman is entitled to relief if desti- 
tute in a foreign port notwithstanding he may have come upon the 
consulate irregularly; amd third, that there is no evidence of an 
abandonment by Dybvick of his calling as an American seaman. 
It is further contended that had Dybvick signed on the Swedish 
vessel for the voyage to Goteborg instead of traveling thereon as a 
passenger and had come upon the consulate in Goteborg in a desti- 
tute condition, he, in his capacity as an American seaman, would 
in that event have been entitled to the relief given. 

The facts of record show that Dybvick was receiving treatment at 
Government expense in the marine hospital at New Orleans and that 
he voluntarily left the hospital where such relief was being furnished 
and embarked on the voyage to Goteborg. Such action on his part 
must be construed as a relinquishment of such rights as he had to 
aid and relief from the United States. There is no law giving to 
American seamen a right to reject hospital treatment which the 
United States is prepared and willing to furnish and then to claim 
relief at some other place at the expense of the Government. There- 
fore, the question as to whether Dybvick had abandoned his calling 
or whether he contemplated returning to it at some time later, is not 
determinative of his rights. And the question as to whether he 
would or would not have been entitled to relief if he had been 
employed on the steamer on which he was carried as a passenger is 
not for consideration, as there is an essential difference in status be- 
tween a seaman whose being destitute in a foreign country is the 
result of a trip taken as a passenger and one who becomes destitute 
in a foreign country as an incident of his calling. 

There appears nothing in the present submission to require or 
justify any change in the former conclusion to the effect that when a 
seaman leaves a marine hospital in the United States at which he is 
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receiving treatment and embarks as a passenger on a vessel bound 
for a foreign country and becomes destitute while on such vessel or 
in the foreign country to which bound, he is entitled to no relief or 
aid from public funds notwithstanding his ordinary occupation or 
calling is that of a seaman. The decision of January 13, 1927, must 
be and is affirmed. 


(A-17280) 
CONTRACTS—MISTAKE IN BID 


Where the evidence shows that at the time of opening of bids for the furnish- 
ing of supplies to a Veterans’ Bureau hospital the contracting officer was 
put upon notice that the lowest bid for 1,500 pounds of cocoanut, being at 
the unit price of $0.0235, aggregate price $35.25, was a mistake. and the 
unit price of other bidders ranged from $0.20% to $0.22, and the lowest 
bidder was not permitted to withdraw his bid, but after acceptance under- 
took to furnish the cocoanut at the bid price with an understanding that 
following delivery adjustment of the matter would be made, a claim for 
an amount representing the difference between the bid price as paid and 
$0.20 per pound may be allowed as fair and reasonable. 


Decision by Comptroller General McCarl, April 6, 1927: 

Capital Grain & Feed Co. requested December 10, 1926, review of 
settlement No. 0133995, dated September 4, 1926, disallowing its 
claim for $262.10, representing the difference between billed price 


and bid price on 1,500 pounds of cocoanut for United States Veter- 
ans’ Hospital, Tuskegee, Ala. 

The facts of record before this office at the time of the settlement 
appear to be as follows: 

By circular proposal (Form 1211) claimant and several other 
dealers were each invited by the medical officer in charge of said 
hospital to submit on or before March 31, 1926, 2 p. m., when bids 
would be opened, a proposal for furnishing and delivering f. o. b. 
Chehaw or Tuskegee, Ala., supplies listed therein. Included in the 
list was an item for 1,500 pounds “ Cocoanut, 25 lb. cont. Bakers or 
equal, Specify brand ———.” On this item claimant quoted a unit 
price of $0.0235, aggregate price of $35.25. The unit price bid on 
this item by other dealers, six in all, ranged from $0.2034 to $0.22. 
Claimant’s proposal covering two items, one for the cocoanut and the 
other for 33,000 pounds flour, Hunter Flyer, at $0.0480 per pound, 
aggregate for flour $1,584, with 1 per cent discount for payment 
within 10 days, was accepted April 1, 1926, and order for the items 
in accordance with claimant’s bid prices was issued to claimant under 
date of April 5, 1926. 

Voucher covering delivery of the two items May 21, 1926, was pre- 
pared, wherein the unit price of the cocoanut was given as 20 cents, 
total for cocoanut $300, the total of the two items for cocoanut and 
flour amounting to $1,885.25 less 1 per cent discount ($18.85), mak- 
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ing the net total $1,866.40. Claimant was advised by the medical 
officer in charge under date of May 29, 1926: 


In the audit of your account for groceries furnished this station May 21, 1926, 
it has been found necessary to make deductions aggregating $262.10. The 
account has accordingly been approved for $1,604.30. 

Your bid specifies a quotation of .0235 on the item of cocoanut, while you have 
billed this item at 20c. per pound, taking into consideration the discount of 1% 
the aggregate deduction is $262.10, 

Reclaim may be made for this amount through the Medical Officer in Charge, 
U. S. Veterans’ Hospital, Tuskegee, Alabama, furnishing the original of this 
letter. 


Payment in the amount of $1,604.30 was made on the voucher May 
31, 1926, by the disbursing clerk. Based on bill rendered under date 
of May 31, 1926, for the difference, wherein claimant states that in 
its proposal its quoted unit price of $0.0235, and aggregate price 
$35.25, for the 1,500 pounds of cocoanut was in error and should have 
read unit price $0.20, aggregate price $300, reclaim voucher in the 
amount of $262.10 was prepared and was referred to this office by the 
Assistant Director of the United States Veterans’ Bureau for direct 
settlement. It is to be noted that, as hereinbefore shown, claimant’s 
bid for the cocoanut was at the unit price of $0.0235, aggregate price 
$35.25, and that the next lowest bid at the unit price of $0.2034. 

The general rule is that where there has been a mistake in the sub- 
mission of a bid on which a contract is based, the contractor must 
bear the consequences thereof. In order to authorize relief on ac- 
count of a mistake in an accepted bid it must appear either that the 
mistake was mutual or that the error was so apparent that it must 
be presumed the accepting officer knew of the mistake and sought to 
take advantage thereof. 26 Comp. Dec. 286; 2 Comp. Gen. 503; 
3 id. 821. 

In the settlement here under review it was stated that in view of 
the fact that the unit price and the aggregate price quoted in the pro- 
posal were in accord there was no patent ambiguity in the proposal 
and therefore no evidence that the contracting officer, by his accept- 
ance, intended to take advantage of claimant’s alleged mistake. 

In its request for review claimant states that a clerk in its office 
made a mistake in its proposal by placing the unit price for the 
cocoanut at $0.0235 instead of at $0.235; that during the opening of 
the bids and in the presence of other bidders the error in the unit 
price as well as in the aggregate price was a matter of comment by 
all present; that cocoanut has never been purchased at such a low 
figure as $0.0235; and that to its request made at that time to the 
contracting officer for permission to change the price or withdraw 
the bid, that officer stated it could not be done and the matter would 
have to be adjusted by this office. 

The medical officer in charge of the hospital reports under date of 
March 16, 1927: 
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* * * On March 31, 1926, bids from several firms in the locality were 
opened in the presence of and read before the representatives of the several 
bidding firms. One of the items appearing on the face of the proposal sheets 
was a request for bid on 1,500 pounds of cocoanut. The lowest reasonable bid 
on this item was that submitted by Schloss & Kahn Grocery Co., Montgomery, 
Alabama, in the amount of 20¢ per pound; however, there was read the bid of 
the Capital Grain Company, which was written in the proposal sheet unit price 
column as .0235. 

The reading of this unit price as submitted by the Captital Grain Company 
occasioned various humorous remarks and comments on the part of several of 
the representatives of the competing firms, for the reason that cocoanut at such 
a price appeared to them as preposterous. 

The firm submitting the bid immediately entered the plea of an error in their 
proposal and requested to change the decimal point, stating it was their inten- 
tion to bid .235. This request, however, was courteously refused, and it was 
explained how the matter could be adjudicated by the firm following delivery 
at the unit price submitted. The firm accepted the explanation with equal 
courtesy, and furnished the specified cocoanut at the price submitted, .0235. 


It thus appears from the record as now made up that upon the 
opening of the bids the contracting officer was put upon notice of a 
mistake in claimant’s bid for the cocoanut, claimant having at that 
time stated the basis of the mistake and the discrepancy between 
claimant’s bid price and other bids being so great as to be the subject 
of comment by other bidders then present; that claimant was not 
permitted to withdraw his bid, but the same was accepted and claim- 
ant undertook to furnish the cocoanut at the bid price with the 
understanding that following delivery the matter would be adjusted 
by this office; that payment has been made by the bureau at the bid 


price of $0.0235 per pound; and that the claim in question is for the 
difference between the price so paid and 20 cents per pound. 

Upon the facts now appearing 20 cents per pound may be con- 
sidered the reasonable value of the cocoanut furnished. 

Upon review there is certified due claimant $262.10. 


(A-16787) 
APPOINTMENTS—OFFICERS—AFFIDAVITS 


An assistant United States attorney appointed by the Attorney General is an 
officer appointed by the head of an administrative department within the 
purview of the act of December 11, 1926, 44 Stat. 918, and must file the 
affidavit required by said act before becoming entitled to any compen- 
sation under his appointment. 

Comptroller General McCarl to the Attorney General, April 8, 1927: 

There has been received your letter of March 21, 1927, requesting 
decision whether assistant United States attorneys appointed by the 

Attorney General to assist district attorneys in their official duties 

are required to furnish the affidavit specified in the act of December 

11, 1926, 44 Stat. 918, as amended by joint resolution of March 2, 

1927. Under the provision in question the oath is required of each 
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individual appointed as a civil officer of the United States by the 
head of a department. 
The appointments of assistant United States attorneys are made 
pursuant to section 8 of the act of May 28, 1896, 29 Stat. 181, which 
provides : 
That whenever * * * the public interest requires it, one or more 
assistant district attorneys may be appointed, by the Attorney General * * *. 


Such assistant district attorneys shall be paid such salary as the Attorney 
General may from time to time determine as to each, * * * 


It clearly appears from the foregoing that the appointments of 
assistant United States attorneys are by law vested in the Attorney 
General. They are, therefore, appointed “by the head of a depart- 
ment” within the meaning of the act of December 11, 1926, supra. 
While it is true, as stated in 1 Comp. Dec. 184, that assistant United 
States attorneys are appointed to assist district attorneys in the per- 
formance of their duties, it is understood that their assistance con- 
sists in the performance of duties otherwise devolving upon the 
district attorney and which he is unable to handle due to the volume 
of business, and that, in the performance of such duties as may be 
assigned to him, the assistant United States attorney acts on his 
own responsibility, signs official papers in his own name, etc. Ac- 
cordingly, it must be held that such officers are vested by law with 
authority to exercise a function of Government in their own right 
and on their own responsibility and are, therefore, “ officers” within 
the definition of that term in General Regulations No. 62. See 
decision of January 15, 1927, to the Interstate Commerce Commis- 
sion relative to assistant chief inspectors of locomotive boilers. 

Answering your question specifically, I have to advise that assist- 
ant United States attorneys appointed after December 11, 1926, are 


required by the act of said date to make and file the oath prescribed 
therein. 


(A-17325) 


ADVERTISING—CONTRACTS FOR RIVER AND HARBOR IMPROVE- 
MENTS 


The provisions of section 3 of the act of August 11, 1888, 25 Stat. 423, author- 

izing the Secretary of War to have work connected with river and harbor 
improvements performed by contract or otherwise as may be most eco- 
nomical and advantageous, do not authorize the dispensing with section 
8709, Revised Statutes, requiring advertising for supplies and services 
when in excess of $500 in amount, as qualified by the act of June 12, 1906, 
34 Stat. 258, and section 3744, Revised Statutes, requiring formal contracts, 


when the Secretary of War determines that desired work is to be per- 
formed by contractors. 


Comptroller General McCarl to the Secretary of War, April 8, 1927: 
In the audit of the accounts of L. E. Atkins, major, Corps of 
Engineers, United States Army, it is noted that payments were made 
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on vouchers 76, 77, 124, and 426, July, 1926, for supplies and serv- 
ices procured in connection with river and harbor works in the open 
market without regard to the requirements of sections 3709 and 3744, 
Revised Statutes. ; 

The amount paid on each of the vouchers is largely in excess of 
$500 and the supplies and services paid for thereon are stated to 
have been secured “Without advertising, that method being most 
economical and advantageous to the Government. (Applicable to 
R. and H. and fort’n appropriations only, acts of August 11, 1888, and 
June 12, 1906.)” 

The act of June 25, 1906, 34 Stat. 463, applies only to appropria- 
tions made for fortifications and other works of defense and has no 
application here although the language used is practically identical 
with the language of section 3 of the act of August 11, 1888, 25 Stat. 
423, which reads: 


That it shall be the duty of the Secretary of War to apply the money 
herein and hereafter appropriated for improvements of rivers and harbors, 
other than surveys, estimates, and gaugings, in carrying on the various works, 
by contract or otherwise, as may be most economical and advantageous to the 
Government. Where said works are done by contract, such contract shall be 
made after sufficient public advertisement for proposals, in such manner and 
form as the Secretary of War shall prescribe ;.and such.contracts shall be made 
with the lowest responsible bidders, accompanied by such securities as the 
Secretary of War shall require; conditioned for the faithful prosecution and 
completion of the work according to such contract. 


It is provided in the act of June 12, 1906, 34 Stat. 258, that— 


Hereafter the purchase of supplies and the procurement of services for all 
branches of the Army service may be made in open market, in the manner 
common among business men, when the aggregate of the amount required does 
not exceed five hundred dollars; * * 


The construction that has apparently been placed by officers of 
the Corps of Engineers of the Army charged with administering the 
funds provided for river and harbor works upon the words “as 
may be most economical and advantageous to the Government,” 
appearing in section 3 of the 1888 law, would have the effect of dis- 
pensing entirely with the requirements of sections 3709 and 3744, 
Revised Statutes, whether the amount involved be more or less than 
$500, the limit established by the act of June 12, 1906, for making 
purchases in the open market. There appears nothing in the said 
section 3 to warrant such a construction. That provision merely 
makes it the duty of the Secretary of War to apply moneys appropri- 
ated for improvements of rivers and harbors in carrying on the 
various works, by contract or otherwise, as may be most economical 
and adavantageous to the Government; that is, the Secretary of War 
is given the authority to determine whether it would be more 
economical and advantageous to have work performed under con- 
tract or by some other means, but authority is not given to procure 
supplies or services other than in accordance with law. 
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The Comptroller of the Treasury in decision of August 16, 1905, 
12 Comp. Dec. 83, held that section 3 of the 1888 law did hot in any 
way affect or repeal section 3744, Revised Statutes, and said in that 
connection that— 


* * * It merely authorizes him [Secretary of War] in his discretion to 
have the improvements made under his own employment or engagement or by 
contract, but I do not think it authorizes the making of contracts otherwise 
than in the manner prescribed by said section 3744. 


The requirements of law as respects advertising in connection with 
the payment for purchases made or services rendered under river 
and harbor appropriations are equally for observance with those 
going to the form of contracts when the Secretary of War deter- 
mines that desired work is to be performed by contracts. 

That branch of the Corps of Engineers of the Army engaged 
upon river and harbor works is a branch “of the Army service ” 
within the meaning of the act of June 12, 1906, and the provisions 
of section 3709, Revised Statutes, are for application in the procure- 
ment of supplies or services—other than personal services such as 
are excepted under the provisions of said section—in furtherance of 
river and horbor improvements in the same manner as other branches 
of the Army service are subject thereto, when in excess of $500 in 
amount, and the provisions of section 3744, Revised Statutes, are also 
applicable to such purchases. That is to say, when the Secretary of 
War under the authority vested in him under the act of August 11, 
1888, elects to have a certain piece of river and harbor work per- 
formed by the employment of labor and the purchase of supplies 
and materials instead of having it performed under a contract the 
necessary supplies and materials are authorized to be procured only 
in the manner provided by other laws applicable thereto. 

Credit for payments for purchases heretofore made in accordance 
with the existing practice will be allowed, if otherwise correct and 
legal, but the requirements of sections 3709 and 3744, Revised Stat- 
utes, as qualified by the act of June 12, 1906, supra, should be com- 
plied with in the matter of all such purchases hereafter made. 


(A-4020) 
TAX—STATE TAX ON GASOLINE 


Where a Government employee purchased gasoline for authorized use on official 
business in a State that imposes a tax upon the distributer, the Federal 
Government may reimburse him for the full amount paid inclusive of the 
tax, and claim for refund of the tax may then be made by the adminis- 
trative office, and when refunded such amount should be deposited and 
covered into the Treasury to the credit of the appropriation under which 
the reimbursement was made, 


Comptroller General McCarl to A. Zappone, disbursing clerk, Department of 
Agriculture, April 9, 1927: 


There has been received, by your letter of March 21, 1927, 
vouchers in favor of two employees, B. L. Candill and N. E. 
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Douglas, claiming reimbursement for the amount of gasoline tax 
paid by them on gasoline purchased for official use. It appears that 
the State treasurer of Iowa, in which State the purchase was made, 
has indicated that refund for the amounts in question may be 
allowed to the Federal Government but not to individuals, and that 
refund to the Federal Government is contingent upon proof that 
the amounts in question have been paid to individual employees. 
This office is informally advised that the gasoline in question was 
used in Government-owned automobiles used by the employees on 
official business. 

A reference to the Iowa gasoline tax law, chapter 6, Laws of the 
Forty-first General Assembly, 1925, discloses that the tax is imposed 
upon the distributer and not upon the consumer, as suggested by 
you. If it was necessary for the employees to pay the amount of 
the tax on the gasoline purchased by them for use in Government- 
owned automobiles while on official business, reimbursement to them 
of the purchase price, including the amount of the tax, was author- 
ized. See 5 Comp. Gen. 1022 and other decisions therein cited. 
Therefore payment upon the vouchers is authorized, in the absence 
of other objection, it being understood that the gasoline was pur- 
chased for official use and that the employees have already been 
reimbursed for the remainder of the purchase price upon proper 
vouchers establishing the official character of such use. 

In the future the tax should not be vouchered separately but 
included upon the same voucher as that presented for reimburse- 
ment of the remainder of the purchase price of the gasoline. 

When the amount of the tax is refunded by the State it should be 
deposited and covered into the Treasury to the credit of the appro- 
priation under which reimbursement was made to the employees. 


(A-7801) 


TRAVELING EXPENSES—TIPS ON OCEAN AND COASTWISE 
STEAMERS 


On and after October 1, 1926, reimbursement for customary tips on ocean and 
coastwise steamers to library and other stewards may be allowed when 
given in accordance with paragraphs 8, 47, 55, and 99 of the Standard- 
ized Government Travel Regulations if the total to all stewards does 
not exceed 10 per cent of the minimum first class passage rate on the 
steamer on which the travel is performed. 4 Comp. Gen. 888, in so far as 
it prohibits tips to library stewards is no longer applicable. 


Comptroller General McCarl to the Secretary of State, April 9, 1927: 
There has been received your letter of March 25, 1927, as follows: 


With reference to the Department’s letter of January 28, 1925, and your 
reply A—7801 of April 27, 1925, relating to the meaning of customary tips 
to stewards on trans-Atlantic vessels, your attention is called to the Standard- 
ized Government Travel Regulations, effective October 1, 1926, paragraph 8 
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which permits tips to library stewards, paragraph 55 which permits customary 
tips to stewards when itemized not to exceed a total of 10 per cent of the 
minimum first-class commercial passage rate of the steamer on which travel 
is performed and paragraph 99 (h) which permits customary tips as stated 
in paragraph 55, 

Since you have in your letter of April 27, 1925, defined customary tips as 
being not in excess of $5.00 to anyone of the following stewards; cabin, dining 
room, deck and bath, the Department will be glad to learn if the maximum 
fee of $5.00 is to be continued as the customary tip on trans-Atlantic vessels 
and what tip may be allowed to a library steward. 

You stated in your letter of April 27, 1925, that fees to smoke room, boot, 
lounge and library stewards can not be regarded as necessary expenses of 
official travel and it is desired by the Department to know if any of these tips 
may now be allowed and which may be considered as customary tips. 


The Standardized Government Travel Regulations were issued 
pursuant to the subsistence act of 1926, act of June 3, 1926, 44 Stat. 
688, and in so far as the decision in 4 Comp. Gen. 888 holds tips to 
library stewards to be unauthorized, it is superseded by such regu- 
lations. On and after October 1, 1926, therefore, reimbursement for 
customary tips to library and other stewards on ocean and coast- 
wise steamers when paid in accordance with paragraphs 8, 47, 55, and 
99 of the Standardized Government Travel Regulations will be 
allowed. It will be noted that the regulations permit “ customary ” 
fees but limit the total tips for any one voyage to not exceeding 10 
per cent of the minimum first-class commercial passage rate. As 
to what constitutes a “customary ” fee will depend upon the con- 
ditions in the particular case. Tips to those stewards rendering daily 
service will be considered customary if they do not exceed $5 per 
person for a trans-Atlantic trip, but if such tips do exceed said amount 
evidence that the amount charged was customary will be required. 
Tips to stewards rendering less frequent service, or service more 
or less dependent upon the personal desires of the particular traveler, 
should not exceed a proportionate part of the amount authorized for 
stewards rendering daily service. And in no case may the total 
tips or fees for any one traveler on one voyage exceed 10 per cent of 
the cost of the passage. 














































(A-17733) 
TRAVELING EXPENSES—TRANSFERS BETWEEN FIELD STATIONS 


The services of a matron, Indian Service, are by their nature for performance 
at a particular place and the promotion and transfer of a matron from 
duty in Grade 4 at the Leupp Agency, Arizona, to duty in Grade 6 at the 
Rosebud Agency in South Dakota, the appropriation proposed to be used 
for the traveling expenses not being equally available for expenses at 
either station, constitutes in fact a discharge and reappointment to a new 
position and the expenses incurred in traveling to the new duty station 
must be borne by the employee. 





Comptroller General McCarl to the Secretary of the Interior, April 9, 1927: 
Consideration has been given your letter of March 11, 1927, re- 
questing review of settlement 0155310 of October 5, 1926, disallow- 
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ing the claim of Estella B. Casto, head matron in the Indian field 
service, for reimbursement of traveling expenses incurred in effect- 
ing her transfer from the Leupp Agency, Ariz., to the Rosebud, 
S. Dak., Agency. In support of your request it is stated as follows: 


Mrs. Casto was appointed head matron in the Indian field service and 
assigned temporarily to duty at the Rosebud Agency. In view of your deci- 
sion of July 31, 1926, in the Veterans’ Bureau case (A-14597) that employees 
appointed to the field service generally and not for permanent duty at any 
particular place, may be paid their traveling expenses, it is requested that 
you reconsider the disallowance in this case. 


The decision cited by you, A-14597 (6 Comp. Gen. 92), permitted 
the transfer at Government expense when necessary in the interest 
of the Government, of physicians, dentists, and nurses in the Vet- 
erans’ Bureau service under the statutory provisions therefor in the 
act of April 22, 1926, 44 Stat. 319, but as to other transfers of field 
employees it was stated: 

* * * Positions in the Government service which may be classed as ad- 
ministrative by reason of the duties may not be classed as field service positions 
under which the holder of the position may be placed anywhere at the expense 
of the United States. The general rule is that an employee whether originally 
appointed or already in the service of the Government, appointed for duty at 
another place, must place himself there at his own expense. Only those 
employed for and actually engaged upon field work and whose employment and 
duties clearly contemplate service in different places asthe needs may require, 
may lawfully be shifted from place to place in such work at the expense of 
the United States. It is not a matter of administrative convenience or dis- 
cretion but it is necessarily controlled by the character of the duties and the 
terms of the employment. The records show that in the service of the Veterans’ 
Bureau a librarian, an assistant librarian, a painter’s helper, an assistant 
property custodian, a business executive, and a teacher in commercial art were 
among those transferred from one place to another at the expense of the 
United States. This class of employees may not generally be considered as 
in a field service. Likewise, employees connected with a particular office at 
a particular place such as regional directors, attorneys, or claims examincrs 
are of the administrative class and if they desire appointment at anotker 
place it is an appointment to a new position in whatever capacity at such other 
place, requiring that such employee put himself at the new place of employment 
at his own expense and not at the expense of the United States. 

The orders issued to Mrs. Casto do not indicate that the duty at 
the Rosebud Agency is other than permanent and it is not shown 
that the duties of a matron are such as to require her to move from 
place to place. In the decision of March 19, 1927, A-17697, 6 Comp. 
Gen. 602, the following conditions were laid down upon which trans- 
fers in the field service might be permitted at Government expense: 

First. That the service is field duty and that the employee is 
appointed for general field duty and not for service at a particular 
place or within a limited district. 

Second. That the appropriation to be charged with the expense 
incurred in the travel between the two stations is equally available 
for work to be performed at either station. 

Third. That the duty required of the employee at both the old 
and the new stations is of the same general character and that it is 
such as to require the employee to move from place to place in the 


field for its performance. 
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Fourth. That the head of the department or establishment or the 
officer authorized to issue the necessary travel orders, certifies on 
the facts that the transfer originated from a Government need 
and is not for the personal convenience or desires of the employee. 

The appropriation sought to be charged in this case “ Education, 
Sioux Nation, 1926,” 43 Stat. 1158, is not applicable for expenses 
or salaries of employees at the Leupp Agency in Arizona. It is not 
shown that the duties of matron, Grade 4, and matron (head) Grade 
6, are of the same general character and as indicated above, it is 
not established that the duties of a matron or head matron are such 
as authorize her appointment to field service generally, there being 
no evidence that the duties are such as to require her movement 
from place to place within the field. It must be concluded, therefore, 
that the promotion and transfer of Mrs. Casto was the equivalent 
of a discharge and a reappointment and that it was incumbent upon 
her to place herself at her new duty station at her own expense. 
See A-16035, November 16, 1926; A-16059, October 28, 1926; A- 
16210, November 20, 1926, all involving similar transfers in the 
Indian Service. 

Upon review the settlement must be and is sustained. 


(A-17897) 
SUBSISTENCE—FIELD WORK—MINERAL INSPECTORS OF THE 
GENERAL LAND OFFICE 


Tents, cots, bedrolls and blankets, and food supplies used by mineral inspectors 
of the General Land Office when engaged upon field work necessitating 
camping in the open are items incident to subsistence, and when a traveler 
has been granted per diem in lieu of actual expenses of subsistence, he may 
not be reimbursed for the expenses of transporting such supplies, nor may 
he have them transported upon a Government bill of lading free of charge. 

Comptroller General McCarl to the Secretary of the Interior, April 11, 1927: 

There has been received your letter of March 25, 1927, requesting 
decision upon a question whether the transportation of tents, cots, 
bedrolls and blankets, and food supplies for use by mineral inspectors 
of the General Land Office field force may be accomplished upon Gov- 
ernment bills of lading free of cost to the employee when on a per 
diem allowance in lieu of actual expenses of subsistence. You for- 
ward a lengthy communication signed by four mineral inspectors, 
delineating the hardships endured when working in the open and the 
necessity for extensive camp equipment. 

The subsistence act of June 3, 1926, 44 Stat. 688, in section 2 
thereof, defines subsistence as follows: 

The term “subsistence” means lodging, meals, and other necessary expenses 

incidental to the personal sustenance or comfort of the traveler. 

Section 3 of the same act provides that officers and employees when 
traveling on official business and away from their designated posts 
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of duty shall be allowed actual necessary expenses in an amount not 
to exceed $7 for any one calendar day. Section 4 of the act permits 
the allowance of per diem of not exceeding $6 for any one calendar 
day in lieu of the actual expenses authorized by section 3. ‘Tents, 
cots, and blankets, for the purpose of furnishing sleeping accommo- 
dations, are comparable to lodging expenses and are certainly inci- 
dental to the personal comfort of the traveler. Food supplies and 
means for their preparation for consummation are certainly incident 
to the personal sustenance of the traveler. There is no escaping the 
conclusion therefore that tents, cots, blankets, bedrolls, food supplies, 
and cooking facilities are subsistence expenses within the meaning of 
the act of June 3, 1926, supra, and when the employees have been 
granted a per diem allowance in lieu of all actual expenses of sub- 
sistence they must themselves bear the expense of furnishing and 
transporting all subsistence supplies and subsistence equipment. 

The foregoing is not to be understood as requiring the employee 
to transport at his own expense Government-owned tents necessarily 
used for offices, or typewriters or other office equipment. Equipment 
of this nature may properly be transported at Government expense 
when the necessity therefor is shown. With the understanding that. 
it does not apply to office tents and office equipment, circular No. 1105 
issued by the Commissioner of the General Land Office appears to 
be a proper restriction upon the use of Government bills of lading 
unless it be in the matter of clothing. The amount of clothing which 
a traveler may be allowed to carry with him at Government.expense 
is not necessarily limited to that which he may check free of charge 
as baggage. While the checking privilege will ordinarily cover all 
necessary clothing, the clothing allowance is to be judged by the 
length of the journey and the weather and other conditions to be 
anticipated, and if the clothing supply is not unreasonable when 
considered in connection with the conditions to be met on the journey, 
its transportation at Government expense is not objectionable as an 
item of transportation. Under no circumstances, however, could a 
bedding roll be transported as necessary clothing. 

Any former decision appearing to be in conflict with the views 
herein expressed will not, to the extent of such conflict, be followed 
hereafter. 


(A-17990) 
PRINTING, “PRINTS OR CUTS "—DEPARTMENT OF AGRICULTURE 


The various processes of producing “prints or cuts” for loan to newspapers 
for use in illustrating articles to be published in connection with the work 
of a department, while relating to the art of printing, do not constitute 
printing within the meaning of the act of March 1, 1919, 40 Stat, 1270, 
requiring all printing to be done at the Government Printing Office. and 
such “ prints or cuts” may be procured elsewhere by contract entered into 
in accordance with law. 
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Comptroller General McCarl to the Secretary of Agriculture, April 12, 1927: 

I have your letter of April 2, 1927, requesting decision whether 
“prints or cuts” proposed to be loaned to newspapers for use in 
illustrating articles to be published in connection with the work of 
the department in the eradication or control of the European corn 
borer, authorized by the act of February 9, 1927, 44 Stat. 1065, may 
be procured from commercial concerns and payment therefor made 
from the appropriation made by Public Resolution No. 55, approved 
February 23, 1927. 

Public Resolution No. 55, 44 Stat. 1177, provides: 


That to enable the Secretary of Agriculture to carry into effect the provisions 
of the Act entitled “An Act to provide for the eradication or control of the 
European corn borer,” approved February 9, 1927, including all necessary 
expenses for the purchase of equipment and supplies, travel, employment of 
persons and means in the District of Columbia and elsewhere, rent outside 
the District of Columbia, printing, purchase, maintenance, repair, and opera- 
tion of pasSenger-carrying vehicles outside the District of Columbia, and for 
such other expenses as may be necessary for executing the purposes of 
such Act, there is appropriated, out of any money in the Treasury not 
otherwise appropriated, the sum of $10,000,000, to remain available until 
June 30, 1928: Provided, That no part of this appropriation shall be 
expended until all the States in the proposed control area shall have 
provided necessary regulatory legislation and until a sum or sums adequate 
in the judgment of the Secretary of Agriculture, to the cooperation of all the 
States in such area shall have been appropriated, subscribed, or contributed 
by State, county, or local authorities, or individuals or organizations: Pro- 
vided further, That a report shall be made to Congress at the beginning of 
the first regular session of the Seventieth Congress setting forth in detail a 
classification of expenditures made from this appropriation prior to November 
1, 1927. 


Section 11 of the act of March 1, 1919, 40 Stat. 1270, provides in 
part as follows: 


* * * That on and after July 1, 1919, all printing, binding, and blank- 
boek work for * * * every executive department, independent office, and 
establishment of the Government, Shall be done at the Government Printing 
Office, except such classes of work as shall be deemed by the Joint Committee 
on Printing to be urgent or necessary to have done elsewhere than in the 
District of Columbia for the exclusive use of any field service outside of said 
District. 


By this act it is required that all printing must be done at the 
Government Printing Office unless the Joint Committee on Printing 
shall authorize printing for a field service to be done elsewhere. 

The question here for consideration and determination, therefore. 
is whether the process of producing these “ prints or cuts ” constitutes 
printing within the meaning of this statute. 

It is understood that the “prints or cuts” referred to in your 
submission are engraved blocks or plates prepared by hand or 
mechanical means or reproductions thereof, preliminary to the 
process of printing, and that these blocks or plates are to be sent 
out to the various newspapers in the localities where the corn borer 
eradication work is in progress, to be used by them in their presses 
in connection with articles which they may print. If this under- 
standing is correct it would appear to be clear that the process of 
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producing the “ prints or cuts,” while related to the art of printing, 
does not, when performed as a separate undertaking, as in this 
instance, constitute printing which is required by the act of March 
1, 1919, to be done at the Government Printing Office, and, therefore, 
that such “* prints or cuts” may be procured elsewhere by contract 
entered into in accordance with law. 

The question submitted is answered accordingly. 


(A-17637) 


VETERANS’ BUREAU—DISTRIBUTION OF ACCRUED DISABILITY 
COMPENSATION—PAYMENT OF DEBTS 


In the distribution by the Veterans’ Bureau of accrued disability compensation 
upon the death of a beneficiary, under section 26 of the World War 
veterans’ act, as amended by the act of July 2, 1926, 44 Stat. 792, there 
may not be recognized a waiver or assignment of one heir or distributee in 
favor of another. The amount due from the estate to preferred creditors 
must be paid, under the statute, either under a general waiver to the heirs 
or distributees as though no debts existed, or directly to preferred creditors, 
or to the heir or distributee furnishing satisfactory evidence of payment 
of such preferred claim. 

The Veterans’ Bureau may not recognize the claim of a relative of the decedent 
who was a member of the same household for.care or other services 
rendered for the decedent during his last sickness unless there was an 
express contract either written or oral between the person claiming and 
the decedent. 


Comptreller General McCarl to the Director, United States Veterans’ Bureau, 
April 13, 1927: 


Consideration has been given to your letter of March 4, 1927, as 
follows: 


The attached letter from the office of the regional manager, Los Angeles, 
California, relative to the payment of the accrued compensation due the 
estate of Edwin E. Thorell, deceased, is referred for further attention. The 
records of the bureau show that payment of the accrued amount due in this 
case was recommended to the mother, Augusta Thorell, based on the following 
facts: 

The father, Mr. S. O. Thorell incurred burial expenses to the extent of $72.00. 
He was reimbursed in the amount of $42.00 from the Medical and Hospital 
Services appropriation, and claim to the balance of $30.00 was waived by him 
in favor of the mother; the balance of $52.50 due on the bill of Dr. L. E. 
Wyckoff was supported by the doctor’s waiver against the Govern- 
ment and statement to the effect that he holds Mrs. Thorell responsible for pay- 
ment; this is also true of the bill of Dr. F. L. McLeod for $10.00; and Mrs. 
Thorell’s personal claim for board and care in the amount of $1,560.00. This 
latter claim was submitted in the manner heretofore outlined by your office. 

The letter from the regional manager advises that distribution of the amount 
due was made by your office in the amounts of $258.19 to S. O. Thorell and 
$228.18 to Augusta Thorell. It is presumed by this office that reimbursement 
was made to the father in the amount of $30.00 for funeral expenses, and the 
balance due divided equally between the mother and father. Reimbursement 
for funeral expenses in the amount of $30.00 is understood, but it is not 
understood why the mother was not allowed the amounts for which she Is 
responsible for medical expenses, or if this method of settlement is not satis- 
factory to your office, why settlement was not made direct to the creditors 
before distribution was made to the heirs, since these items are expenses for 
which the estate is liable under the intestacy laws. 
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If the bill for board and care is not considered a proper charge against 
the estate, the bureau should be so advised, in order that claimants will not 
be put to unnecessary trouble and expense in preparing claims of this nature. 

The bureau is preparing these claims for payment of accrued no-administrator 
awards under the law as outlined in section 26 of the World War veterans’ 
act, amended July 2, 1926, which states: “The director shall allow and pay 
such sum to such person or persons as would under the laws of the State of 
residence of the decedent be entitled to his personal property in case of intes- 
tacy.” In most instances the intestacy laws of the States provide for distri- 
bution of the estate subject to the payment of debts of the decedent. In the 
cases submitted for audit by your office action is taken to provide for pay- 
ment of such debts before distribution is made to heirs. If this is not in 
accordance with the procedure followed by your office, the bureau should be 
so advised. 

Reference is made to your letter of February 16, 1927, in the case of Nimrod 
A. Pounds, C—1,222,029, your reference Pre—-0143415—-MBS. The accrued amounts 
of compensation and insurance due in this case total $214.58. Mrs. Cemantha 
E. Pounds incurred funeral expenses in behalf of the deceased ex-soldier in 
the amount of $380.50. She was reimbursed $100 from the medical and hos- 
pital services appropriation, and under existing procedure was entitled to 
reimbursement of the balance from the accrued amount due the ex-soldier’s 
estate. Her claim was, accordingly, submitted to your office for certification 
for payment. 

In your letter of February 16, 1927, you state that action is being held 
pending the receipt of application from the father, brothers, and sisters of the 
deceased veteran. If in the case of Edwin E. Thorell reimbursement was made 
for burial expenses before distribution was made to the heirs, it is not under- 
stood why no consideration is being given to the claim of Mrs. Pounds for 
reimbursement of burial expenses incurred in the case of Nimrod A. Pounds. 

In so far as here material, section 26 of the World War veterans’ 
act, as amended by the act of July 2, 1926, 44 Stat. 792, quoted in 
part in your submission, is as follows: 

That the amount of the monthly installments of compensation, yearly renew- 
able term insurance, or accrued maintenance and support allowance which has 
become payable under the provisions of Titles II, III, or IV hereof, but which 
has not been paid prior to the death of the person entitled to receive the same, 
may be payable to the personal representatives of such person, or in the 
absence of a duly appointed legal representative where the combined amounts 
payable are $1,000 or less, the director shall allow and pay such sum to such 


person or persons as would under the laws of the State of residence of the 
decedent be entitled to his personal property in case of intestacy: * * *. 


An examination of the file discloses that the facts in the case of 
Edwin E. Thorell, deceased, are as stated by you, and settlement 
certificate 0141771, issued January 20, 1927, to the father and mother 
of the decedent in the proportions stated by you. 

There is for consideration the questions (1) whether one heir or 
distributee of an estate may waive claim against the United States 
under the quoted statute in favor of another heir or distributee, in 
this case the father in favor of the mother; (2) whether preferred 
claimants such as persons claiming reimbursement for funeral 
expenses, in this case the father, or persons claiming reimbursement 
for expenses of last sickness, in this case two physicians, may waive 
their claims against the United States in favor of one of the heirs 
whom they intend to hold liable; and (3) whether there may be 
recognized as a preferred claim against the estate of the beneficiary 
the claim of a relative and member of the same household with the 
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beneficiary at date of death for board and care or other services 
incident to last sickness of the beneficiary. 

The quoted statute constitutes the director the equivalent of an 
administrator of estates of veterans in so far as amounts of $1.000 
or less due under the statute are concerned where no legal repre- 
sentative has been appointed. That is to say, he is not authorized 
to direct distribution otherwise than to such person or persons as 
would, under the laws of the State of residence of the decedent, be 
entitled to his personal property in case of intestacy. 

The specific questions will be considered and answered in the order 
above stated, as follows: 

(1) There is for application section 3477, Revised Statutes, pro- 
hibiting assignment of claims against the United States prior to 
allowance of the claim, the ascertainment of the amount due, and the 
issuance of a warrant in payment thereof, and then only under cer- 
tain conditions. Under this statute, therefore, there may not be 
recognized a waiver or assignment of one heir or distributee in favor 
of another. Decision of April 29, 1926, A-13780. An individual heir 
or distributee may indorse the check received in payment of the 
claim to another heir or distributee but may not legally waive or 
assign the claim except as authorized under section 3477, Revised 
Statutes. It was proper, therefore, to refuse to recognize the waiver 
of the father in this case of his claim to his portion of the amount 
due under the statute, in favor of the mother. 

(2) The waiver of claims against the United States by preferred 
creditors in favor of heirs or distributees, generally, is not pro- 
hibited. This is for the reason that there may be other assets of the 
estate from which the preferred claims are to be paid. But there 
would be no authority to recognize a waiver of claim of preferred 
creditors against individual heirs or distributees the result of which 
would be to increase the share of one at the expense of the other. 
Individual heirs or distributees may be allowed credit in the distribu- 
tion of the amount due under the statute for amounts of funeral 
expenses or expenses of last sickness actually paid by them, such as 
the $30 paid in this case by the father, but not for such expenses 
which they have not actually paid, such as the two items of $52.50 
and $10 alleged to have been due Doctors Wyckoff and McLeod, re- 
spectively. Therefore, the amount due from the estate to preferred 
creditors must be paid, under the statute, either, under a general 
waiver, to the heirs or distributees as though no such debts existed, 
or directly to the preferred creditors, or to the heir or distributee 
furnishing satisfactory evidence of payment of such preferre: claim. 

(3) It is well settled in practically all jurisdictions that an execu- 
tor or administrator should not recognize the claim of a relative of 
the decedent who was a member of the same household for care or 
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other services rendered for the decedent during his last sickness, im 
unless there was an express contract either written or ora] between all 
the person claiming and the decedent. This principle of law is " 
fundamental and based on the presumption that such personal serv- tr 
ices by one member of a household for another were intended to be O 
gratuitous or performed for love and affection. California, the juris- tu 
diction in this case, is no exception. Crane v. Derrick, 157 Cal. 667; ps 
109 Pac. 31. See generally 24 Corpus Juris, pages 280 to 290. No a 
contract is alleged or presented in this case between the mother and = 
her son, the decedent, in view of which the claim for $1,560, represent- - 
ing reimbursement for board and care of her son prior to his death, la 
was properly denied in the settlement. Your statement that this 0! 
claim was submitted in the manner heretofore outlined by this office A 
is not understood. This office does not appear to have issued instruc- 0 
tions recognizing such a claim. You are advised, therefore, that T 
settlement 0141771 must be and is sustained. 

In the case of Nimrod A. Pounds, deceased, it appears that the 
facts are as stated in your submission. The amount due represents 
insurance and disability compensation accrued and unpaid at the 
date of death, including proceeds of check No. 74438308, dated July 1, E 
1925, for $150, the proceeds of check No. 65215463, dated July 1, 
1925, for $43.07 and voucher for $21.51, or a total of $214.58. The 
mother, Cemantha E. Pounds, having expended $380.50 for burial 
expenses and having heretofore received from the Government the 
sum of $100 under another provision of the statute, the full amount 


of $214.58 may be paid to her to reimburse her in part for the re- 
mainder of the funeral expenses in the amount of $280.50. See 
answer (2) above. Settlement will issue accordingly. 





(A-18010) 


TRANSPORTATION—HOUSEHOLD EFFECTS, AUTOMOBILE, AND 
PRIVATE MOUNTS OF AN OFFICER OF THE ARMY 













Where an officer of the Army, under permanent change of station orders, turned 
over to the Quartermaster for shipment his houschold effects, professional 
books, an automobile, and his authorized mounts, shipment of the lot is 
required to be made at the rate most favorable to the Government, and 
the officer is chargeable, due to the inclusion of the automobile which is 
of higher classification than household effects, with the freight charges in 
excess of the freight payable on the maximum change of station baggage 
allowance at the rate on household effects. 






Decision by Comptroller General McCarl, April 13, 1927: 

First Lieut. R. E. Ireland, Cavalry, United States Army, has 
requested review of settlement No. 095136, dated August 3, 1925, 
disallowing his claim for refund of $96.80 collected from him as 
excess cost to the Government by reason of the inclusion of his auto- 
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mobile in the shipment with his authorized change of station baggage 
allowance. 

It appears that on permanent change of station from Fort Clark, 
Tex., to Fort Riley, Kans., as directed by paragraph 59, Special 
Orders, No. 105, War Department, dated May 3, 1924, claimant 
turned over to the Quartermaster’s Department for shipment 2,560 
pounds of household goods, 120 pounds of professional books, an 
automobile weighing 1,900 pounds, and two private mounts of an 
estimated weight of 1,100 pounds each. Shipment of this property 
was made July 17, 1924, from Spofford, Tex., on Government bill of 
lading No. WQ.A 766904. The amount collected as excess on change 
of station allowance is that shown by statement of account rendered 
August 2, 1924, by the Finance Officer, Washington, D. C., on A. F. 
O. Form 416, as follows: 


This shipment consisted of— Authorized weight 
I OS I ll 6, 000 Ibs. 
i sac at cg tng Caliah peanaeatehna naa 120 Ibs. 
Private mounts (No, 2), 2.200 Ibs. (No. 2)------2-------- 2, 200 Ibs. 
Automobile, 1,900 Ibs. 

Previous shipments, — lbs. 


Cost of transportation is computed as follows: 


B/L 766904 7/17/24 Spofford, Texas, to Ft. Riley, Kans. : 
H. H. goods, 2,560 Ibs. 
Prof. books, 120 Ibs. 
Horses as 2,200 Ibs. 
4,880 Ibs. as 20,000 Ibs. @ 78¢ per cwt $156. 00 
Automobile 1,900 Ibs. as 4,000 Ibs. @ $2.42 per cwt 96. 80 
— $252. 80 
Maximum Government proportion; 
H. H. goods, 6,000 Ibs. 
Prof. books, 120 Ibs. 
Horses as 2,200 Ibs. 


8,320 Ibs. as 20,000 Ibs. @ 78¢ per cwt 156. 00 


Amount payable Tor GmCemisaecewetie ttn knecccewewnen 96. 80 


Claimant’s insistence that he should not have been required to pay 
this excess is based on a misconception of his “rights” in the maiter, 
his view being that (1) he was entitled to have shipped 6,000 pounds 
as change of station baggage allowance, (2) that the Government 
was obligated to ship his mounts on permanent change of station. 
and (3) that the Government could not by combining the two for 
the purpose of securing the minimum transportation cost so handle 
the shipments as to result in paying the commercial cost for shipping 
the automobile, the weight of which was included within his author- 
ized baggage allowance; that is, had the household effects, profes- 
sional books, and automobile been shipped as a less than carload 
shipment freight on 3,440 pounds at the household goods rate would 


have been available for application on the cost of shipping the 
automobile. 
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The right of the officer is a service in kind—the shipment of his 
authorized change of station allowance at the rate for household 
effects, and the shipment of his professional books, and his author- 
ized mounts; and the officials of the Government in rendering that 
service in kind are required to utilize shipping methods to secure to 
the Government minimum transportation costs. The officer has no 
right to shipment of his change of station baggage allowance as a 
less than carload shipment to enable him to secure the benefit of the 
household goods rate on the weight of his automobile within his 
allowances. ‘The officer was entitled to ship 6,000 pounds of per- 
gonal baggage taking the household goods rate. If in shipping his 
change of station baggage allowance he could have included with 
and as a part of it items of “baggage” permitted by the regulations 
but taking a higher classification, such inclusion is permitted; but 
where items of * baggage ” taking a higher classification are included 
with change of station baggage allowance shipments, any and all in- 
crease to the Government over the cost for shipping household effects 
must be paid by the shipper. 

The excess as shown by the foregoing statement, which the claim- 
ant was required to refund, was caused by the inclusion of his auto- 
mobile, which is of a higher classification than household effects and 
was not authorized by the tariffs to be included as a part of the mini- 
mum carload on which freight was paid, the entire cost of its ship- 
ment was therefore an excess over the cost of shipping his authorized 
change of station baggage allowance as household effects. The sum 
collected was made as a result of the proper determination of his 
liability ta the United States in accordance with the decisions and 
established procedure in effect at the time the settlement was made. 

Upon review the settlement is sustained. 


(A-14912) 


JUDGMENTS—INTEREST 


Where a judgment against the United Sfates provided for interest “until date 
of final payment” and the appropriation for payment of the judgment pro- 
vided for interest “as and where specified in such judgments,” interest 
should be allowed to the date of certificate of settlement. 


Decision by Comptroller General McCarl, Apri! 15, 1927: 

Archibald McNeil & Sons Co. (Inc.) requested April 2, 1927, 
review of settlement No, 0150073, dated March 30, 1927, in settlement 
of the judgment rendered October 24, 1924, against the Government, 
by the United States District Court for the Eastern District of 
Pennsylvania, for the recovery of just compensation for coal requisi- 
tioned by the United States Railroad Administration. 
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It appears that the United States District Court for the Eastern 
District of Pennsylvania entered judgment October 24, 1924, against 
the United States for $94,066.87 for coal requisitioned together with 
costs of $205.25 and interest on the principal sum at 6 per cent per 
annum from October 24, 1924, “ until date of final payment.” The 
judgment was certified and reported to the Congress in House 
Document 618, Sixty-ninth Congress, second session, along with 
other judgments, and an appropriation was made in the deficiency 
appropriation act approved February 28, 1927, of the principal sum 
of the judgment and costs with such additional amount as might be 
necessary to pay interest “as and where specified in such judgments.” 

Settlement No. 0150073, dated March 30, 1927, allowed the prin- 
cipal sum of the judgment and costs and interest in the sum of 
$13,251.83, covering the period from the date of judgment to Febru- 
ary 28, 1927, date of the appropriation act, the amount of $18,573.65 
being applied in liquidation of a like amount conceded to be due the 
Director General of Railroads. Interest is claimed to March 30, 
1927, date of settlement. 

The rule to be applied is that stated in decision of this office dated 
September 20, 1923 (R-5307), as follows: 

The judgment carried interest until paid, and the judgment creditor is 
entitled to interest up to the time of payment. The established general rule 
in this country in settling claims bearing interest which ure payable directly 


from the Treasury is that interest shall run up to the time the claim is allowed 
and certified for payment. * * * 


A settlement will be stated allowing Archibald McNeil & Sons Co. 
(Inc.) the balance of interest from February 28, 1927, date of the 
appropriation act and date to which interest was allowed in settle- 
meént No. 0150073, to March 30, 1927, date of the settlement. 


(A-18004) 


INDIAN AFFAIRS—OSAGE INDIANS—FUNDS IN THE HANDS OF 
GUARDIANS 


Funds in the hands of legal guardians of Osage Indians as a result of pay- 
ments made to them or to the wards in excess of $4,000 per annum over 
a period during which the ward held a certificate of competency should, 
when the certificate is revoked pursuant to law, be returned to the Secre- 
tary of the Interior for disposition as he shall deem for the best interest 
of the ward. + 


Comptroller General McCarl to the Secretary of the Interior, April 15, 1927: 
I have your letter of April 2, 1927, requesting decision upon a ques- 
tion submitted by letter of the Commissioner of Indian Affairs, 
dated April 1, 1927, as follows: 
In 1910 Don Dickinson, full-blood allottee No. 153, received a certificate of 
competency which was revoked by the department on May 15, 1926. This 


Indian is under the guardianship of Mr. Charles Stuart, of Pawhuska, 
Oklahoma. 
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During the time this allottee had a certificate of competency and up to the 
dute of its cancellation his guardian was paid the funds due the allottee. Mr. 
Stuart states that be has on hand funds approximating $75,000 which under the 
Comptroller General's opinion heretofore referred to should be returned to the 
Secretary of the Interior. There is enclosed a letter from Robert Stuart, 
attorney for Mr. Charles F. Stuart, in which he states that he believes there 
exists no provision under the law authorizing the return of the funds held by 
Don Dickinson's guardian to the Secretary of the Interior, and in the event 
they were returned he believes that there might arise a liability on behalf of 
the guardian in favor of the ward if a suit of that character were instituted. 


The “Comptroller General’s opinion” referred to in the com- 
missioner’s letter, supra, is a decision rendered November 9, 1925, 
A-11255, in the case of John Kenny, in which it was held that when 
a certificate of competency formerly given to an Osage Indian is 
revoked, money paid to the allottee or the guardian in excess of 
$4,000 per annum under the act of March 3, 1921, 41 Stat. 1250, over 
the period from the date the guardian was appointed to the date of 
revocation of the certificate and not expended are required by a 
provision in the act of February 27, 1925, 43 Stat. 1009, to be re- 
turned by the guardian to the Secretary of the Interior, but that the 
Secretary of the Interior may, in his discretion, permit such moneys 
to be expended and used by the guardian for the use and benefit of 
the allottee subject to the approval in writing of the county court 
of Osage County, Okla., and the superintendent of the Osage Indian 
Agency, pursuant to another provision of the said act of February 
27. 1925. 

What was said in that decision is equally applicable in the present 
case, and as stated therein while the provision in the act of 1925 
requiring that all moneys in the possession or control of the legal 
guardians paid to them in excess of $4,000 per annum be turned over 
by them to the Secretary of the Interior for disposition as shall be 
deemed for the best interest of the Indian allottee appears to have 
been intended primarily to cover payments made to legal guardians 
under the construction placed by the Interior Department upon the 
act of March 3, 1921, prior to the decision in the case of Work v. 
United States ex rel Lynn, 266 U.S. 161, the language does not re- 
strict it to said payments, but makes the provision applicable to all 
money held by legal guardian as a result of payments under the act 
of 1921 in excess of $4,000 per annum, regardless of whether the 
Indian did or did not have a certificate of competency at the time the 
payments were made. ° 

The contention of the attorney for the guardian that there is noth- 
ing in the act of 1925 requiring unrestricted funds in the hands of a 
guardian to be returned to the Secretary of the Interior, overlooks 
the plain language of the provision, which is— 

* * * All moneys now in the possession or control of legal guardians 


heretofore paid to them in excess of $4,000 per annum each for adults * * * 
under the act of Congress of March 3, 1921, relating to the Osage Tribe of 
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Indians, shall be returned by such guardians to the Secretary of the Interior, 
and all property, bonds, securities, and stock purchased, or investments made 
by such guardians out of said moneys paid them shall be delivered to the 
Secretary of the Interior by them, to be held by him or disposed of by him 
as he shall deem to be for the best interest of the members to whom the same 
belongs. * * * 

Furthermore, immediately upon the revocation of a certificate of 
competency as authorized under section 4 of the act of February 27, 
1925, 43 Stat. 1010, all money then belonging to the incompetent 
Indian thereupon ceases to be “unrestricted funds” regardless of 
whether in the hands of a legal guardian or held in trust in the 
Treasury of the United States, and, therefore, such funds are for 
disposition and use as provided for in the act with respect to funds 
belonging to restricted Osage Indians. 

You are accordingly advised that any funds now in the hands 
of the legal guardian in the present case resulting from payments at 
any time made to said guardian or his ward in excess of $4,000 per 
annum, are required to be returned to the jurisdiction and control 
of the Secretary of the Interior for disposition as he shall deem for 
the best interest of the Indian. However, the Secretary may, in his 
discretion after assuming control of such funds, permit the guardian 
to use, invest, and expend the funds in question subject to the con- 
ditions prescribed in the act of 1926 


(A-17919) 


MILEAGE—ALASKA—TRAVELING EXPENSES 


The payment of mileage to officers of the Army for authorized travel to and 
from Alaska and reimbursement of actual expenses incurred in connection 
with travel therein, are authorized by section 12 of the act of June 10, 
1922, 42 Stat. 631, as amended by the act of June 1, 1926, 44 Stat. 680. 

Decision by Comptroller General McCarl, April 16, 1927: 

Lieut. Col. F. P. Holcomb, Finance Department, United States 
Army, has requested review of settlement No. K-2435-W, dated 
January 22, 1927, disallowing credit in his accounts for payments 
of mileage in the amounts of $54.20 and $92 made, respectively, to 
Majs. F. M. Maddox and James F. Byrom, Infantry, United States 
Army, for travel during July, 1926, from ports in Alaska to Seattle, 
Wash. 

Special Orders, No. 90, War Department, dated April 16, 1926, 
directed Major Maddox to proceed from Chilkoot Barracks, Alaska, 
to Fort Benning, Ga., and Special Orders, No. 116, War Department, 
dated May 17, 1926, directed Major Byrom to proceed to the same 
place from Anchorage, Alaska. The mileage in question was paid 
at the rate of 5 cents per mile for the travel performed, transporta- 
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tion requests therefor having been issued from Skagway and 
Seward, ports of embarkation in Alaska, to Seattle, Wash. The 
question for determination is whether mileage or actual expenses 
are authorized for this travel. 

Under the act of June 12, 1906, 34 Stat. 246, officers were entitled 
to be paid mileage for travel to and from Alaska, and the act of 
May 11, 1908, 35 Stat. 114, provided for reimbursement of their 
actual expenses within the limitations therein prescribed for travel 
“within the geographical limits of the Territory of Alaska.” 
Decision of the Comptroller of the Treasury of October 14, 1909, 
51 MS. Comp. Dec. 246. This authorization for the payment of 
mileage to and from Alaska and reimbursement for actual expenses 
incurred in connection with travel in Alaska continued in effect until 
July 1, 1922, when such provisions were repealed by section 12 of 
the act of June 10, 1922, 42 Stat. 631, and the payment of mileage 
only was authorized for travel to and from Alaska and from place 
to place therein. The latter act was amended by the act of June 1, 
1926, 44 Stat. 680, to read “Actual expenses only shall be paid for 
travel under orders in Alaska and outside the limits of the United 
States in North America.” The effect of such amendment was not 
to disturb the provision for the payment of mileage between the 
United States and Alaska, but restored the authority for the pay- 
ment of actual expenses for travel “in Alaska ” within the limits 
fixed in the 1922 act. 

Upon review $146.20 is certified for credit in the account of 
Lieutenant Colonel Holcomb. 


(A-18024) 
UNITED STATES SUPREME COURT REPORTS—DISTRIBUTION 


The United States Customs Court, formerly the Board of General Appraisers, 
having been designated a court and removed from any supervision by 
an executive office, can not be considered an executive office within the 
meaning of section 227 of the Judicial Code, as amended by the act 
of July 1, 1922, 42 Stat. 816, providing for the distribution by the 
Attorney General of copies of the United States Supreme Court reports, 
and as it is not one of the courts named in said section it is not entitled 
to be furnished with copies. 


Comptroller General McCarl to the Attorney General, April 16, 1927: 
There has been received your letter of March 31, 1927, as follows: 


By an act of May 28, 1926, chapter 411, the Congress provided that the 
Board of General Appraisers should be known as the United States Customs 
Court. (44 Stat. 669.) The Chief Justice of the United States Customs Court 
has requested that the Chief Justice and the Associate Justices each be furnished 
with a set of the United States Supreme Court Reports. Section 227 of 
the Judicial Code does not specifically provide for the distribution of the 
Supreme Court Reports to the judges of this court. Your opinion is requested 
as to whether the general language in lines 52, 53, and 54, “and the heads of 
such executive offices as may be provided by law of equal grade with any 
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of said offices, each one copy,” can be construed as authority to furnish the 
Chief Justice and the Associate Justices of the United States Customs Court 
with a set of the United States Supreme Court Reports. 


The act of May 28, 1926, 44 Stat. 669, provides: 


That the Board of General Appraisers shall hereafter be known as the 
United States Customs Court and the members thereof shall hereafter 
be known as the chief justice and the associate justices of the United States 
Customs Court. 

Sec. 2. The jurisdiction, powers, and duties of said board, its subdivisions and 
its officers, and their appointment, including the designation of its presiding 
officers, and the immunities, tenure of office, powers, duties, rights, and 
privileges of the members of said board, shall remain the same as by existing 
law provided. 


As this act does not confer any new rights or privileges, but 
expressly continues all rights and privileges theretofore granted the 
Board of General Appraisers, it is necessary to consider whether the 
board as previously constituted would have been entitled to the 
United States Supreme Court Reports. 

Section 227 of the Judicial Code, as amended by the act of July 
1, 1922, 42 Stat. 816, provides for the distribution by the Attorney 
General of copies of the United States Supreme Court Reports to 
various courts therein specifically named, including the Court of 
Customs Appeals, and to certain Government offices and establish- 
ments and “the heads of such other executive offices as may be pro- 
vided by law of equal grade with any of” the offices specifically 
mentioned therein. The Board of General Appraisers as originally 
created was under an executive department (see act of June 10, 1890, 
26 Stat. 136), but under the provisions of section 518 of the act of 
September 21, 1922, 42 Stat. 972, it was given the powers of a district 
court for the limited purposes of preserving order, compelling at- 
tendance of witnesses and the production of evidence, and in punish- 
ing for contempt. It has now been specifically designated as a court, 
but, as hereinbefore shown, it has no other or greater rights and 
privileges than it had before; and neither the board nor the members 
thereof were mentioned in section 227 of the Judicial Code, supra, 
as being entitled to have a copy of the reports furnished. It must 
be concluded, therefore, that the United States Customs Court is not 
entitled to copies of the United States Supreme Court Reports under 
said section of the Judicial Code. 


(A-18110) 
PAYMENTS, ADVANCE—WATER METERS—WATER SERVICE 


A deposit representing the approximate value of a water meter to be installed 
in a building leased by the United States may be made where the deposit 
will be returned when the meter is discontinued, but payments for Water 
service may not be made in advance of the rendition of such service, 
under the provisions of section 3648, Revised Statutes. 
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Comptroller General McCarl to the Postmaster General, April 16, 1927: 
There has been received your letter of March 21, 1927, inviting 
attention to a letter dated January 31, 1927, from the post-office 
inspector at Fort Worth, Tex., and inclosing a letter dated March 8, 
1927, from the postmaster at Lafayette, Ind. By letter dated April 
7, 1927, you invite attention to certain papers relative to a lease of 
the post-office building at Palm Beach, Fla. You request decision 
whether advance payments may be made for (1) installation of 
water meters and (2) for water service and if either, whether the 
_ payments should be made from the Post Office Department appro- 
priation for “Rent, light, and fuel,” or for “ Miscellaneous items,” 
as contained in the annual appropriation for the Post Office Depart- 
ment and how such payments should be carried in the accounts of 
the postmaster making them. 
Section 3648, Revised Statutes, provides that— 


No advance of public money shall be made in any case whatever. And in 
all cases of contracts for the performance of any service, or the delivery of 
articles of any description, for the use of the United States, payment shall 
not exceed the value of the service rendered, or of the articles delivered 
previously to such payment. * * * 


It has been held that payment in advance could be made for the 
registering of a cable or telephone address, 1 Comp. Gen. 455; 4 id. 
465, and for the purchase of expendable supplies to be subsequently 
used by a student pursuing a vocational course. 26 Comp. Dec. 735. 
It has also been held that advance payment may not be made for 
telephone service, 27 Comp. Dec. 885, and in a decision dated De- 
cember 21, 1918, the former Comptroller of the Treasury decided 
that payment for water in advance of same being supplied was pro- 
hibited by section 3648, Revised Statutes. 

The principle to be drawn from these decisions is that a payment 
may not be made in advance of rendition of service but is to be ap- 
plied for the service as and when rendered. Application of the 
principle to the questions presented by you necessitates advising you 
that payment may not be made in advance for water service but that 
a deposit may be made for a water meter, the deposit representing 
the approximate value of the water meter installed and to be returned 
if and when the meter is discontinued. Advance payment for water 
service is usually exacted as a security for payment and representa- 
tion to the interested water companies of the fact that payments 
may not be made by the Government in advance of the rendition 
of service will doubtless result in permitting the Government to 
secure the water service and then make payment therefor. If any 
other procedure is to be adopted, specific statutory authority therefor 
must be secured. A water meter is neither rent, light, nor fuel within 
the meaning of the annual appropriation for the Post Office Depart- 
ment, and the deposit for such meter must be charged as a “ miscel- 
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faneous item,” and if and when refund is secured, it should be placed 
to the credit of the appropriation charged therewith. 


(A-17816) 
VETERANS’ BUREAU—DISABILITY COMPENSATION—DRAFTEES 


In section 24 of the World War veterans’ act dated June 7, 1924, 43 Stat. 614, 
extending the compensation and insurance benefits of the statute to 
draftees, the phrase “after induction by the local draft board” includes 
delinquents reported by the local draft boards to a State adjutant general 
who placed them under military control, and where the delinquency has 
been excused, and the charge of desertion removed, disability compensa- 
tion is payable for a disability otherwise compensable. 


Comptroller General McCarl to the Director, United States Veterans’ Bu- 
reau, April 18, 1927: 


Consideration has been given to your letter of March 18, 1927, 
requesting advice whether disability compensation may lawfully 
be paid to Mike Manos, C-251383, draftee, who has been found to be 
permanently and totally disabled as the result of military service. 

You state in part as follows: 


The question presented in this case is whether the above-named person 
may be considered as ever having been inducted by the local draft board 
within the meaning of section 24 of the World War veterans’ act as amended, 
which reads as follows: 

“That if after induction by the local draft board, or after being called 
into Federal service as a member of the National Guard, but before being 
accepted and enrolled for active service, the person died or became disabled 
as a result of disease contracted or injury suffered in the line of duty and 
not due to his own willful misconduct involving moral turpitude, or as a 
result of the aggravation, in the line of duty and not because of h's own 
willful misconduct involving moral turpitude, of an existing disease or injury, 
he or those entitled thereto shall receive the benefits of compensation payable 
under Title II and any insurance application made by such person after 
induction by the local draft board but before being accepted and enrolled for 
active service shall be deemed valid.” 

The claimant registered with the local draft board for Division No. 2, 
Davenport, Iowa, June 5, 1917, and a questionnaire was mailed to him on 
January 4, 1918, which was returned marked “ undelivered,” The claimant 
was certified by the local draft board on April 18, 1918, to the adjutant general 
of the State as a delinquent. Pursuant to such certification the adjutant 
general of the State in accordance with section 159 “E” of the Selective 
Service Regulations (section 123) directed the claimant to report on April 29, 
1918. The claimant failed to report and he was subsequently apprehended 
and delivered to military control at Ft. Sheridan, Iliinois, on or about August 
6, 1918. The claimant after having been delivered to military control was 
admitted to the post hospital for an operation. This operation was unsuccess- 
ful and it resulted in the claimant’s present disability. The claimant’s delin- 
quency in the case was excused and the commanding general at Camp Grant, 
Illinois, issued an order setting aside the charge of desertion as having been 
erroneously made. 

On October 25, 1918, the commanding officer of the claimant’s military organ- 
ization corresponded with his local draft board stating that the said claimant 
had been delivered to that camp and requesting induction papers, which 
induction papers were forwarded by the local board on October 29, 1918. 
These papers, however, were not completely executed. The claimant was dis- 
charged from the draft on February 8, 1919. 

+ * e + + * o 
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In this connection the following statement may be quoted from the letter 
addressed to the director by Honorable Hanford MacNider, Assistant Secretary 
of War, under date of August 12, 1926: 

“There was thus no difference, morally speaking, between the delinquency 
of a man inducted as a delinquent by the adjutant general of a State and one 
inducted as a delinquent by the local board. In other words, if the registrant 
inducted as a delinquent by the local board may claim credit for having 
obeyed the local board’s instructions given in pursuance of its preliminary 
functions, he, nevertheless, failed in complying with its most essential direc- 
tion—to report for military duty as ordered.” 

Attention may further be invited to the following statements outlined in a 
communication from the adjutant general of the Army to Senator Henrik 
Shipstead, under date of January 11, 1927: 

“The discharge from draft certificate was adopted by the department for 
use in cases where an inducted man was not accepted for military service 
after physical examination at a mobilization camp. It is regarded as a sepa- 
ration from the military service under honorable conditions. Mike Manos, 
therefore, having been rejected and discharged from draft, is regarded as 
having been separated from the service under honorable conditions, but he is 
not entitled to an honorable discharge certificate, the form furnished at dis- 
charge to men who were accepted upon physical examination at the place of 
mobilization. 

“With reference to your question as to how it was possible for this man to 
be kept in the Army from August 6, 1918, to February 8, 1919, without being 
accepted for military service, there is no record evidence which would enable 
me to give you a definite answer. However, in view of the extensive medical 
treatment administered in the case it would appear that he was retained in the 
service with a view to eliminating his physical defects, or, at least, improving 
his physical condition. 

“With reference to the question of differentiation between induction by a 
local board and induction by a State adjutant general, in normal cases induc- 
tion was accomplished by an order issued by the local board. In cases of 
delinquency, i. e., where the registrant failed to return his questionnaire 
properly executed within the prescribed time, or failed to report for physical 
examination as ordered, induction was accomplished on an order issued by the 
adjutant general of the State. In all matters falling under its jurisdiction, 
the War Department does not differentiate between these classes of induction ” 


The clear intent of section 24 of the World War veterans’ act 
dated June 7, 1924, 43 Stat. 614, quoted in your submission, was to 
grant the compensation and insurance benefits of the statute to those 
brought under military control through the processes of the draft 
law. No strained or restricted meaning was intended to be given to 
the phrase “after induction by the local draft board.” The Congress 
undoubtedly used the phrase simply as representing usual and ordi- 
nary processes adopted under the draft law, with no intention of 
distinguishing between induction directly by the local draft board 
and action by a State adjutant general, pursuant to established 
procedure, for bringing under military control delinquent regis- 
trants reported to him by the local draft board. The report of the 
War Department above quoted supports this conclusion. The pri- 
mary essentials to authorize application of the statute is that the 
person was lawfully brought under military control and that the dis- 
ease or disability was a result of service while under military control. 

The delinquency of Mike Manos was excused and the charge of 
desertion against him has been removed. His status must, therefore, 
be considered as though he was not a delinquent or a deserter. The 
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facts stated in your letter bring his case within the terms of the 
statute authorizing compensation, if it be found that his disability 
resulted from disease contracted or injury suffered in line of duty or 
from an aggravation, in the line of duty, of an existing disease or 
injury. 

The question submitted is answered accordingly. 


(A-17582) 
CLERKS OF UNITED STATES COURTS—FEES ON LIBELED VESSELS 


Under the provisions of the act of February 11, 1925, 43 Stat. 857, requiring 
the collection of certain fees by clerks of United States courts, except for 
services rendered on behalf of the United States, the fee of 1 per cent 
provided by paragraph 8 of section 8 of said act for all moneys received, 
kept and paid out should be collected upon the gross amount paid for a 
vessel libeled by private parties and sold to the United States Shipping 
Board even though the balance of the purchase price, ufter payment of 
costs, libelants’ liens, etc., is to be returned to the beard on account of a 
mortgage held by the United States on the vessel. 


Comptroller General McCarl to the Attorney General, April 20, 1927: 

I have your letter of February 28, 1927, submitting for decision 
a question as to whether in connection with the sale of the steamship 
American Star for the sum of $86,000 under decree of the United 
States District Court for the District of New Jersey to the United 
States Shipping Board, the clerk of the court should deduct a com- 
mission of 1 per cent from the entire amount of the proceeds of sale, 
it appearing that the net proceeds, after payment of prior liens 
amounting to approximately $10,000, are to be returned or paid to 
the Shipping Board on account of mortgages held by it on the 
vessel, 

The act of February 11, 1925, 43 Stat. 857, provides: 


That the fees hereinafter provided for, and no other, shall be charged and 
collected by clerks of the district courts of the United States for services per- 
formed by them or their assistants: Provided, That all laws or parts of laws 
inconsistent or repugnant to the provisions of this Act are hereby repealed; 
* * * Provided further, That the United States shall not be required to 
pay any sum or fee herein provided for. 

> * ” + . . « 

Sec. 8. That in addition to the fees for services rendered in cases herein- 
before enumerated, the clerk shall charge and collect, for miscellaneous services 
performed by him, and his assistants, except when on behalf of the United 
States, the following fees: 

~ * * * oa ” * 

8. For receiving, keeping, and paying out money in pursuance of any statute 
or order of court, including cash bail in bonds or securities authorized by law 
to be deposited in lieu of other security, 1 per centum of the amount so re- 
ceived, kept and paid out, or of the face value of such bonds or securities. 


The question presented is whether the services rendered by the 
clerk in receiving, keeping, and paying out the money paid by the 
United States Shipping Board as purchase price and returned to it 
on account of a mortgage held by the United States upon the ship 
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are services rendered “on behalf of the United States.” within the 
meaning of the statute, supra. 

There is quoted in your letter part of a letter from the Depart- 
ment of Justice to the clerk of the court in which it is stated that 
this clearly involved money paid by an agency of the United States 
and returned to such agency, and is therefore not subject to a deduc- 
tion of the 1 per cent fee, but that the transaction should be treated 
as any other service rendered the United States, the matter to be 
handled as a constructive charge only, on the clerk’s records. On 
the other hand, the clerk of the court states that the purchaser, as 
disclosed by the marshal’s sale and the order confirming the same, 
was the United States Shipping Board by R. W. Malone, manager 
of shipping sales, and that the owner of the preferred mortgage 
upon the ship was the United States of America. He contends that 
while no deductions of the commission of 1 per cent have ever been 
made for moneys paid into court by the Government for the pur- 
chase of post office sites, condemnation of lands for military pur- 
poses, fines, etc., paid into court for the use of the United States, 
these being treated as constructive fees only, the practice has been 
since 1883, or prior thereto, on information for forfeiture cases, to 
charge the commission of 1 per cent on the proceeds of sale, these 
cases being those in which the United States has filed libels on infor- 
mation for forfeitures. 

In 5 Comp. Gen. 458, this office held that actual costs, such as ex- 
penses incurred by the United States marshals and fees earned by 
marshals or clerks of the United States courts incident to the seizure 
and forfeiture of an automobile turned over to the Treasury Depart- 
ment under the provisions of the act of March 3, 1925, 43 Stat. 1116, 
are chargeable to the appropriation for the enforcement of the na- 
tional prohibition act. The question involved in that decision was 
whether fees earned could be construed as actual costs within the 
meaning of the act of March 3, 1925, authorizing the delivery of the 
seized and forfeited automobile to the Treasury Department in lieu 
of the sale thereof under existing law, and as to such cases it was held 
that such fees should be charged against such vessel or vehicle, the 
officers of the court to receive credit therefor and the internal revenue 
appropriation to bear such expenses. 

There is no room for doubt in the present case that the money 
paid by the United States Shipping Board as purchase price for the 
vessel was money of the United States. That fact, however, is not a 
controlling factor in the consideration of the matter involved. The 
controlling factor is the nature of the suit and the order of the court 
pursaant to which the sale of the ship was made. From the facts 
disclosed in the submission it appears that the suit was an action in 
admiralty by private libelants against a privately-owned vessel and 
that the sale was decreed primarily for the purpose of satisfying the 








DECISIONS OF THE COMPTROLLER GENERAL 683 


claims of the libelants. If nothing more were shown and the money 
derived from the sale were to be paid to the libelee after the pay- 
ment of libelants’ claims, other minor liens, fines, costs, etc., there 
would be no question that the clerk of the court would be entitled 
to the 1 per cent fee provided by the act of February 11, 1925, supra, 
upon the gross proceeds of the sale, regardless of whether the pur- 
chaser were the United States, the Shipping Board, or a private 
corporation or individual. The fact that the United States or the 
United States Shipping Board held certain mortgages on the vessel 
which became liens against, and were satisfied in whole or in part 
from, the proceeds of sale, can not operate to change the nature of 
the proceeding from that of an ordinary libel in admiralty, or to 
affect the rights, duties, and responsibilities of the clerk of the court 
with respect thereto. Nor is the situation in this regard affected by 
the fact that the proceeds were insufficient to pay all claims with a 
balance to be paid to the libelee. The clerk’s commission constitutes 
a charge against the proceeds deductible before payment of the 
claims of the libelants or others, the Government not excepted. 

The miscellaneous services performed by the clerk in connection 
with the money received, kept, and paid out incident to the sale of 
the vessel were not services performed on behalf of the United States 
within the meaning of the act of February 11, 1925. They were 
services performed in connection with the sale of a privately-owned 
vessel and the fact that the balance of such funds is to be paid to an 
agency of the Government rather than to a private party does not 
alter the character of the services. 

You are accordingly advised that pursuant to provisions of para- 
graph 8, section 8, of the act of February 11, 1925, supra, the clerk 
of the court should charge the 1 per cent fee upon the gross amount of 
the purchase price, $86,000, paid for the steamship American Star 
sold to the United States Shipping Board pursuant to the order and 
decree of the court, the amount of such fees thus collected to be 
deposited and accounted for by the clerk, as provided for in the act 
of February 26, 1919, 40 Stat. 1182. 


(A-17761) 
COMPENSATION, DOUBLE—CARETAKERS, NATIONAL GUARD 


The employment of enlisted men of the National Guard in the dual capacity of 
caretakers of material, animals, and equipment of the National Guard and 
caretakers of target ranges, and the payment of compensation for both 


employments, are in violation of the provisions of section 1765, Revised 
Statutes. 


Decision by Comptroller General McCarl, April 20, 1927: 
There is for consideration in connection with the settlement of the 


accounts of Maj. Arthur W. McMorris, United States property and 
66344°—27——45 





684 DECISIONS OF THE COMPTROLLER GENERAL 


disbursing officer, payments made by him to certain enlisted men of 
the National Guard of Washington for services in the months of 
May and June, 1926, both as caretakers of material and as caretakers 
of target ranges. 

Section 1765, Revised Statutes, provides: 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 


unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 

Section 90 of the act of June 3, 1916, 39 Stat. 205, 206, as amended 
by the act of May 28, 1926, 44 Stat. 673, 674, provides: 

That funds allotted by the Secretary of War for the support of the National 
Guard shall be available * * * for the compensation of competent help 
for the care of material, animals, armament, and equipment of organizations 
of all kinds, under such regulations as the Secretary of War may prescribe: 
Provided, That the men to be so compensated shall not exceed five for each 
organization, except heavier-than-air squadrons, for each of which a maximum 
of ten to be so compensated is hereby authorized, and shall, save as otherwise 
provided in the next succeeding proviso, be duly enlisted therein and detailed 
by the organization commander, and shall be paid by the United States D’s- 
bursing Officer in each State, Territory, and the District of Columbia: Provided 
further, That in each heavier-than-air squadron one caretaker may be a com- 
missioned officer not above the grade of first lieutenant, and that in any organ- 
ization whenever it shall be found impracticable to secure the necessary com- 
petent caretakers for the material, animals, armament, or equipment thereof 
from the personnel of such organization, the organization commander may 
employ one civilian caretaker therefor who shall be entitled to such compen- 
sations as may be fixed by the Secretary of War: * * *. 


National Guard Regulations, No. 79, June 13, 1925, in effect during 
the period under consideration contains provisions as to the em- 
ployment of caretakers of material, animals, and equipment of the 
National Guard, and specifies a maximum monthly compensation 
therefor. 

Section 67 of the act of June 3, 1916, 39 Stat. 199, as amended 
by section 3 of the act of September 22, 1922, 42 Stat. 1034, provides: 


* * * That the sum so apportioned among the several States, Territories, 
and the District of Columbia shall be available under such rules as may be 
prescribed by the Secretary of War * * * for the promotion of rifle prac- 
tice, including the acquisition, construction, maintenance, and equipment of 
shooting galleries, and suitable target ranges; * * *. 


Paragraph 593, National Guard Regulations, as amended by 
Change No. 3, March 22, 1923, provides for the employment of mem- 
bers of the National Guard or civilians as caretakers of target ranges 
during the range practice season, and specifies a maximum monthly 
rate of compensation to be paid from the apportionment set aside 
for “ Rifle practice and target ranges.” While it is provided that 
enlisted men of the National Guard may be employed as caretakers, 
it appears that such employment is in the capacity of civilians and 
the duties required of them as such are separate and distinct from 
the performance of their training as members of the National Guard 
for which Federal pay is provided, 
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While section 1765, Revised Statutes, is addressed primarily to 
officers and employees of the United States, and the employees here in 
question are properly employees of the State, State v. Johnson et al., 
202 N. W. 191, they are paid in both capacities from funds appro- 
priated by the United States for the purpose of training the National 
Guard, and the rules applicable to Federal appropriations generally 
must control. Obviously if in the conduct of Federal activities the 
payment of additional compensation for other services or duty with- 
out express authorization of law is prohibited, the practice prohibited 
is equally objectionable where State employees are paid in both 
capacities from funds appropriated by the Congress for the use 
of the State in the maintenance and training of its National Guard. 

Payment for such dual employment is in violation of the provi- 
sions of section 1765, Revised Statutes. Such payments as have been 
made by the disbursing officer for the two employments if otherwise 
correct will not be disturbed, but credit will not be allowed for 
any payment made contrary to the view herein expressed after May 
31, 1927. 


(A-17798) 


STORAGE—HOUSEHOLD GOODS—DISTRICT OF COLUMBIA METRO- 
POLITAN POLICE 


As the act of March 3, 1877, 19 Stat. 370, prohibits the rental of any building 
or part thereof in the District of Columbia for use of the Government 
until an appropriation therefor shall have been made in terms by Congress, 
credit may not be allowed in the accounts of a disbursing officer for pay- 
ment made from the appropriation “ Metropolitan police, 1924,” for the 
storage of household goods, said appropriation containing no provision for 
the rental of storage quarters or other building space in the District of 
Columbia. 


Decision by Comptroller General McCarl, April 20, 1927: 

J. R. Lusby, disbursing officer, District of Columbia, requested 
March 2, 1927, review of settlement C-299-DC, dated March 30, 
1926, wherein was disallowed credit for a payment of $48 made on 
voucher No. 3322 in his accounts for October, 1925, covering a pay- 
ment made to Adam A. Weschler & Son for storage on household 
goods from December 31, 1923, to June 30, 1924. Payment was made 
from the appropriation “ Metropolitan police, 1924.” 

The act of March 3, 1877, 19 Stat. 870, provides: 


* * * hereafter no contract shall be made for the rent of any building, 
or part of any building, to be used for the purposes of the Government in the 
District of Columbia, until an appropriation therefor shall have been made in 
terms by Congress, and that this clause be regarded as notice to all contractors 
or lessors of any such building or any part of building. 


It has been held that the provision of this act is applicable to the 
Government of the District of Columbia as well as to the executive 
departments, 10 Comp. Dec. 117; id. 180, and that such provision is 
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also equally applicable to the field service of the Government as well 
as to the departmental service. 2 Comp. Gen. 722. 

In explanation of the expenditure it is stated that under the law 
all property either lost, stolen, or abandoned coming into the pos- 
session of the police department of the District of Columbia is 
placed in the custody of the property clerk and kept by him, and 
that it is necessary to provide storage for such property until it is 
disposed of. Attention is also called to the fact that the appro- 
priation made for the support of the Metropolitan police for the 
fiscal year 1928 specifically authorizes the payment of storage in 
cases such as this, and the request is made that the practice of 
making payments of this nature be permitted to continue until 
June 30, 1927. 

The appropriation “ Metropolitan police, 1924,” charged with the 
expenditure does not provide “in terms” for the rental of storage 
quarters or other building space in thé District of Columbia, and 
the prohibitive provision in the act referred to is not only broad 
enough to embrace all branches of the Government but also to 
include all rental for any purposes of the Government in the District 
of Columbia. 11 Comp. Dec. 681. 

The payment involved herein was made in direct contravention of 
the plain provisions of the act of March 3, 1877, and of numerous 
decisions of the accounting officers; and while in some instances 
credit may be allowed for payments made by a disbursing officer in 
good faith under a practice established as the result of an erroneous 
assumption as to the scope of an appropriation or an involved pro- 
vision of law, where a payment is in direct contravention of a statu- 
tory prohibition there is no choice but to disallow credit for the 
payment. 

The settlement is therefore sustained. 


(A-17713) 


STORAGE—AUTOMOBILE SEIZED UNDER THE NATIONAL PRO- 
HIBITION ACT 


Where local police seized an automobile for violation of the prohibition laws 
after it had been totally wrecked by the owner, who was not apprehended, 
the Federal prohibition agents, who are without authority to contract on 
behalf of the United States, may not, by assuming jurisdiction over the 
ear, thereby obligate the United States for the payment o. storage charges 
in excess of the proceeds received from the sale of the car. 


Decision by Comptroller General McCarl, April 22, 1927: 
Murphy and Bonitz applied February 24, 1927, for review of set- 
tlement of November 13, 1926, 0146736, disallowing their claim for 
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storage of a wrecked Reo coupe from October 8, 1923, to December 
28, 1925. 

The facts on which the claim is based are reported by the general 
prohibition agent at Syracuse, N. Y., as follows: 


The following facts are the result of my investigation of the case of the 
Reo coupe, license No. 627-123 N. Y. 1923. 

The car was owned by Leander Thomas, of Ithaca, N. Y., and driven by him 
at the time of the seizure, which was made by Chief of Police Brink, of Elmira 
Heights, N. Y., on Oct. 8th, 1923, after Thomas had smashed up the car on the 
main street of the village and left the scene of the accident before the arrival 
of the police, the car being a total wreck. 

Chief Brink signed a complaint against Thomas based on the fact that liquor, 
namely, whiskey, was found in the car. 

Complaint was signed before Robert McDowell, then U. S. commissioner, on 
Nov. ist, 1923, and a warrant for Thomas’ arrest issued on the same dite, the 
warrant being turned over to Marshal or Deputy Marshal Linn, of Rochester, 
who did not serve it, as Leander Thomas resided outside Marshal Linn’s 
district. 

On October 10, 1923, Commissioner McDowell turned over the samples to 
Agents Amendola and Stevens, who took information for a report and a receipt 
for the car from Mr. Chas. B. Murphy, of Murphy & Bonitz Garage, Elmira 
Heights, N. Y. 

Thomas was never arrested or arraigned. 


The only explanation of the long delay in the final disposition of 
this case is given in the report of the acting prohibition administrator 
to the Director of Prohibition September 13, 1926, as follows: 


When the case was first brought to the attention of the administrator in this 
district a thorough search was made in this office for the report of seizure, but 
same could not be located. Under date of August 1, 1925, a letter was addressed 
to the Federal prohibition director, New York, N. Y., relative to this matter by 
Prohibition Commissioner R. A. Haynes. He stated that the files of his office 
failed to disclose a report of the case, and requested that the matter be 
looked into. 

On August 5, 1925, the prohibition director of New York forwarded this cor- 
respondence to Mr. Merrick, divisional chief, for his attention, and Mr. Merrick 
in turn transmitted the correspondence to the agent in charge at Syracuse, 
N. Y., stating that he had no record of any such seizure in his office, and direct- 
ing that the agent in charge look into it and see if the car was ever turned over 
to the prohibition department or if it was strictly a police seizure and placed in 
storage by police. 

Mr. Edward E. Wickham, general prohibition agent, went to Elmira Heights 
and investigated the case, making a letter report to Mr. Angell under date of 
September 30, 1925 (copy of which is enclosed). It appears from this report 
that the car was turned over to Prohibition Agents Amendola and Stevens, and 
that apparently the case was adopted by them. The information was secured 
by Mr, Wickham from U. S. Commissioner Robert McDowell. 

This matter was first brought to the attention of the administrator by letter, 
dated October 14, 1925, from Honorable Gale H. Stalker, House of Representa- 
tives, Washington, D. C. 

The matter was immediately taken up with Murphy & Bonitz for information 
so that the case could be traced, but they could furnish nothing. The agent in 
charge at Syracuse was then called upon, and he submitted a report as set 
forth in Agent Wickham’s letter. 

Under date of December 22, 1925, after all possible facts had been obtained, 
the U. S. attorney at. Buffalo was called upon to obtain a court order for the 
forfeiture of this car. The order was drawn and sale set for the third day of 
February, 1926. The sale was held on that date, according to advice received 
from the U. 8S. marshal, but no purchasers appeared, and on March 6, 1926, 
the U. S. marshal advised that his office was seeking offers for the sale of the 
car privately. It was not disposed of until April 21, 1926, as evidenced by 
report of sale attached to the claim, 
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Upon the sale of the car by the marshal only $5 was realized 
thereon, which amount was retained by him as part of the ex- 
penses of the sale. The claimant appears to have been paid from 
some source not disclosed for storage after December 28, 1925, 
until the date of sale and now asserts a claim for $267 for storage 
prior to December 28, 1925, at the rate of $10 per month. 

The prohibition agents, Amendola and Stevens, who, it would ap- 
pear assumed jurisdiction over the wrecked automobile, were not 
authorized to contract on behalf of the United States and could not 
therefore bind the Government for the storage of the automobile. 
Neither does it appear that any storage contract was in fact entered 
into by them or anyone else on behalf of the United States in this 
case. It appears from the report from the Prohibition Administrator 
that the matter was not called to his attention until October 14, 1925, 
over two years after the alleged seizure, and that as soon thereafter 
as the facts could be ascertained the car was turned over to the 
marshal for sale. 

Section 26 of the national prohibition act of October 28, 1919, 41 
Stat. 315, which is the only law authorizing a prohibition agent to 
take possession of a vehicle being used for the illegal transportation 
of intoxicating liquors, does not authorize taking possession of, and 
incurring obligations in connection with, vehicles so damaged that 
they could not thereafter be used for transportation purposes or that 
they could not be sold for an amount sufficient to pay all costs of 
seizure, sale, etc., and leave a balance to be covered into the Treasury. 
This is shown by the fact that neither said section nor any appropria- 
tion made for the enforcement of the prohibition act provides for 
payment of the expenses of storage of such property in excess of the 
proceeds. See 3 Comp. Gen. 347; id 682. Persons accepting such 
seized vehicles or wrecks for storage are charged with knowledge of 
the provisions of the law relative to seizure and sale, and also with 
knowledge of the limited powers of officers and employees of the 
United States, and should refuse to accept any such vehicle for stor- 
age unless and until a contract therefor is duly executed by a person 
legally authorized to make such contracts on behalf of the Govern- 
ment, if there is any probability that the claim for storage charges 
will exceed the proceeds of sale after payment of other expenses 
incident to the seizure and sale. 

The claimants in the present case having accepted the wrecked 
vehicle from persons having no legal authority to obligate the 
Government for its storage, could acquire no right to payment 
of storage charges beyond the proceeds of sale merely because the 
Government did not remove the vehicle when requested to do so. 

Upon review the settlement is sustained. 
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(A-17939) 


VETERANS’ BUREAU—INSURANCE—EFFECTIVE DATE OF 
MATURITY FOR TOTAL PERMANENT DISABILITY 


Under a clause in a policy of United States Government insurance that “ total 
permanent disability benefits may relate back to a date not exceeding six 
months prior to the receipt of due proof of such total permanent disability.” 
the phrase “receipt of due proof” means receipt by or on behalf of the 
Veterans’ Bureau, and not receipt by another branch of the Government not 
in connection with the work of the Veterans’ Bureau, such as receipt of 
proof by the Navy of total permanent disability for the purpose of dis- 
charging the insured from the naval service. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 22, 1927: 


Consideration has been given to your letter of March 28, 1927, as 
follows: 


The case of Thomas T. Emerton, C-637130, is submitted to you for an opinion 
at the request of Representative Florian Lampert. 

Thomas T. Emerton was formerly rated as permanently and totally disabled 
from August 31, 1925, based on an examination of that date. Under date of 
May 7, 1926, the claims rating board declared the insured to have been per- 
manently and totally disabled on and after January 7, 1925. This latter rating 
is based upon a report from the Navy Department, the date of receipt of which 
in the bureau does not appear, but it was subsequent to April 26, 1926. The 
insured is protected by U. S. Government (converted) insurance, and clause 9 
of the policy in question contains this limitation: 

“The total permanent disability benefits may relate back to a date not ex- 
ceeding six months prior to the receipt of due proof of such total permanent dis- 
ability and any premiums becoming due after the date of such disability and 
within such six months, if paid, shall be refunded without interest.” 

It appears that the first evidence showing permanent and total disability in 
this case was an examination of August 31, 1925, as stated, but the date of the 
receipt of the first evidence upon which the permanent and total disability 
rating of May 7, 1926, was predicated, was subsequent to April 26, 1926. The 
question is whether the application of the six months’ provision in clause 9 of 
the policy will permit payment from a date six months prior to August 31, 1925, 
or whether payments upon the rating of May 7, 1926, should be made on the 
basis of six months prior to the date of receipt of evidence upon which that 
rating was made, which would not permit an amendment of the existing award 
now dating from August 31, 1925. In other words, the essential question is 
whether the report based upon the examination made by the Navy Department 
may be regarded as receipt of due proof by the Veterans’ Bureau. It is the 
contention of the bureau that while in a number of decided cases the bureau 
has recognized examinations by the Public Health Service as equivalent to the 
receipt of due proof by the bureau that the same rule would not apply, for the 
purposes of clause 9, to an examination by the Navy Department. While, of 
course, the Navy Department is a constituent part of the United States Govy- 
ernment, as is the United States Veterans’ Bureau, nevertheless the relation- 
ship of the Navy Department to the Veterans’ Bureau is not quite the same as 
that of the Public Health Service. The Public Health Service was regarded 
as acting under an implied agency for the Veterans’ Bureau in examining 
civilians for the purpose of determining the rights of those civilians to the 
benefits of the organic act. In the present case the Navy Department was 
acting upon a service man then under the control of the Navy, and subject to 
Navy discipline. The examination was not made in any sense in behalf of or 
for the Veterans’ Bureau, but solely to determine the service man’s fitness to 
remain in the naval service. The Navy Department was acting on its own 
initiative in giving the examination with no thought direct or indirect with 
relation to the work of this bureau. For these reasons the bureau has held 
that the examination by the medical authorities of the Navy can not be accepted 
by this bureau as receipt of due proof by the bureau in order to determine the 
beginning date of the permanent and total disability benefits, and the bureau 
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has agreed, therefore, that these payments are to be made on the basis of six 
months prior to the receipt of evidence by this bureau, so that no amendment 
of the existing award dating from August 31, 1925, could be permitted. 


Under section 300 of the World War veterans’ act of June 7, 1924, 
43 Stat. 624, a policy of insurance matures on the date of death or 
happening of total permanent disability. It is maturity on account 
of the latter event which is for consideration herein. It is not under- 
stood, therefore, that clause 9 of the policy quoted in your submission 
is properly construed as authorizing payments of insurance install- 
ments for periods prior to effective date of total permanent disability. 
But that, if a total permanent disability actually existed, the policy 
may be considered as having matured from a date not exceeding 
six months prior to receipt in the Veterans’ Bureau of due proof 
of such total permanent disability. If the evidence on which the first 
disability rating in the case of Thomas T. Emerton was made, and 
which, it is assumed, was received by the Veterans’ Bureau August 
31, 1925, had shown that the total permanent disability actually 
existed from and after January 7, 1925, the policy might have been 
considered as having matured as of February 28, 1925, which was 
six months prior to August 31, 1925, date of examination and “ re- 
ceipt of due proof of such total permanent disability.” 

The phrase “ receipt of due proof” unquestionably means receipt 
by or on behalf of the Veterans’ Bureau, not by any other branch 
of the service not in connection with the work of the Veterans’ 
Bureau. A medical finding of total permanent disability by the 
Navy for the purpose of discharging the insured from the naval 
service would not constitute receipt of due proof in the Veterans’ 
Bureau for the purpose of maturing a policy of insurance. The 
law has vested in the Veterans’ Bureau the exclusive jurisdiction 
and responsibility for determining the time of happening and degree 
of disability. Of course, there would appear to be no legal objection 
to the adoption by the Veterans’ Bureau of a medical finding of 
total permanent disability made by another branch of the service, 
upon review of the facts and approval of the finding by the Veterans’ 
Bureau, but the date of receipt of due proof of total permanent 
disability in such a case would not be the date of receipt in the 
other branch of the service but the date of receipt in the Veterans’ 
Bureau. Thus under the second rating in the case of Thomas T. 
Emerton, the policy might have been considered as having matured 
only from six months prior to receipt in the Veterans’ Bureau of 
the medical finding of the Navy Department, which date does not 
appear to be known. In any event the date would appear to be 
more than six months subsequent to August 31, 1925. 

You do not state definitely when total permanent disability was 
shown to have existed as disclosed by the examination made by the 
Veterans’ Bureau August 31, 1925. Assuming that such disability 
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was shown to have existed from August 31, 1925, date of the ex- 
amination, on the basis of which it is understood insurance install- 
ments were paid from that date, there would be no authority of law 
for amending the award authorizing payment of insurance install- 
ments for periods prior to August 31, 1925, on the basis of the find- 
ing of total permanent disability by the Navy Department. 


(A-18121) 
APPROPRIATIONS—INFORMERS’ FEES—BUREAU OF PROHIBITION 


Expenses commonly known as informers’ fees which are necessarily incurred 
by the Bureau of Prohibition in detecting and bringing to trial and 
punishment persons guilty of violating the narcotic laws are properly 
chargeable to the appropriation made for the enforcement of the narcotic 
and national prohibition acts and not to the appropriation “ Collecting 
the internal revenue.” 


Comptroller General McCarl to the Secretary of the Treasury, April 22, 1927: 

I have your letter of April 9, 1927, submitting for decision a 
question whether expenses commonly known as informers’ fees for 
information leading to the detecting and bringing to trial and 
punishment persons guilty of violating the narcotic laws are charge- 
able to the appropriation “ Collecting the internal revenue” or to 
the appropriation “ Enforcement of narcotic and national prohibi- 


tion acts.” 

The appropriation “Collecting the internal revenue, 1927,” as 
made by the act of March 2, 1926, 44 Stat. 142, contains a proviso 
as follows: 


* * * That not more than $100,000 of the total amount appropriated 
herein may be expended by the Commissioner of Internal Revenue for de- 
tecting and bringing to trial persons guilty of violating the internal revenue 
laws or conniving at the same, including payments for information and 
detection of such violation. 


In decision 26 Comp. Dec. 780, it was held that the appropriation 
“ Restricting the sale of opium, 1920,” was not available for the 
payment of rewards for detecting and bringing to trial persons 
guilty of violating the narcotic laws, because that appropriation 
contained no provision for the payment of such expenses, and the 
narcotic law being considered an internal revenue law within the 
meaning of section 3463, Revised Statutes, it was also held that 
the appropriation “ Collecting the internal revenue ” containing pro- 
visions such as that quoted above was available for the payment 
of such rewards. 

With respect to the national prohibition laws it was said in that 
decision : 


The national prohibition act is not an internal revenue law. Therefore 
section 3463, Revised Statutes, does not in itself confer upon the Commissioner 
of Internal Revenue, with the approval of the Secretary of the Treasury, 
authority to pay rewards in connection with its enforcement. 17 Comp. Dec. 
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823, Title II, section 28, of the national prohibition act, however, provides 
that the commissioner shall have all the power in the enforcement of that 
act or any provision thereof which is conferred by law for the enforcement 
of existing laws relating to the manufacture and sale of intoxicuting liquors 
under the laws of the United States. This provision confers upon the com- 
missioner the same authority to pay rewards in connection with the enforce- 
ment of the national prohibition act that he has to pay them in connection 
with enforcement of internal revenue laws, and subject to the same conditions 
and restrictions. In this connection see 24 Comp. Dec. 430. The expense 
of lawful rewards under the prohibition law is payable from the general 
appropriation for the enforcement of that law, there being no more specific 
appropriation available for that purpose. 


Beginning with the fiscal year 1921 the appropriation for restrict- 
ing the sale of opium and that for the enforcement of the national 
prohibition act have been merged by the Congress into one appropri- 
ation, viz, “ Enforcement of narcotic and national prohibition acts, 
internal revenue,” and provision is made therein for “ the securing of 
evidence of violations of the acts.” See act of March 2, 1926, 44 
Stat. 143. The consolidating of the two appropriations and the 
provision in the consolidated appropriation for the securing of evi- 
dence must have had in contemplation the payment therefrom of all 
expenses necessary for the enforcement of both the narcotic and the 
prohibition laws, including, when necessary and proper, lawful re- 
wards or informers’ fees for detecting and bringing to trial persons 
guilty of violations of said laws. No reason appears why the activi- 
ties of enforcing both the narcotic and the national prohibition acts 
should not be considered on the same basis since both are now appro- 
priated for under the same appropriation. The act of March 3, 1927, 
44 Stat. 1378, has no bearing upon, and does not affect the availabil- 
ity of the appropriations here involved for the purpose in question. 
As stated in decision A-17893, of March 31, 1927, the act merely 
changed the form of organization with respect to the administration 
of prohibition matters, and it neither restricts nor broadens the avail- 
ability of appropriations for purposes for which made. 

You are accordingly advised that expenses commonly known as 
informers’ fees, if and when necessary for detecting and bringing 
to trial and punishment persons guilty of violation of the narcotic 
acts, are properly chargeable to the appropriation “ Enforcement of 
narcotic and national prohibition acts.” 


(A-18199) 


CONTRACTS — DISCOUNTS — LIQUIDATED DAMAGES —ORDER OF 
DEDUCTION 


Under a contract for the purchase of trucks by the Government, which stipu- 
lated for a deduction of cash discount for payment made within 10 days 
and for a deduction of liquidated damages for delays in delivery from any 
payment due or to become due the contractor, the discount is to be first 
deducted on the full contract price and the liquidated damages withheld 
from the balance due. 
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Comptroller General McCarl to the Secretary of Agriculture, April 22, 1927: 

There has been received your letter of April 9, 1927, inclosing copy 
of a contract dated March 18, 1927, with the Century Motor Truck 
Co. (Inc.), for delivery of 12 trucks on or before March 26, 1927, 3 
trucks each and every day thereafter until April 8, 1927, and 2 trucks 
on April 8, 1927, or a total of 50 trucks at $2,157 each, less discount of 
2% per cent conditioned upon payment being made within 10 days 
after delivery of each truck. The contract contains a stipulation, in 
paragraph 2, for deduction of liquidated damages at the rate of $50 
a day for each and every day of delay in delivery not “ caused by the 
act of an agent of the Department of Agriculture or by circum- 
stances beyond the control of the contractor.” You report that there 
were delays in delivery and request decision whether discount should 
be deducted before or after deduction of liquidated damages. 

The stipulation with respect to discount and the stipulation with 
respect to liquidated damages are mutually independent, the first 
being to secure prompt payment of any sums due the contractor for 
automotive equipment delivered, and the second being to compensate 
the United States for any delays in delivery of such equipment. It is 
necessary to first deduct the discount when payment is made within 
the required period of 10 days in order to determine the amount due 
the contractor, and the contract expressly provides that the liquidated 
damages, if any, shall be deducted from “any payment due, or to 
become due,” under the contract. 

Answering your question specifically, you are advised that under 
the terms of the contract of March 18, 1927, the discount is required 
to be deducted from the contract price of the automotive equipment 
to determine the amount due the contractor and liquidated damages 
are to be deducted from the amount thus determined to be due the 
contractor. 


(A-18104) 
SUBSISTENCE—PER DIEM IN LIEU OF 


Where the travel order of a civilian employee of the War Department dated 
June 10, 1926, prescribed a flat per diem of $4 in accordance with the pro- 
visions of Army Regulations 35-4060, and said order was not modified by 
competent authority, the employee is entitled to no more than $4 per diem 
for the days he was in a travel‘status on and after July 1, 1926, under the 
order, 


Decision by Assistant Comptroller General Ginn, April 25, 1927: 

Review has been requested of settlement K-5208-W, dated March 
22, 1927, wherein credit was disallowed in the accounts of Maj. E. T. 
Comegys for $53 per diem in lieu of subsistence paid on voucher 
2458, to Edgar B. Kay, civilian employee of the Quartermaster 
Corps, War Department. 
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The payee of the voucher was in a travel status and the only 
question involved is as to the rate of per diem allowable for the 
period involved. 

The employee’s travel order was issued June 10, 1926, and pro- 
vided for a “flat per diem of $4 while traveling and while on this 
temporary duty, in accordance with the provisions of Army Regula- 
tions 35-4060.” The journey began on June 17, 1926, and was 
completed July 28, 1926. In making up the voucher after the 
completion of the travel per diem allowance was computed at the rate 
of $4 from June 17 to 30, 1926, inclusive, and at the rate of $6 from 
July 1 to 28, inclusive. 

Army Regulations 35-4060 which were in effect on the date of the 
travel order and, to which the orders specifically referred provide 
for flat per diem of $4 when the orders so prescribe. The act of 
June 3, 1926, 44 Stat. 689, provides as follows: 


Sec. 4. The heads of departments and establishments, in lieu of the actual 
expenses authorized by section 3, may prescribe a per diem allowance not to 
exceed $6 for any one calendar day or portions thereof for absences of less 
than twenty-four hours. 

* a = + 7 - a 

Sec. 7. The allowance and payment of actual expenses and the fixing and 
payment of per diem allowance, or portions thereof, shall be in accordance with 
regulations which shall be promulgated by the heads of departments and 
establishments and which shall be standardized as far as practicable and shall 
not be effective until approved by the President of the United States. 

a * 7 os . - * 

Sec. 13. This Act shall take effect on July 1, 1926, but any increases deemed 
necessary to be made in the rates of actual expenses or per diem allowance 
under the authority of this Act shall not be authorized by heads of depart- 
ments and establishments to the extent of incurring a deficiency in appropria- 
tions available for the payment thereof during the fiscal year 1927. 


Executive Order No. 4466, dated June 29, 1926, provides: 


Effective July 1, 1926, the heads of departments and establishments as defined 
in the Subsistence Expense Act of 1926, approved June 3, 1926 (Public No. 
$28) may, in directing travel, fix subsistence allowances of rates not exceeding 
those provided in that act, subject to the provisions of section 13 thereof, and 
may operate under their respective existing lawful regulations relating to per 
diem allowance and subsistence expenses, so far as applicable, until such time 
as standard regulations are approved. 


Circular 39, War Department, dated July 1, 1926, provides: 


2. Under authority of the Executive order quoted, and pending revision of 
Army Regulations on the subject, officers of, or serving under, the War Depart- 
ment, in directing official travel to be performed by civilian employees, may 
uuthorize reimbursement of such employees for traveling expenses of the 
character indicated in existing Army Regulations at not to exceed $7.00 per 
day computed on an actual expense basis, or $6.40 computed on a per diem 
basis, for travel performed within the continental limits of the United 
States: * * © 

3. The attention of all officers directing travel is called to the fact that 
under the provisions of section 13 of the act of June 3, 1926, above cited, 
increases in travel allowance under such law are not to be deemed authorized 
to the extent of incurring a deficiency in appropriations during the fiscal year 
1927. The allowance to be authorized within the maximum sums indicated 
will be fixed, therefore, in each particular case with reference to the locality 
nnd circumstances of the travel and to the normal necessities of travel of an 
employee of the grade or class involved. 
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It will be noted that the act of June 3, 1926, the Executive order 
of June 29, 1926, and War Department Circular 39, all provide that 
a per diem allowance not to exceed $6 may be prescribed. In order 
to be entitled to be paid per diem allowance at the rate of $6, such 
rate must be prescribed in a proper order issued by competent author- 
ity. In this instance the order by authority of which the employee 
performed official travel specifically prescribed a per diem rate of 
$4 in accordance with the provisions of Army Regulations 35-4060. 

In view of the permissive character of the statute, and of the 
Executive order and War Department circular issued under the 
authority of the statute, and of the fact that the original travel 
order was not modified by competent authority, it must be held that 
the employee was entitled to no more than $4 per diem for the period 
that he was in a travel status under the travel order of June 10, 1926. 

Accordingly, the disallowance of credit for $53, being the amount 
of the excess over $4 per diem for the period the employee was in 
a travel status on and after July 1, 1926, must be and is sustained. 


(A-17905) 


GENERAL LAND OFFICE—COMMISSIONS ON THE INTEREST ON 
DEFERRED PAYMENTS FOR INDIAN LANDS 


The act of May 29, 1908, 35 Stat. 460, having prescribed the fees and commis- 
sions chargeable on homestead entries for Cheyenne River and Standing 
Rock Indian lands, no additional commissions are chargeable on the 
interest paid on deferred installments of the purchase price in connection 
with such homestead entries. 

The commissions on cash sales of Cheyenne River and Standing Rock Indian 
lands, not being fixed by the act of May 29, 1908, 35 Stat. 460, are gov- 
erned by the general law found in section 2238 of the Revised Statutes 
for commissions on cash entries, and such commissions are accordingly 
deductible from the total amounts received as the bid price of the land, 
including the interest on deferred payments on such cash sales. 


Decision by Comptroller General McCarl, April 26, 1927: 

There is for consideration by this office the question whether the 
register of the local land office is entitled to commissions on moneys 
received as interest on deferred payments for lands entered under 
the public land laws in the ceded Cheyenne River and Standing Rock 
Indian Reservations in North and South Dakota; and if so, whether 
such commissions should be deducted from the amounts received or 
should be paid from the appropriation for salaries and commissions 
of registers, 1927. 

Section 2238, Revised Statutes, provides: 


Registers and receivers, in addition to their salaries, shall be allowed each 
the following fees and commissions, namely: 


* * * * * * 2 


Second. A commission of one per centum on all moneys received at each 
receiver's office. 
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Third. A commission to be paid by the homestead applicant, at the time of 
entry, of one per centum on the cash price, as fixed by law, of the land applied 
for; and a like commission when the claim is finally established, and the 
certificate therefor issued as the basis of a patent. 


By decision of May 28, 1926, A-13776, it was held that the second 
paragraph of section 2238, Revised Statutes, had no application to 
homestead entries and did not entitle the register to commissions on 
the cash price paid for ceded Indian lands entered under the home- 
stead laws where the commissions to be charged were limited by 
the statute opening the lands to entry to the same commissions as 
paid upon ordinary free homestead entries of $1.25 lands. 

The Cheyenne River and Standing Rock Indian lands were opened 
under the act of May 29, 1908, 35 Stat. 460, which provided in 
sections 3 and 4 thereof for the appraisal of the lands and their 
entry under the homestead laws, one-fifth of the purchase price to 
be paid in cash at date of entry and the balance in five equal annual 
installments to be paid in one, two, three, four, and five years, 
respectively, from and after date of entry. Said act provided for 


the payment of commissions as follows: 
* * oo 


In addition to the price to be paid for the land, the entryman 
shall pay the same fees and commissions at time of commutation or final entry 
as now provided by law, w here the price of the land is one dollar and twenty- 
five cents per acre, * * 


The act of April 13, 1912, 37 Stat. 84, authorized an extension of 


one year for payments of installments due on homestead entries for 
these lands conditioned upon the payment of interest for one year in 
advance at 5 per cent of the amount due and provided “that all 
moneys paid for interest as herein provided shall be deposited in the 
Treasury to the credit of the Indians as a part of the proceeds 
received for the land.” 

As the act of May 29, 1908, supra, prescribed the fees and com- 
missions to be paid by homestead entrymen, in the said decision of 
May 28, 1926, it was held by this office that this provision for fees 
and commissions was exclusive and that no fees or commissions were 
to be collected upon the appraised price of the land. The act author- 
izing an extension of time for the payment of installments while 
requiring the payment of interest as a condition precedent for such 
extensions did not authorize or require the collection or payment of 
any additional fees or commissions, but explicitly required that all 
of the interest money should be deposited to the credit of the Indians. 
It must be held, therefore, that there is no authority for allowing 
the register commissions upon the amount of interest collected upon 
deferred installments paid in connection with homestead entries for 
such lands. 
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It appears in the present case, however, that the interest in ques- 
tion was not paid in connection with a homestead entry but in con- 
nection with cash sales of the Indian lands in question, which sales 
were held under the authority in the act of May 29, 1908, 35 Stat. 
463, as follows: 

* * * And it is further provided that any lands remaining unsold after 
said lands have been opened to entry for seven years may be sold to the 
highest bidder for cash without regard to the prescribed price thereof fixed 


under the provisions of this Act, under such rules and regulations as the 
Secretary of the Interior may prescribe. 


By Circular 670 of February 27, 1920, 47 L. D. 430, the Secretary 
of the Interior directed that the remaining undisposed of lands be 
offered at public outcry and that the purchasers might pay all cash 
at the time of purchase or one-third down and the balance in two 
equal annual installments due one and two years from date of pur- 
chase, interest to be paid on the deferred installments at the rate of 
5 per cent per annum. The act of May 29, 1908, supra, in section 6 
provides that all sums arising from the sale and disposition of the 
lands, “exclusive of the customary fees and commissions,” shall be 
deposited to the credit of the respective tribes. With respect to 
these cash sales the provision for fees and commissions on homestead 
entries in the act of May 29, 1908, supra, did not apply, and the 
register was accordingly entitled to commissions computed upon and 
deducted from the bid price, if and when received, in accordance 
with the second paragraph of section 2238, Revised Statutes. 

The interest upon the extended payments for cash entries is not 
a statutory requirement, but is under the regulations issued by the 
Secretary of the Interior and constitutes a part of the consideration 
for the purchase on the deferred payment basis. As there is no 
statute requiring all of the interest to be deposited to the credit of 
the Indians, as is the case where homestead entries are involved 
und the commissions are governed by the general law rather than 
by the special provisions of the act of May 29, 1908, it must be 
concluded that the interest received in connection with the extension 
of time for payments under the cash sales is a part of the moneys 
received at the receiver’s office within the purview of paragraph 2 
of section 2238, Revised Statutes, and upon which the local officers 
are entitled to commissions, such commissions are to be deducted 
from the amounts so received before their deposit to the credit of 
the Indians. Any suspensions in current accounts will be adjusted 
in accordance with the foregoing. 
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(A-17930) 


TRANSPORTATION OF HOUSEHOLD GOODS—DESTRUCTION EN 
ROUTE 


Where a trucking company contracted with the Government to pack, crate, 
and deliver the household goods of a Federal employee from one station 
to another for a specified amount, and the goods were totally. destroyed by 
fire while en route, a settlement with the owner of the goods does not 
constitute delivery within the terms of the contract, and the United States 
is not obligated to pay the trucking company for the packing and hauling 
of the goods. 


Decision by Assistant Comptroller General Ginn, April 27, 1927: 

Review has been requested of settlement No. 0124037, dated 
February 15, 1927, wherein was disallowed the claim of E. F. Cald- 
well (Inc.), for $150 under a contract for packing and moving the 
household goods of Michael B. Gleason, an employee of the Depart- 
ment of Agriculture on change of station from Brighton, Mass., to 
Philadelphia, Pa., in August, 1925. 

The facts in the case are as follows: 

The claimant company, under date of July 21, 1925, agreed with 
the Department of Agriculture to furnish all necessary material and 
labor for wrapping, crating, or otherwise packing the household 
goods and furniture belonging to Michael B. Gleason, an employee 
of the Bureau of Agriculture Economics, located at No. 364-A, 
Washington Street, Brighton, Mass., and deliver the property by auto 
van to Philadelphia, Pa., for $150. 

On August 11, 1925, while en route to Philadelphia, the goods and 
auto van were totally destroyed by fire at Rahway, N. J. It appears 
that the van and contents were insured by E. F. Caldwell (Inc.), 
with the Aetna Fire Insurance Co. for $4,000 and that the insurance 
company paid Mr. Gleason $2,200 in full satisfaction of his loss. 

It is contended on behalf of claimant that the insurance company 
having paid the owner of the goods burned, there was such a con- 
structive delivery of the goods as to constitute performance entitling 
it to the consideration named in the contract. 

Under the circumstances of the shipment here involved the truck- 
ing company was operating as a common carrier and therefore 
responsible for the safe delivery at destination of the goods placed 
in its charge for hauling and delivering, and the fact that the said 
company for its own protection took out insurance on the goods is 
a matter in which the Government is in nowise concerned and does 
not alter or change in any way the contract of the trucking company 
to haul the household goods in question and deliver same at Phila- 
delphia, Pa. 

The contract in this case was an entire and indivisable contract 
under which no part of the consideration could be earned unless and 
until the services required thereunder were completely performed. 
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Inasmuch as the goods were destroyed by fire en route delivery 
was not made in accordance with the contract of carriage and there- 
fore the United States is not liable for any part of the contract price 
See Burn Line v. U.S. & A. 8S. S. Company, 162 Fed. Rep. 298; De 
Sola et al. v. Romares et al., 119 Fed. Rep. 373. See also 4 Comp. 
Gen. 562; 12 Comp. Dec. 746. See also decision of January 8, 1924, 
review No. 5819, in which the same rule was applied in the settlement 
of a claim for transportation charges on a shipment of pillows, a 
number of which were lost in transit the value thereof being paid 
by the carrier. 

In a decision of September 13, 1915, appeal No. 24971, there was 
involved a claim for transportation charges on a certain shipment 
consisting of one bundle of steel, one crated can, and two boxes of 
fittings. The bundle of steel was lost in transit and the Comptroller 
of the Treasury, in settlement of the claim, held that “As the steel 
was not delivered no transportation charges can be allowed thereon,” 
and deducted the full value of the steel lost from the transportation 
charges due on the other items actually delivered. To the same 
effect was decision of this office dated November 15, 1923, review No. 
5715, involving a shipment of 19 horses belonging to the Govern- 
ment, only 18 of which were delivered at destination. The carrier 
paid the full value of the horse not delivered but was allowed only 
eighteen-nineteenths of the freight charges that would have accrued 
if all 19 horses had been delivered at destination. 

There having been no delivery of the household goods in accord- 
ance with the contract of carriage in this case, there is no liability 
upon the part of the United States for the carrying charges and 
accordingly, upon review, the disallowance must be and is sustained. 


(A-18082) 


PERSONAL SERVICES—STENOGRAPHIC REPORTING—CHILDREN’S 
BUREAU 


Stenographic reporting by contract of an administrative conference held in 
Washington, D. C., of employees of the Children’s Bureau working in the 
States involves the hire of personal services at the seat of Government in 
contravention of the act of August 5, 1882, 22 Stat. 255, in the absence of a 
specific appropriation therefor. Such services, when necessary, are for 
performance by regular employees of the Bureau at rates of compensation 
prescribed under the classification act. 


Decision by Comptroller General McCarl, Apri! 27, 1927: 

Howard B. Smith applied March 30, 1927, for review of settlement 
0174705, dated March 28, 1927, disallowing his claim for $273.80 for 
stenographic reporting services. The disallowance was for the rea- 
son that the service in question constituted personal service at the 

66344°—27——46 
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seat of Government and as the appropriation sought to be charged 
therewith, “Administrative expenses, welfare and hygiene of mater- 
nity and infancy,” did not provide for personal services, the hire of 
such service by contract or otherwise was in contravention of the 
act of August 5, 1882, 22 Stat. 255. 

The service in question consisted in the reporting of a conference 
held in Washington, D. C., January 11, 12, and 13, 1926, of employees 
of the Children’s Bureau working in the States in the administration 
of the act for the promotion of the welfare and hygiene of maternity 
and infancy. The voucher is prepared for payment from the appro- 
priation for the administrative expense of the act in question as 
found in the appropriation act of April 29, 1926, 44 Stat. 372. 

The act of August 5, 1882, supra, prohibits the employment at the 
seat of Government of any employees, except pursuant to specific 
appropriations, and prohibits the payment for personal service at 
the seat of Government from any contingent expense or general 
appropriation unless such employment is authorized and payment 
therefor provided in the law granting the appropriation. In order 
to authorize contracting for stenographic reporting service in the 
District of Columbia there must first be an appropriation available 
for such work and, second, specific legislative authority for engaging 
such services by contract or a showing that the reporting is of such 
nature as to preclude any presumption of an intent that the reporting 
be done by the regular employees of the office or bureau in question. 
The appropriation for the administrative expenses involved in this 
case does not contain any provision for personal service at the seat 
of Government nor does it authorize contracting for stenographic 
reporting service. The employment of stenographic service by con- 
tract at folio rates, in the absence of specific statutory authority 
therefor, is also in contravention of the classification act of 1923, 
42 Stat. 1488. 

Claimant alleges that this service is the same class of service that 
he has been performing for the Interstate Commerce Commission, 
Federal Trade Commission, Tariff Commission, and Board of Tax 
Appeals for many years. As to this contention it may be stated that 
the bureaus and commissions mentioned all were authorized to hold 
hearings of a more or less judicial nature and all had appropriations 
for personal services and had been contracting for such services for 
a number of years under a mistaken belief that such procedure was 
legal. Such contracting in all cases where no statutory authority 
existed therefor was discontinued as of June 30, 1926, under various 
decisions of this office. As a result of this action a number of the 
establishments sought and secured specific statutory authority to 
contract for stenographic service. See act of April 22, 1926, 44 Stat. 
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807, 311, 312, and 317, as to the respective boards and commissions 
named above. 

In the present case the appropriation does not provide for personal 
services; there is no long-continued practice shown, nor is there 
shown to have been any necessity for stenographically reporting the 
conference or that such reporting, if necessary, could not have been 
done by the regular employees of the bureau or by employees borrowed 
from other establishments or by temporary hire under the civil- 
service rules. Where statutory authority exists for contracting for 
stenographic reporting service, compliance with the requirements 
of section 3709, Revised Statutes, is required (decision of October 
26, 1926, A-15867) but this does not recognize that such service may 
be performed in all cases by contract notwithstanding the lack of 
statutory authority. 5 Comp. Gen. 968. 

The service in question, having been procured in contravention 
of the act of August 5, 1882, and the classification act of 1923, was 
wholly unauthorized and illegal. Upon review the settlement must 
be and is sustained. 


(A-17984) 
TRAVELING EXPENSES—ROUTE 


An employee of the Department of Commerce ordered to return to Washington, 
D. C., from Peru via San Francisco and other Pacific coast cities for 
performance of official duty, but who, while en route, received word of the 
illness of a relative and abandoned the official routing, returning to Wasl- 
ington without the performance of further official duty, must be considere: 
as in a leave of absence status and not entitled to reimbursement for any 
of the expenses of the travel or subsistence from the time he departed 
from the official route. 


Decision by Comptroller General McCarl, April 28, 1927: 

W. N. Pearce requested, February 4 and March 9, 1927, review of 
settlements C-41838-C of July 13, 1926, and C-46052-C of January 
24, 1927, disallowing credit in his accounts as special disbursing 
agent, Department of Commerce, for $74.95 and $62.50, representing 
payments made to himself as reimbursement of travel expense ani 
per diem in lieu of subsistence, and compensation for excess travel 
time, in connection with his return to Washington, D. C., from 
Lima, Peru, in April, 1925. 

It appears from the record that W. N. Pearce while on duty at 
Lima, Peru, received instructions as per the following telegram 
dated January 21, 1925: 


24 instruct Pearce return west coast, visiting San Francisco and other 
Pacific coast ports. Instructions sent to San Frisco. 


Pursuant to these instructions Pearce proceeded by vessel to Bal- 
boa, Canal Zone, and disembarked there March 30, 1925, to await a 
vessel for San Francisco which was not due to leave until April 6. 
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Three days after arrival at Balboa he received a cable notifying 
him of the illness of a member of his family, whereupon, on April 5, 
he telegraphed to Washington— 


Owing serious illness mother, returning direct steamer Hssequibo, due New 
York fourteenth. 


It does not appear that any response was made to this telegram, 
and Pearce returned to New York by the steamer mentioned without 
proceeding further on official business. According to his expense 
voucher he arrived in Washington, D. C., 7 a. m. April 15, and 
claims to have been on official business in Washington from that 
time. He claimed and paid himself per diem in lieu of subsistence 
for nine days, April 6 to 14, inclusive, but stated that he was on 
annual leave April 1 to 5. 

In proceeding to Balboa and up until the time he would have been 
required to wait there for the vessel for San Francisco he was acting 
pursuant to his travel orders and was entitled to all necessary ex- 
pense incurred; but from the time he forsook the route prescribed 
in his orders he was not on official business and can only be consid- 
ered as having been in a leave status and not entitled to reimburse- 
ment of any expense incurred nor to per diem in lieu of subsistence. 
The expense of transportation from Balboa to Washington, D. C., 
amounted to $175.65 and he paid himself per diem for the period of 
travel amounting to $36, making a total of $211.65. The settlements 
were erroneous in so far as they disallowed only the excess over 
what would have been the cost of the direct route from Peru to New 
York, as there was no vested right in the employee to be returned to 
the United States at the expense of the Government at his own per- 
sonal convenience. A-G6938, February 9, 1925; A— 7362, February 17, 
1925; A-7886, February 21, 1925. 

As the question of granting leave with pay is a matter primarily 
for administrative action, the disallowance of credit for the compen- 
sation paid during the travel period should be discontinued in the 
absence of an administrative report that he was not entitled to leave 
with pay and recommending the raising of a charge therefor. 

Upon review the settlement is modified and the disallowance in- 
creased to $211.65. 


(A-17891) 


MILEAGE—NAVAL OFFICER PERFORMING TEMPORARY DUTY 
WHILE ON LEAVE OF ABSENCE 


Where an officer of the Navy was granted 45 days’ leave of absence, and 
while on said leave and about the time it was necessary for him to return 
to his proper station, he was directed to perform certain temporary duty 
which necessitated travel in addition to that necessary to return to his 
station, payment of mileage for the additional travel incident to the tem- 
porary duty is authorized. 
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Decision by Comptroller General McCarl, April 29, 1927: 

Commander Harry E. Collins (S. C.), United States Navy, has 
requested review of settlement No, 0130958, dated December 18, 1926. 
allowing $5.92 on account of his claim for mileage for travel per- 

*, zs ‘ . - . = 
formed from San Francisco, Calif., to Salt Lake City, Utah, thence 
to Washington, D. C., during August, 1926. 

While stationed at Washington, D. C., claimant was granted 45 
days’ leave of absence, beginning on July 6, 1926, of which he 
availed himself and proceeded to San Francisco, Calif., where he 
later received orders August 9, 1926, from the Bureau of Navigation, 
confirming dispatch of July 23, 1926, as follows: 

From: Bureau of Navigation. 
To: Commander Harry E. Collins (S. C.), U. S. N., care of Mr. I. L. Borden, 

417 Montgomery Street, San Francisco, Cal. 

Subject: Unexpired portion of leave canceled: temporary additional duty. 

1. On 17 August, 1926, you will consider the unexpired portion of your leare 
of absence canceled. 

2. Proceed immediately to Ogden, Utah, or Salt Lake City, Utah, as may be 
necessary reporting to the United States district attorney, for temporary duty 
for the purpose of taking deposition of the case of the United States versus 
Oxzden State Bank involving the deposit of United States funds therein by one 
E. R. Brown. 

3. This is in addition to your present duties and upon the completion thereof 
you will return to Washington, D. C., and resume your regular duties. 

(Confirming des of 7/22/26.) 


/ 


/8/ W. R. SHOEMAKER. 
Such temporary duty was stated to be in addition to his present 


duties at Washington, D. C., to which he was to return upon com- 
pletion. He left San Francisco August 16, 1926, one day prior to 
the date stated in the above orders, arrived at Salt Lake City 
August 17, 1926, left the latter place August 21, 1926, and arrived 
at Washington August 24, 1926, four days after be would have 
been required to report had it not been for his temporary duty 
assignment. 

When claimant requested and was granted the leave of absenve 
he was required to return to his duty station at his own expense. 
To report back to duty to his permanent station at the expiration 
of his leave it would have been necessary to leave San Francisco 
not later than August 16, 1926. 

The lines over which the travel was accomplished are not stated. 
but under tariffs in effect at that time a ticket could have been 
procured routing the travel through Ogden and Salt Lake City, 
with a 10-day stop-over privilege at either or both places, without 
additional charge. 

The settlement allowed mileage from Ogden to Salt Lake City 
and return, 74 miles, at 8 cents per mile, on the basis that the 
shortest usually traveled route is via Ogden, thence east over the 
Union Pacific Railroad, and that the travel from Ogden to Salt 
Lake City and return was additional travel incident to his orders 
directing temporary duty at Salt Lake City. 
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The time of performance of this temporary duty coincided with 
the expiration of his usable leave at San Francisco and purported 
to require travel when it was incumbent upon him to proceed, at 
that time, from San Francisco to Washington without expense to 
the Government, and the order canceling his leave imposed no 
duty inconsistent with his leave so as to deprive him of its en- 
joyment, but operated to grant to him travel time from leave of 
absence not chargeable as leave. Assuming that the temporary duty 
enjoined necessitated additional trayel from Ogden to Salt Lake 
City and return, the payment of mileage as allowed by the settle- 
ment is correct and no further payment is legally due claimant. 

Upon review the settlement is sustained. 


(A-17922) 


GRATUITIES, SIX MONTHS’ DEATH—NAVY ENLISTED MAN 
DIVORCED 


The six months’ pay authorized by the act of June 4, 1920, 41 Stat. 824, 
to be paid to the widow of an enlisted man of the Navy who died 
while on the active list, is not barred where the enlisted man died 
after the granting of an interlocutory decree of divorce but before 
six months had expired, under a State statute which provides in specific 
terms that decrees of divorce shall not become final and operative until 
six months after the trial and decision. 


Decision by Comptroller General McCarl, April 29, 1927: 

Request has been made for review of settlement No. 0155494, dated 
October 9, 1926, wherein was disallowed the claim of Mrs. Hazel E. 
Hiltbold for six months’ gratuity pay, approved for $907.20, in 
accordance with the provisions of the act of June 4, 1920, 41 Stat. 
-824, as widow of Valentine Hiltbold, late chief torpedoman, United 
States Navy, who died September 25, 1925. The claim was dis- 
allowed upon the theory that Mrs. Hiltbold was divorced from the 
deceased June 2, 1925. 

It appears that Valentine Hiltbold at date of death was serving as 
chief torpedoman in the United States Navy under an enlistment 
entered into November 10, 1923, and was assigned to duty on the 
United States submarine S-5/. Upon date of enlistment he named 
as beneficiaries under act of June 4, 1920, 41 Stat. 824, in case of his 
death Hazel E. Hiltbold, wife, No. 21 Bayside Avenue, Newport, 
R. I., Richard Llewellyn Hiltbold and Robert Charles Hiltbold, 
minor children, at the same address. 

On March 26, 1925, Valentine Hiltbold filed in the supreme court, 
Newport, R. I., a petition for divorce against his wife, Hazel E. 
Hiltbold. On June 2, 1925, a hearing was held and decision ren- 
dered for the petitioner and the custody of the minor children 
awarded to the petitioner, Valentine Hiltbold. 
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The submarine on which Valentine Hiltbold served met with dis- 
aster and went down at sea in collision with the City of Rome, 
and this petty officer died while on the active list of the United States 
Navy at Block Island on or about September 25, 1925. 

The clerk of the superior court, Newport, R. L., in letter dated July 
10, 1926, advised the chief, Bureau of Navigation, as follows: 

Under the law of this State it is the practice to enter the decision after hear- 


ing, and not to enter a final decree of divorce from the bond of marriage until 
six months have elapsed. 


In this cause decree has not been entered. 
There is also with the papers a document which reads: 


Newport, August 3, 1926. 
Div. 2459. Valentine Hiltbold vy Hazel Elizabeth Hiltbold. Max Levy. 

I, Sydney D. Harvey, Clerk of the Superior Court, do hereby certify that 
in the above-entitled petition for divorce, a hearing was held on the 2d day of 
June, A. D., 1925, and decision was rendered for the petitioner on the ground 
of adultery and custody of minor children awarded said petitioner. 

I further certify that up to the present date final decree has not been 
entered, 

In testimony whereof, I have bereunto set my hand and affixed the seal of 
said court at Newport this 3d day of August, A, D. 1926. 


(Signed) Sypngey D. Harvey, Clerk. 


It appears that the children are now and have for some time past 
been with their mother, the claimant in this case: 
The General Laws of Rhode Island, 1923, page 1254 (4230), 


provide: 


Sec. 19. * * * but no decree for such divorce shall become final and 
operative until six months after the trial and decision. 


In passing upon a petition for writ of prohibition, McLaughlin 
v. McLaughlin, divorce, final decree, it was held in 44 R. I. Report 
430-433, that— 


It is error to enter a final decree for divorce against the wish of the peti- 
tioner in whose favor a decision has been given. 

After evidence warranting a decision in favor of the petitioner the court may 
not enter a final decree until six months after the decision. There are number 
of apparent causes for this extended delay, among which some courts, with 
reason, have seen a purpose to give further opportunity for condonation and 
for reconciliation, 

It is a general rule that in case of interlocutory decree the property 
rights of the parties remain the same, except where under authority 
of statute the decree expressly provides for the disposition of the 
property of the parties. 53 Ala. Rep. 558; 36 Md. Rep. 511. More- 
over, where one of the parties dies after a decree nisi has been entered 
and before the entry of a final decree, such death puts an end to the 
suit and prevents the entry of a decree absolute. 46 Mich. 511; 60 
Md. Rep. 185. 

The act of June 4, 1920, 41 Stat. 824, provides: 


That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his or her own misconduct, of any officer, 
enlisted man, or nurse on the active list of the Regular Navy or Regular Marine 
Corps, or on the retired list when on active duty, the Paymaster General of 
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the Navy shall cause to be paid to the widow, and if there be no widow to the 
child or children, and if there be no widow or child, to any other dependent 
relative of such officer, enlisted man, or nurse previously designated by him 
or her, an amount equal to six months’ pay at the rate received by such officer, 
enlisted man, or nurse at the date of his or her death. * * * 


Based upon the plain provision of the Rhode Island statute rela- 
tive to divorce, the claimant was the lawful wife of Valentine Hilt- 
bold at the time of his death, and under the act of June 4, 1920, is 
entitled to the amount equal to six monthis’ pay at the rate received 
by the deceased at date of death. 


Upon review there is certified as due the claimant the sum of 
$907.20. 


- (A-18035) 


VETERANS’ BUREAU—INSURANCE—REINSTATEMENT 





A policy of war-risk insurance may not be considered as reinstated under 
section 305 of the World War veterans’ act of June 7, 1924, 43 Stat. 626, 
and as amended by the act of July 2, 1926, 44 Stat. 799, simply on the basis 
that the insured at date of lapse of policy was suffering from a compensable 
disability, but in addition to that condition there must be in the possession 
of the Government at date of death or happening of total permanent dis- 
ability sufficient funds from accrued unpaid disability compensation belong- 
ing to the insured to cover the necessary premiums to have reinstated the 
policy. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 29, 1927: 


Consideration has been given to your letter of April 4, 1927, re- 
questing decision whether there may lawfully be paid war-risk in- 
surance in the amount of $3,941 to the estate of John Hiram Hurst 
under the facts and circumstances set forth in your letter as follows: 


Hurst enlisted in the military service of the United States on June 19, 
1917, and was honorably discharged therefrom June 28, 1919, by reason of 
demobilization. While in the military service he applied for war-risk insurance 
in the sum of $10,000, naming his mother, Ada Hurst, beneficiary. Subsequent 
to his discharge he paid no premiums on this insurance and the same lapsed 
for nonpayment of the premium due July 1, 1919. On April 19, 1922. he 
filed claim for disability compensation on account of pulmonary tuberculosis, 
which was held to be of service origin. The final rating based on this claimant's 
disability read as follows: 

Temporary partial 25% from discharge, June 28, 1919, to December 1, 1921. 

Temporary partial 75% from December 1, 1921, to April 1, 1922. 

Temporary total from April 1, 1922, to July 13, 1923. 

Temporary partial 75% from July 13, 1923, to January 4, 1924. 

Temporary total from January 4, 1924, to January 25, 1924. 

Temporary partial 25% from January 25, 1924, to December 28, 1924, date 
of death. 

Because of the provisions of section 310 of the war risk insurance act, as 
amended, prohibiting payment of compensation for any period more than 
two years prior to date of claim, the original award was made effective 
as of April 19, 1920. Subsequent to the veteran’s death the case was con- 
sidered for the purpose of determining whether or not any right to war-risk 
insurance existed under the provisions of section 305 of the statute, which 
read as follows: 

“Sec. 305. Where any person has heretofore allowed his insurance to lapse, 
or has canceled or reduced all or any part of such insurance, while suffering 
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from a compensable disability for which compensation was not collected and 
dies or has died, or becomes or has become permanently and totally disabled 
and at the time of such death or permanent total disability was or is entitled 
to compensation remaining uncollected, then and in that event so much of 
his insurance as said uncollected compensation, computed in all cases at the rate 
provided by section 302 of the war-risk-insurance act as amended December 24. 
1919, would purchase if applied as premiums when due, shall not be con- 
sidered as lapsed, canceled, or reduced, and the United States Veterans’ Bureau 
is hereby authorized and directed to pay to said soldier, or his beneficiaries, 
as the case may be, the amount of said insurance less the unpaid premiums 
and interest thereon at 5 per centum per annum compounded annually in 
installments as provided by law: Provided, That insurance hereinafter revived 
under this section and section 309 by reason of permanent and total disability 
or by death of the insured shall be paid only to the insured, his widow, child 
or children, dependent mother or father, and in the order named, unless other- 
wise designated by the insured during his lifetime or by last will and testa- 
ment.” 

The bureau precedents under this section of the statute, which were estab- 
lished after an exhaustive study, and concurred in by the Attorney General, 
hold that where a verteran allows his insurance to lapse at a time when he 
is suffering with a compensable disability for which compensation is uncol- 
lected, and thereafter dies or becomes permanently and totally disabled at 
a time when he still has uncollected compensation, such amount of his insur- 
ance shall be revived as the uncollected compensation would purchase if 
applied as premiums when due. The cause of this noncollection may be either 
delay by the bureau in making the award, or delay on the part of the claimant 
in filing his claim. 

It was found that at the time this claimant permitted his insurance 
to lapse he was suffering from a disability of service origin which disabled 
him to a degree of 25%, but the compensation. which would have been payable 
on July 1, 1918, the date of lapse, remained uncollected on that date by reason 
of the fact that he had not yet filed claim for disability compensation. At 
the time of his death on December 28, 1924, there was still due him from the 
United States Veterans’ Bureau compensation due and uncollected in the 
amount of $193 covering the period from date of discharge to April 19, 1920, 
payment of which was barred by section 310 of the then existing statute 
as hereinbefore explained. This amount applied under section 305 towards the 
revival of the insurance brought into force the amount of $4,336, from which 
were deducted the unpaid premiums with interest, leaving $4,114.69. An 
award was made in favor of Mrs. Ada Ann Hurst, the designated beneficiary, 
payable in amounts of $23.66 per month from December 28, 1924, to December 
28, 1944, 

Upon the death of the soldier’s mother on February 27, 1926, the commuted 
value of the remaining unpaid installments, to wit, $3.941, reverted to the 
estate of the ex-soldier in accordance with the provisions of section 303 of 
the World War veterans’ act, as amended, and an award was made in favor 
of Mrs. Mamie McCormac, administratrix of the ex-soldier’s estate. It is 
this award which has been questioned. 


In connection with the matter, you forward for consideration opin- 
ion of the general counsel of the Veterans’ Bureau dated July 22, 
1925, and opinion of the Attorney General dated September 11, 1925, 
34 Op. Atty. Gen. 369, in case of Ray Thomas, and two opinions 
of the Attorney General dated July 24, 1926, considering other cases 
and affirming the opinion in the case of Ray Thomas. 

The only legal question involved in the present case is whether 
reinstatement of a policy is authorized uader section 305 of the 
World War veterans’ act of June 7, 1924, 43 Stat. 626, and as 
amended by the act of July 2, 1926, 44 Stat. 799, by the application 
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as premiums of the amount of disability compensation to which the 
veteran was not entitled, and which he could not have collected 
during his lifetime, for a period more than two years prior to date 
of filing claim for disability compensation, which the veteran was 
prohibited from receiving by the express terms of section 310 of the 
war risk insurance act, in force at the time the award of disability 
compensation was made. 

The mere statement of the question would seem to impel a nega- 
tive answer. It is understood that the veteran, during his lifetime, 
collected all of his disability compensation which accrued and which 
he could have collected, and did not seek to apply any of it as 
insurance premiums on his lapsed policy. His death did not give 
his beneficiary, personal representative, or his estate any right to 
collect disability compensation for the period from June 29, 1919, 
to April 19, 1920, which he had no right to collect during his life- 
time and which he could not now collect if still living. 

The opinions of the general counsel of the Veterans’ Bureau and 
of the Attorney General wherein the contrary view is expressed ap- 
peared to rely solely upon the phrase in section 305 of the statute, 
“ while suffering from a compensable disability for which compensa- 
tion was not collected,” not giving proper consideration to the 
following phrase, “and at the time of such death or permanent 
total disability was or is entitled to compensation remaining uncol- 
lected,” appearing in the same sentence. When the statute expressly 
precludes the payment of disability compensation during any par- 
ticular period, irrespective of the reason, it can not be held that the 
veteran, at the time of death, “ was or is entitled” to compensation 
during that period. There should not be lost sight of the subject 
matter of the statute and the underlying principle with relation 
thereto. The statute deals with life insurance and with its reinstate- 
ment by the application as premiums of funds in the possession of the 
Government belonging to the veteran. It may be compared to the 
application of the reserve value of certain policies to keep alive a 
policy of insurance. Under the statute there must be funds, in the 
form of disability compensation to which the veteran was entitled 
and which were not paid to him, in the possession of the Govern- 
ment at date of maturity by death or permanent total disability, 
which are available for application as premiums. There were no 
funds in the possession of the Government in the case of John Hiram 
Hurst at date of death which could have been applied as insurance 
premiums; hence, there was no authority to consider the policy as 
reinstated. 

Reference has been made to the committee report of the Congress, 
referred to in the opinion of the Attorney General, dated September 
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11, 1925, which was cited in support of the contrary view, but there 
appears no statement in that report which would indicate an intent 
to authorize the reinstatement of insurance merely because at date 
of lapse the insured was suffering from a compensable disability if 
there was not in the possession of the Government at date of death 
or happening of total permanent disability, sufficient funds from 
accrued unpaid disability compensation to cover the necessary 
premiums to have reinstated the policy. 

You are advised, therefore, that payment to the estate of John 
Hiram Hurst may not lawfully be made. In view of the past prac- 
tice based on the administrative construction of the law, payments 
heretofore made contrary to the views expressed in this decision need 
not now be disturbed if otherwise regular. 


(A-18093) 
RETIREMENT—TRANSFERRED MEMBER, FLEET NAVAL RESERVE 


In computing the service necessary to entitle a transferred member of the 
Fleet Naval Reserve to transfer to the retired list of the Regular Navy, 
as provided in section 24 of the act of February 28, 1925, 43 Stat. 1087, 
credit for double time for service during the Spanish-American War is 
not authorized. 


Comptroller General McCarl to the Secretary of the Navy, May 2, 1927: 

By your indorsement of April 8, 1927, there has been received 
the request of Lieut. A. W. Barnes (SC), United States Navy, for 
decision whether Robert Teuchtler, C. M. A. A., Fleet Naval Re- 
serve, is entitled to credit for double time for serving during the 
Spanish-American War from April 21, 1898, to April 11, 1899, in 
computing the 30 years’ service necessary t® entitle him to transfer 
to the retired list of the Regular Navy. 

It appears that Teuchtler enlisted in the Navy September 7, 1895, 
and was in continuous service therein until November 8, 1916, when 
he was transferred to the Fleet Naval Reserve, having on date of 
transfer 20 years, 1 month and 11 days’ naval service. On March 
17, 1926, he was placed on the retired list under provisions of the 
act of February 28, 1925, 43 Stat. 1087. Teuchtler’s total actual 
naval service when transferred to the Fleet Naval Reserve added 
to time in the Fleet Naval Reserve on March 16, 1926, was 29 years 
5 months and 20 days, and unless entitled to count double time for 
his Spanish-American War service, he had not completed 30 years 
when placed on the retired list. 

Teuchtler’s right to be placed on the retired list of the Navy is 
contained in section 24 of the act of February 28, 1925, 43 Stat. 
1087, as follows: 
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All enlisted men who heretofore have been transferred from the regular 
Navy to the Fleet Naval Reserve, established by the act of August 29, 1916, and 
who by section 1 of this act are transferred to the Fieet Naval Reserve herein 
created, shall receive the rate of pay they were legally entitied to receive in 
the Naval Reserve Force: Provided, That such enlisted men so transferred to 
the Fleet Naval Reserve herein created shall, upon completing thirty years’ 
service, including naval service and time in the Fleet Naval Reserve of the 
Naval Reserve Force and in the Fleet Naval Reserve herein created, be trans- 
ferred to the retired list of the regular Navy with the pay they were then legally 
entitled to receive, plus the allowances to which enlisted men of the regular 
Navy are entitled on retirement after thirty years’ naval serv.ce. 


This language is substantially that of the act of August 29, 1916, 
39 Stat. 591, respecting the placing of transferred members of the 
Fleet Naval Reserve on the retired list of the Navy, the language in 
the last cited act being: 

* * * ‘They may, upon their own request, upon completing thirty years’ 
service, including naval and fleet naval reserve service, be placed on the re- 
tired list of the Navy with the pay they were then receiving plus the allow- 
auces to which enlisted men of the same rating are entitled on ret.rement after 
thirty years’ naval service. * * *, 


The act of 1916, page 589, also provided: 


In addition to the enrollments in the Fleet Naval Reserve above provided, 
the Secretary of the Navy is authorized to transfer to the Fleet Naval Reserve 
at any time within his discretion any enlisted man of the naval service with 
twenty or more years’ naval service, and any enlisted man, at the expiration 
of a term of enlistment who may be then entitled to an honorable discharge, 
after sixteen years’ naval service: * * *., 

The clause defining the thirty years’ service is inclusive of all serv- 
ice to be included in the computation and is described as naval service 
and time in the Fleet Naval Reserve. The question presented is there- 
fore what constitutes naval service for the purpose of this act. The 
same phrase is used in section 26 of the act of February 28, 1925, 
in authorizing transfers of men in the service July 1, 1925, “on the 
completion of sixteen orgmore years’ naval service.” 

In the construction of statutes “ where the same word or phrase is 
used in different parts of a statute, it will be presumed to be used 
in the same sense throughout; and where its meaning in one instance 
is clear, this meaning will be attached to it elsewhere, unless it clearly 
appears from the whole statute that it was the intention of the legis- 
lature to use it in different senses.” 386 Cyc. 1131 and authorities 
there cited. 

The context of the statute here considered indicates clearly that 
the service that may be counted as naval service for transfer to the 
Fleet Naval Reserve after sixteen or more years is the same service 
that is to be counted in the computation of 30 years for transfer to 
the retired list. 

Paragraph E 702 (3) (4) of Bureau of Navigation Manual 1921 
provides: 

(3) Class 1, transferred men of 16 years’ service; any enlisted man having 
a total of 16 years’ naval service (not necessarily continuous) and who is en- 


titled to receive an honorable discharge at the expiration of his current enlist- 
ment, may, at his own request and with the authority of the Secretary of the 





DECISIONS OF THE COMPTROLLER GENERAL 711 


Navy, be transferred to the Fleet Naval Reserve at the expiration of his enlist- 
ment. He is not discharged. 

(4) Class 1, transferred men of 20 years’ service; any enlisted man having 
a total of 20 years’ naval service (not necessarily continuous) may at his own 
request and with the authority of the Secretary of the Navy, be transferred to 
the Fleet Naval Reserve at any time. 


Naval Reserve Regulations 1925, paragraph H 2417, under the 
heading “ Computation of Service” for purposes of retirement, lists 
the service and deductions therefrom authorized to be counted for 
transfer, and in neither the manuals nor the regulations is it sug- 
gested that double time for Spanish-American War service may be 
counted for purposes of transfer. 

Paragraph E 501 of Bureau of Navigation Manual, 1921, provides: 

* * * (1) Transferred members of the Naval Reserve Force may, after 
completing 30 years of service, regular Navy, and Naval Reserve Force com- 


bined, be placed on the retired list with the — held by them at the date of 
transfer to the Naval Reserve Force, * * 


See also paragraphs H 2901 and H 2902 of Naval Reserve Regula- 
tions, 1925. It therefore appears the department has never in its 
manuals or regulations interpreted the term “ Naval service ” either 
for the purposes of transfer to the Fleet Naval Reserve or for trans- 
fer to the retired list after 30 years’ naval service and time in the 
Fleet Naval Reserve as including double time. The only basis for 
suggesting that something more is authorized to be counted for 
transfer to the retired list than for transfer to the Fleet Naval 
Reserve under identical phraseology is the clause of section 24 of the 
act of February 28, 1925, that such men when transferred to the 
retired list shall receive “ the allowances to which enlisted men of the 
regular Navy are entitled on retirement after 30 years’ naval service,” 
and enlisted men retired after 30 years’ service are entitled to count 
double time for Spanish-American War service under the act of 
March 3, 1899, 30 Stat. 1008. The last quoted clause is merely 
descriptive of the acts authorizing retirement of enlisted men after 
30 years’ service in the Army, Navy, or Marine Corps, and may not 
form the basis for changing the meaning of the statute which is 
otherwise clear that only naval service is authorized to be counted. 
One year’s service in the Navy during the Spanish-American War 
is not two years of naval service and it may not be so counted except 
when retired under and pursuant to the statute specifically authoriz- 
ing it, and not generally or in any other connection. 

It is noted that the Bureau of Navigation in its communication to 
the commandant of the third naval district respecting the transfer 
of Teuchtler to the retired list stated: 

By direction of the President, under the provisions of the act of Congress 
approved ‘March 3, 1899, as amended by the acts approved March 2, 1907, and 
February 28, 1925, the Secretary of the Navy directs that the above-mentioned 
man, now on the inactive list of the Fleet Naval Reserve, class F-3-D be upon 


his own application, placed upon the retired list created by that act, to take 
effect upon receipt of this order. 
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The Naval Reserve act of February 28, 1925, entitled “An act to 
provide for the creation, organization, administration, and mainte- 
nance of a Naval Reserve and a Marine Corps Reserve” is not an 
amendment of the acts cited for the retirement of enlisted men of the 
Army, Navy, and Marine Corps. It merely authorizes certain trans- 
ferred members of the Fleet Naval Reserve to be transferred to the 
retired list of the regular Navy and not their retirement under the 
acts of 1899 and 1907. The conclusion must be that Teuchtler is not 
entitled to the allowances totaling $15.75 per month paid to men 
retired under the acts of 1899 and 1907 until he shall have completed 
30 years’ service, including naval service and time in the Fleet 
Naval Reserve of the Naval Reserve Force, excluding credit for 
double time for Spanish-American War service. To the same effect 
is 24 Comp. Dec. 679. 

Your question is answered accordingly. 


(A-18120) 
WITNESSES, EXPERT—TRAVEL AND SUBSISTENCE EXPENSES 


An “expert” employed under the Department of Justice in connection with 
Government litigation is, during the time of his service in that capacity, an 
officer or employee of the United States and his travel and subsistence 
expenses are limited by the laws applicable to officers and employees 
generally. 

A retired commodore of the Navy in receipt of retired pay, when employed 
under the Department of Justice as an “expert” in connection with Gov- 
ernment litigation, may be reimbursed only for his actual travel expenses in 
getting to and from the place where his services are required and for his 
subsistence expenses actually incurred in connection with such services, 
within the limitations prescribed in the subsistence expense act of 1926, 
and the Standardized Government Travel Regulations. 


Comptroller General McCarl to the Attorney General, May 2, 1927: 
There has been received your letter of April 11, 1927, as follows: 


This office has before it for settlement supplemental claim of Commodore 
A. W. Stahl, retired, for traveling expenses from Washington, D. C., to Newport 
News, Va., and return, during the period from March 7 to 16, 1927. Before this 
travel was made the matter was taken up with the Navy Department with a 
view to having Commodore Stahl detailed to this department to assist Gov- 
ernment counsel in the case “ Newport News Shipbuilding and Dry Dock Co. v. 
United States, Nos. 30372, 30373, 30374, 30375.” That department advised that 
inasmuch as Commodore Stahl had been retired because of age he could not be 
detailed to this department. The matter was then taken up with Commodore 
Stahl personally with the result that the department, under date of March 3. 
authorized him to make the travel in question. The travel order reads as 
follows: 

“You are hereby authorized and directed to proceed to Newport News, Va., 
on or about March 7, 1927, for the purpose of rendering technical assistance to 
Government counsel during the taking of testimony in the above entitled cases, 
which is contemplated to be introduced by the plaintiff beginning Tuesday, 
March 8, 1927, at 10 o’clock in the forenoon, at its plant located in’ Newport 
News, Va. 

“Tt is also expected that you will be called as an expert witness for the 
United States, and that the introduction of your testimony will begin on 
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Monday, March 14, and will be completed in ample time to permit you to 
embark upon your contemplated European trip, as scheduled. 

“Your transportation and other expenses will be paid, in conformity with 
the rules and regulations of this department.” 

In 3d Comp. [Dec.] 588, it was held that the military status of officers of the 
Army did not change by an assignment to duty with a civil department of the 
Government. Officers of the Army and Navy, who are detailed for duty with 
a civil branch of the Government are entitled to the same travel allowance that 
they are entitled to when assigned to duty in the military or naval service 
and no other, unless special provision is made by statute for other travel 
allowance (1 Comp. Gen. 98, 2 id. 373, 2 id. 685). Under existing statute offi- 
cers of the Army and Navy receive a mileage allowance at the rate of $0.08 per 
mile, except in special cases of repeated travel, in which cases the allowance 
for actual and necessary expenses for subsistence are not to exceed $7.00 per 
day, or, if the travel order so prescribes, a per diem in lieu of subsistence in the 
amount of $6.00. 

Army and Navy officers traveling to testify on behalf of the Government 
may be allowed only actual and necessary expenses, stated in items, and 
sworn to as provided by section 850 of the Revised Statutes. No mileage or 
other compensation may be allowed, notwithstanding specific legislation which 
nllows Naval officers $0.08 per mile in lieu of traveling expenses (19 Comp. 
Dec. 752). 

However, the Comptroller of the Treasury, in his decision of June 10, 1912 
(18 Comp. Dec. 966) held that a retired Army officer who is called to testify 
before a civil court is entitled to lawful fees as a witness (per diem and 
mileage) and not to actual expenses as provided by section 850 of the Revised 
Statutes. 

The Comptroller of the Treasury, in his decision to the Attorney General 
of August 31, 1920 (27 Comp. Dec. 220) held that inasmuch as the pay of 
a retired officer of the Army is fixed by law, payment. of any additional com- 
pensation to such officers, while receiving the retired pay, for services as an 
expert witness on behalf of the United States was prohibited by section 1765, 
Revised Statutes. This statute was modified by the act of May 31, 1924 (43 
Stat. 245) (Title 5, sec. 63, Code). These statutes are not pertinent to the 
question herein presented, inasmuch as no compensation is to be allowed, nor 
is it claimed by Commodore Stahl. 

The questions now presented are: 

(1) Is the claimant entitled to reimbursement of actual expenses of travel 
and subsistence, or to mileage at the rate of $0.08 per mile? 

(2) If he is entitled to actual expenses of travel and subsistence, is the 
allowance thereof governed by Navy Department regulations or by the Stand- 
ardized Government Travel Regulations? 

(3) What allowances for traveling expenses and subsistence would an Army 
or Navy officer be entitled to had he been retired because of disability and 
not age? (See 43 Stat. 245.) 


Inasmuch as Commodore Stahl was not on active duty, the per- 
tinency of the decisions cited in the second and third paragraphs 
of the application (3 Comp. Dec. 588; 19 id. 752; 1 Comp. Gen. 98; 
2 id. 373; id. 635) relating to officers on the active list of the Army 
or Navy is not apparent; nor does it appear that the decision (18 
Comp. Dec. 966) cited in the fourth paragraph of the application 
is for consideration as it merely involved the question of a retired 
Army officer’s right to witness fees when subpeenaed as a “ witness.” 

A “witness” may be compelled to testify concerning facts within 
his knowledge but an “expert” is not necessarily and properly a 
witness; his office may be, as was Commodore Stahl’s in the matter 
presented, to aid counsel in the preparation of the case and in the 
cross-examination of witnesses as well as to testify as to his opinion 
or opinions. It has been held, therefore, that the services, skill, or 
knowledge of an “expert” can not be acquired without his consent 
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and without just compensation (Jn re Major William Smith, 24 Ct. 
Cls. 209) ; but, it has also been held that an “ expert ” while employed 
on behalf of the Government is an officer or employee of the United 
States within the laws affecting traveling and subsistence expenses 
of officers and employees of the Government generally. (27 Comp. 
Dec. 220—cited in 5th par. of application; id. 807.) 

It must be held, therefore, in answer to questions (1) and (2) of 
the application, that upon the presentation of proper vouchers, Com- 
modore Stahl may be reimbursed his actual travel expenses and, 
for the period his serviees were in fact required in an “ expert” 
capacity, his actual expenses for subsistence, subject to the limitations 
prescribed in the subsistence expense act of 1926 and the Standardized 
Government Travel Regulations. 

The third question presented is hypothetical and seems to arise 
from the inference drawn in the fifth paragraph of the application 
that section 1765 of the Revised Statutes has been modified by the 
act of May 31, 1924, 43 Stat. 245, to except from its provisions an 
officer retired for injuries received in battle or for injuries or in- 
capacity incurred in line of duty. 

That act has not been so understood in this office, its language 
seeming clear to the effect that it is applicable only to those officers 
retired for the injuries or incapacities specified who otherwise would 
be subject to the prohibition contained in section 2 of the act of July 
31, 1894, 28 Stat. 205, viz, that no person who holds an office, the 
salary or annual compensation attached to which amounts to the sum 
of $2,500 shall be appointed to or hold any other office to which 
compensation is attached unless specially authorized thereto by law. 

The answer to the third question presented must be that an Army 
or Navy officer retired for physical disability or otherwise is entitled 
to reimbursement of traveling expenses and subsistence upon the 
basis indicated above when employed as an “expert” in connection 
with Government litigation. 


(A-16302) 


CONTRACTS—EXTRA WORK 


Where under the specifications of a contract for the construction of a tunnel 
in connection with a project for increasing the water supply for the 
District of Columbia, the quantity of materials to be removed therefrom 
was ind'cated and payments limited to that contained in the cross sec- 
tional “B” line, the United States is not, in the absence of a specific 
provision in the contract covering such a coytingency, liable for the cost 
of removing additional materials caused by a cave-in in the roof of the 
tunnel. 


Decision by Comptroller General McCarl, May 3, 1927: 

The M. A. Long Co. requested March 18, 1927, review of settle- 
ment No. 0130461, dated November 5, 1926, disallowing its claim for 
$53,348.50 covering the cost of extra work necessitated by a cave-in 
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of a tunnel that was being constructed under contract of August 
20, 1923, in connection with a project for increasing the wator 
supply for the District of Columbia. 

From the evidence of record it appears that on October 11, 1924, 
when the work in the tunnel section of the aqueduct then being 
constructed had progressed to a point about 1,250 feet south of the 
north end of the tunnel, a cave-in occurred where the ground surface 
was about 130 feet above the invert of the tunnel, which finally 
reached the surface and was not stopped until January 17, 1925, 
necessitating the removal of 4,639 cubic yards of dirt, loose rock, 
etc. The contractor states that about midnight on the date men- 
tioned its foreman noticed dripping and scaling from the roof of 
the tunnel section at about station 12 plus 25 and immediately 
ordered his men from the heading some 30 or more feet beyond that 
station and that the men had hardly cleared the station in question 
when the tunnel roof fell, completely filling the tunnel section. 

The claim is for the removal of the extra yardage of material die 
to the cave-in and is made on the basis of the contract price of 
$11.50 per cubic yard for the removal of such material even though 
it is of evidence that the actual entire cost thereof, including labor, 
materials, superintendent’s salary, miscellaneous expenses, and gen- 
eral overhead, amounted to $24,953.70 only. 

The paragraphs of the specifications to the contract that are mate- 
rial and have a bearing on the question of the responsibility of the 
contracting parties for the repairing of the damage caused by the 
cave-in in the tunnel read as follows: 

19. Geological formation.—Bidders will be permitted to examine such data 
as have been collected by the contracting officer regarding the formation along 
the line of the work. They are expected, however, to determine for themselves 
the nature of the formation, to check the data collected by the contracting offi- 
cer and to assure themselves regarding the formation through which their work 
will be carried and any discrepancies between the nature of the formation as 
it actually exists and as indicated by the data given by the contracting officer 


will not be recognized as valid grounds for any claim against the United States 
for compensation over and above the price named in their bids. 
me - = - os ~ * 

31. Reference lines for tunnels.—The reference lines designated as “A,” 
“B.” and “C” lines on the drawings showing the cross sections of the tunnels 
have the following significance: * * * 

The “B”™ line defines the limits of excavation to be paid for regardless of the 
amount of material removed outside of that line. 
* + * . om * « 

32. Supervision.—The work will be carried on under the general direction 
and supervision of the contracting officer who will employ inspectors for the 
work. * * * The presence of an inspector shall not relieve the contractor 
or his responsible agent * * * of any responsibility for the proper execu- 
tion of the work. 

» = - os ” * . 

47. Prices.—The prices stated in the proposal shall be paid and accepted as 
full compensation for furnishing all materials and for doing all the work con- 
templated and specified in the contract, as well as for all loss or damage arising 
from the action of the elements or for unforseen conditions or difficulties which 
may arise in the prosecution of the work. 


66344°—27——47 
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The above-mentioned prices shall cover the cost and furnishing by the con- 
tractor of all plant, tools, labor, and materials of every kind that are furnished 
or needed to complete the entire work for making all needed repairs to the 
work and for maintaining it in a satisfactory condition until the final pay- 
ment is made. Such prices shall also cover all royalties for patents ard 
patented materials, appliances and processes used in the work. 

* * = = a * 


* 
54. Sheeting and bracing.—Sheeting and bracing shall be provided and 
placed to support the sides of excavations in open cuts wherever they are con- 


sidered necessary and required by the contracting officer for the proper pro- 
tection of either the new or present old work. * * * 

The contractor shall assume all responsibility for any damage that may 
be caused either through any weakness in such sheeting and bracing placed 
by him or by his failure to place such sheeting and bracing, and he shall 
promptly repair such damage at his own expense. 

* * am a = ” * 

56. Excavation in tunnels.—The excavation under this section includes all 
the work of this class necessary in the tunnels and in the drainage tunnels 
therefrom. The excavation shall be made within the prescribed limits as 
shown on the drawing and as described in these specifications. The con- 
tractor shall make all excavation in accordance with reference lines “A,” “ B,” 
and “C” as shown on the drawing and described in paragraph number 
thirty-one (31), but with the understanding that no excavation removed beyond 
the “B” line will be paid for. * * * Where it is necessary to support the 
excavation in the tunnel and when required by the contracting officer, the con- 
tractor shall do all timbering necessary to protect the excavation until after 
the concrete masonry lining has been put in place. * * * 


* * * ‘The actual amount of material excavated within the “B” line 
will be paid for by the cubic yard at the price bid by the contractor, which shall 
include the entire cost for excavating and all other items mentioned above. 


It is under that part of paragraph 36 of the specifications provid- 
ing that to cover cases in which difficult or unforeseen conditions 
may arise during the progress of the work the contracting officer 
“shall give all orders and directions necessary ”; under that part of 
paragraph 54 making it the duty of the contractor to provide and 
place sheeting and bracing to support the sides of excavations in 
open cuts “ wherever they are considered necessary and required by 
the contracting officer”; and under that part of paragraph 56 ob- 
ligating the contractor to do necessary timbering to protect the tun- 
nel excavation until after masonry had been put in place where 
“necessary to support the excavation in the tunnel and when re- 
quired by the contracting officer ” that the contention is based that 
there was no liability on the contractor to perform the extra work 
‘caused by the cave-in without additional compensation therefor, it 
being contended that the United States by means of these provisions 
of the specifications, through the contracting officer, reserved the 
right to determine difficult or unforeseen conditions arising during 
the performance of the work, whether and when the placing of sheet- 
ing and bracing for the proper protection of the new or present 
old work are necessary and the necessity for, and the ordering of, 
timbering to protect the excavation in the tunnel. 

By decision A-16302, dated March 7, 1927, this office determined 
that the contractor was entitled under article 5 of the contract, provid- 
ing for an extension of time for delays which in the judgment of the 
contracting officer, approved by the Chief of Engineers, should be 
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lost through unforeseeable cause of delay arising through no fault 
of the contractor, to the remission of costs of superintendence and 
:znspection deducted from payments otherwise due the contractor by 
reason of delay in the completion of the work caused by the same 
cave-in for which the instant claim is made, but the right of the 
contractor to payment of the amount claimed for extra work by 
reason of the cave-in is dependent upon the obligations it assumed 
under the provisions of the specifications with respect to the con- 
struction of the tunnel wherein the cave-in occurred. 

The engineer officers of the Army, under whose direction and 
supervision the construction work was performed, have reported 
that while the extra work and expense due to the cave-in were en- 
tirely unforeseen and no provision was made in the specification for 
such a contingency, the specifications were intended to provide 
against the United States being held liable and were drawn up with 
the idea of protecting the United States against a contingency of 
that kind: and they have expressed the view that the specifications 
clearly make the contractor responsible for the conduct and safety 
of the work, including timbering in the tunnel and shafts, and de- 
fine the limits to which tunnel excavation would be paid for regard- 
less of the amount of material removed outside of the defined limits. 
The statements and views of that department in regard to the 
merits,of the claim for extra work and to the intent of the specifica- 
tions in regard thereto while not controlling, nevertheless are perti- 
nent as showing the administrative intent and the construction that 
has been placed upon the specifications to the contract by adminis- 
trative authorities. 

According to the argument presented by the contractor in support 
of its contentions, the duty of determining the necessity for and 
deciding when the tunnel excavation should have been supported by 
timbering was on the United States through its agent, the contract- 
ing officer. The provisions of paragraph 54 of the specifications to 
which reference is made by the contractor, pertain to the sheeting 
and bracing of sides of excavation in open cuts and have no appli- 
cation here. The provisions of paragraph 36 of the specifications, 
reserving to the contracting officer the right to give orders and direc- 
tions when difficult or unforeseen conditions arose, and of paragraph 
56, requiring the placing of timbering in the tunnel excavation when 
necessary for its support and when required by the contracting 
officer, did not in any way operate to lessen the contractor’s responsi- 
bility or relieve the contractor from determining for itself when such 
a necessity arose, nor was the contractor excused or relieved by those 
provisions for failing to do timbering whenever it might appear to 
be necessary, without specific directions from the contracting officer. 
The phrase “ Where it is necessary to support the excavation in the 
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tunnel and when required by the contracting officer,” as used in 


paragraph 56 of the specifications covering the excavation work in 
the tunnel, refers to two separate and distinct conditions or situa- 
tions and made it the duty of the contractor to determine the neces- 
sity for the timbering and to place timber in sections of the tunnel 
that appeared to need such support as well as to do the timbering 
when required by the contracting officer. This view is supported by 
the provision in paragraph 31 of the specifications stipulating that 
the presence of an inspector should not relieve the contractor or his 
responsible agent of any responsibility for the proper execution of 
the work. 

Paragraph 19 of the specifications permitted the contractor, before 
submitting its bid, to examine such data regarding the geological 
formation along the line of the work as had been collected by the 
contracting officer, but admonished it and other bidders to determine 
for themselves the nature of the formation through which the work 
would be carried as any discrepancies between the formation as it 
actually existed and as indicated by such data would not be recog- 
nized as valid grounds for compensation over and above the price 
named in their bids. Paragraph 31 prescribed the limits of excava- 
tion, designated as the cross sectional “B” line, that would be paid 
for regardless of the amount of material removed outside of that 
line. Paragraph 47 stipulated that the prices stated in the proposal 
should be paid and accepted as full compensation for furnishing 
materials and doing all the contemplated work specified in the con- 
tract as well as for all loss or damage arising from the action of 
the elements or for unforeseen conditions or difficulties which might 
arise in the prosecution of the work; and paragraph 56, covering the 
excavation in the tunnel, specified that the actual amount excavated 
within the “B” line would be paid for at the price bid by the 
contractor which would include the entire cost for excavating and 
all other items mentioned in that paragraph. 

From the provisions of the specifications herein referred to the 
intent to limit the liability of the United States strictly to costs for 
excavating in the tunnel and removing materials thus excavated 
within the limits of the “B” line only, is plainly apparent. The 
responsibility of determining the nature of the geological formations 
that might be encountered along the line where the tunnel was to be 
located was that of the contractor, and such data as had been col- 
lected by the contracting officer was available to the contractor to 
assist it in arriving at his own conclusion regarding the formations. 
The cause of the cave-in is stated to have been of such a nature that 
it could not have been foreseen, but that was a contingency the con- 
tractor assumed since no apt provision protecting itself against such 
a contingency was incorporated in the contract, and as a consequence 
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of its failure to so protect itself, it assumed that risk and the liability 
of the United States in the matter can not be enlarged by reason of 
such failure. See Dermott v. Jones, 2 Wall. 1, and decisions A-4356, 
of April 23, 1926, and A-5759, of April 24, 1925, of this office. 

The possibility that the cave-in may have been caused by the Gov- 
ernment engineer driving a center plug in the roof of the tunnel at 
the point where the cave-in started, has also been suggested by the 
contractor, it being stated that the probability is that in driving the 
* plug the key of the roof was disturbed giving the water in the soil 
an opportunity to start dripping through; but the probability of 
such being the cause of the cave-in is so remote as not to deserve 
serious consideration and, besides, the mere probability that the 
cave-in might have been so caused can not be made the basis for 
paying the claim because, since the contract does not provide for the 
payment under such circumstances, the claim would be in the nature 
of a claim for damages resulting from the action of an officer or 
agent of the Government and the burden would be upon the claimant 
to establish the validity of its claim. 

Upon review the settlement of November 5, 1926, is sustained. 


(A-18084) 


MEDICAL TREATMENT—VETERANS’ BUREAU BENEFICIARIES FUR- 
NISHED TREATMENT IN NAVAL HOSPITALS 


Where, subsequent to the admission of a beneficiary of the Veterans’ Bureau 
in a naval hospital by proper authority of the bureau, without any notice 
to the Navy Department of any administrative irregularity, it is disclosed 
that the diagnosis by the bureau was erroneous and that the treatment at 
the expense of the Government would not have been authorized, but that 
emergency treatment was given for other cause, the cost of such treatment 
is a charge against the allotment made to the Navy Department from the 
Veterans’ Bureau appropriation for medical and hospital services, rather 
than to the appropriation for medical treatment provided under the Navy 
Department. 


Comptroller General McCarl to the Secretary of the Navy, May 3, 1927: 

Consideration has been given to your request of April 6, 1927, for 
decision upon the following question: 

* * When a patient has been properly transferred to and admitted into 
a naval hospital for treatment for a “service connected disability” and sub- 
sequent to such admission and while in said hospital he develops other or 
concurrent or sequelae conditions requiring treatment, should the cost of 
hospitalization, under changed diagnosis, properly fall on the U. S. Veterans’ 
Bureau, which is responsible for his admission to the naval hospital. or on the 
Bureau of Medicine and Surgery of the Navy Department? 

The particular case presented is that of John Govenlock, C-G-441- 
Regt. No. 2626952, a Canadian ex-service man who was furnished 
hospitalization at the United States naval hospital, Norfolk, Va., 
during the period March 13 to May 6, 1925, inclusive. 
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The Navy Department charged the cost of the treatment, $198.54, 
against the funds allotted to the Navy Department from the Vet- 
erans’ Bureau appropriation for medical and hospital services under 
authority of annual appropriation acts (f. y. 1925, see act of June 
7, 1924, 43 Stat. 582). Under date of February 1, 1927, the Veterans’ 
Bureau addressed the Bureau of Medicine and Surgery, Navy De- 
partment, as follows: 


The records of the bureau show that hospitalization of the beneficiary for 
physiotherapy treatment for sciatic neuritis was authorized by the regional 
medical officer of the bureau regional office at Richmond, Va., on authority of 
central office, and that the ex-soldier was examined on the day he was ad- 
mitted and the diagnosis changed to acute appendicitis, that he was operated 
on that night and giveg the usual post-operative treatment and after care for 
his ailment. 

The records further show that the treatment was not for a service-connected 
disability and was not authorized by the country under whose flag the ex- 
soldier served nor by an official of this bureau. Therefore, the expense is not 
a proper charge against the bureau allotment. 

The fact that the treatment was considered emergency treatment does not 
warrant reimbursement for the reason that there is no provision of law or 
regulation under which an allied ex-service man may be furnished emergency 
treatment for other than a service-connected disability. 

It is requested that the sum of $198.54, the amount charged for the service 
in question, be returned to the allotment from which it was deducted and the 
bureau advised when this action is taken in order that the records may be 
completed. 


The Bureau of Medicine and Surgery contends as follows: 


1. Under existing law and agreement, Veterans’ Bureau patients are admitted 
to naval hospitals on the request and responsibility of and with the diagnosis 
determined by, the officials of that bureau. After admission, however, and 
during the periods such patients are retained in the naval hospitals, they are 
‘ared for, necessarily, according to the ailments with which they may become 
afflicted. It is impracticable in the humane and proper hospital treatment of 
such cases to avoid giving treatment for other conditions (than originally 
diagnosed) that independently arise as concurrent conditions or that naturally 
follow as sequelae. 

2. In the case in question it might perhaps be that the “ sciatic neuritis” for 
which the man was admitted, and the “acute appendicitis.” for which he was 
immediately treated were different manifestations of the same streptococcemia 
condition, and that the treatment given the appendix relieved the neuritis for 
which he was admitted. 

3. Under the circumstances herein considered, however, it is not important 
(and it is not contended) whether the diagnosis of the Veterans’ Bureau 
(sciatic neuritis) was correct or incorrect; it is admitted the patient was legally 
transferred to the naval hospital with a diagnosis of a “ service-connected 
disability” and was so received. Upon admission, however, it was found 
that a more immediately exigent condition existed than that first diagnosed, 
namely, appendicitis, and for the purpose of the operation the diagnosis was 
accordingly changed. 


The cost of medical and hospital treatment rendered in an emer- 
gency to a beneficiary after having been regularly admitted to a 
Government hospital, for a disease or disability other than the one 
for which admitted, is properly chargeable to the appropriation for 
medical and hospital service, Veterans’ Bureau. The authority to 
use allotments regularly made to other branches of the Government, 
including the Navy Department, for direct expenditure for treat- 
ment of beneficiaries of the Veterans’ Bureau would be no different 
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in this respect. Where the situation making the treatment in the 
naval hospital necessary is a direct result of the action of the 
Veterans’ Bureau, the appropriation authorized under the Veterans’ 
Bureau and allotted to the Navy Department is exclusively charge- 
able with the cost of such treatment. 

If, in such a case, there is no emergency, and the Navy Depavtment 
diagnosis differs from that of the Veterans’ Bureau, no treatment 
should be given in a naval hospital until the matter has been re- 
viewed by the Veterans’ Bureau and its diagnosis confirmed or cor- 
rected. In so far as the right to treatment at the expense of the 
Veterans’ Bureau appropriation is concerned the final diagnosis of 
the Veterans’ Bureau should control. 

It is understood that in the case of John Govenlock, if the diag- 
nosis of the Veterans’ Bureau had been corrected and treatment given 
accordingly, the allotment made to the Navy Department from the 
appropriation for medical and hospital service, Veterans’ Bureau, 
would have been chargeable with the cost of the treatment under 
authority of section 202(14) of the World War veterans’ act dated 
June 7, 1924, 43 Stat. 621. It is understood also that the treatment 
given by the Navy Department was considered as necessary in an 
emergency. The error of the Veterans’ Bureau, if such there was, 
may not be considered as obligating appropriations provided for 


medical and hospital treatment directly under the Navy Depart- 
ment. Accordingly the charging of the cost of the treatment against 
the Navy Department allotment from the Veterans’ Bureau appro- 
priation for medical and hospital services, rather than to the appro- 
priation provided under the Navy Department, was authorized. The 
Director of the Veterans’ Bureau has been advised accordingly. 


(A-17143) 
APPROPRIATIONS—CONTINGENT FUND—TREASURY DEPARTMENT 


The term “contingent fund” as used in section 3683, Revised Statutes, com- 
prises funds appropriated by Congress in a lump sum for the procurement 
of articles not specifically authorized by name or other class designation but 
which are essential to carry on the operations of the department or office. 

Where under an appropriation for contingent, incidental, or miscellaneous 
expenses there are enumerated a number of articles, and there is also 
appropriated an additional lump sum for other supplies and expenses, the 
provisions of section 3683, Revised Statutes, apply only to the purchase of 
articles not specifically named in the appropriation act. 


Comptroller General McCarl to the Secretary of the Treasury, May 6, 1927: 

I have your letter of April 9, 1927, submitting for decision a ques- 
tion as to whether certain appropriations of the Treasury Department 
are to be regarded as contingent funds within the meaning of section 
3683, Revised Statutes, and the provision of supplement No, 2, Gen- 
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eral Accounting Office General Regulations No. 51, dated March 17. 
1927. 

Your attention in this connection is invited to 5 Comp. Gen. 164, in 
which it was held that the expression “ contingent fund” as used in 
section 3683, Revised Statutes, evidently was intended to apply to 
that gross sum set apart by Congress for the procurement or articles 
not specifically authorized by name or other class designation in the 
appropriation act because they could not be readily foreseen or 
anticipated but which are essential to carry on the operations of the 
department or office, the purpose being to leave to the head of the 
department alone the duty of determining the necessity for any such 
articles and of specifically and by written order directing the pur- 
chase thereof from the contingent fund when no other appropria- 
tion is properly available therefor. See also 21 Comp. Dec. 689. 

If under an appropriation for contingent, incidental, or miscella- 
neous expenses, these being synonymous terms in this connection, 
Dunwoody v. United States, 22 Ct. Cls. 269, there is enumerated a 
number of articles, and there is also appropriated an additional lump 
sum for other supplies and expenses, the provisions of section 3683, 
Revised Statutes, apply only to the purchase of articles not spe- 
cifically named in the appropriation act. As to the purchase of the 
articles specifically named the provisions of that section have no 
application. 

Applying the rule or principle above stated to the appropriations 
referred to in your submission you are advised as follows: 

Of the appropriations referred to under the office of the chief 
clerk and superintendent, the only appropriation which is subject 
to the provisions of section 3683, Revised Statutes, is that made for 
miscellaneous items in which it is provided after listing a number 
of articles “and purchase of other absolutely necessary articles,” 
and the certificate prescribed by the regulations of March 17, 1927, 
is required only when the purchase involves articles other than those 
specifically named in the appropriation. 

Under the Coast Guard the certificate in question is required when 
articles are procured under that part of the appropriation for con- 
tingent expenses providing for “all other necessary expenses which 
are not included under any other heading.” Section 3683, Revised 
Statutes, has no application to that part of the appropriation pro- 
viding for specific items named therein. 

As to the different appropriations made for the mint service, the 
appropriation act specifically provides as to that made for contin- 
gent expenses, Bureau of the Mint, that it shall be expended under 
the direction of the director. The appropriations for “ incidental and 
contingent expenses” of mints and assay offices in the field are not a 
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part of the contingent fund of the Treasury Department within the 
meaning of section 3683, Revised Statutes. They are appropriations 
made for the purpose of paying for expenses incident to and neces- 
sary for the proper operation of such mints and assay offices and are 
not included in the term “contingent fund appropriated to any de- 
partment, bureau, or office” as contemplated by such section. 

The appropriation “ General expenses of public buildings ” is made 
by its terms specifically available for purposes therein specified. It 
is not an appropriation in a lump sum for the procurement of articles 
the need for which can not be readily foreseen or anticipated, and 
while it includes “articles and supplies not usually payable from 
other appropriations,” it is reasonable to suppose that by this lan- 
guage it was intended to include articles and supplies relating to the 
administration of public buildings proper rather than in connection 
with the expenses of carrying on the business of a “ department, 
bureau, or office.” Section 3683, Revised Statutes, is, therefore, not 
applicable to this appropriation. 

The question submitted is answered accordingly. 


(A-18232) 


SEAMEN, DESTITUTE AMERICAN—TRANSPORTATION TO THE 
UNITED STATES 


As the primary duty, responsibility, and liability for the return of seamen to 
the United States is that of the master or owner of the vessel on which the 
seamen shipped, where a voyage was interrupted by the libeling of the 
vessel in a foreign port and the master neglected or refused to provide for 
the return of the crew to the United States, necessitating their transporta- 
tion at Government expense, such amount as was expended for transporta- 
tion may be deducted from the proceeds realized on sale of the vessel by 
the foreign court and turned over to the American consul. The amount 
so deducted should be deposited in the Treasury of the United States to 
the credit of the appropriation to which the cost of the transportation 
furnished was charged. 


Comptroller General McCarl to the Secretary of State, May 6, 1927: 
I have your letter of April 20, 1927, as follows: 


The department refers to a despatch received from the American consul in 
charge at Callao-Lima, Peru, in regard to the judicial sale of the American 
schooner Undaunted by a Peruvian court and requests a decision from your 
office concerning the disbursement of funds which have come into the consul's 
possession as proceeds from the aforesaid sale. 

It appears that the managing owner of the Undaunted prior to its judicial 
sale, that is, Mr. G. F. Matthews, care Hartwood Lumber Company, Portland, 
Oregon, collected all freight due the vessel prior to its departure for Peru on 
the voyage on which it was libelled and sold, and that he neglected and refused 
to make provision for the support and repatriation of the members of the crew 
following its seizure, The crew, which was shipped in the United States, be- 
came destitute American seamen and the American consul in charge at Callao- 
Lima was obliged to repatriate them at an expense of $835 to the United States 
Government, The proceeds of the sale in excess of the wages found due the 
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members of the crew, have been delivered to the consul by the court and before 
remitting any of said funds to the American owners, the consul has deducted 
and forwarded to this department the sum of $835, which was expended for the 
relief of the crew as stated above, and states that he believes this sum should 
be credited as reimbursement to the appropriation for the relief of seamen, and 
not paid to the owners. 

Your opinion is requested whether the sum of $835 may be applied to the 
reimbursement of the United States Government for the amount expended for 
seamen’s relief in the manner described and, if your opinion be in the affirma- 
tive, whether this department may pay this sum into the Treasury of the 
United States. 

From the facts stated, it is clear that the master or owner of the 
libeled vessel had not been relieved of all duty, responsibility, and 
liability with respect to the return to the United States of the seamen 
and while authority is granted by statute for the return of seamen to 
the United States at Government expense under certain circum- 
stances, such authority does not affect the duty and responsibility of 
the owners or master in the matter. The voyage having been inter- 
rupted by the judicial sale of the vessel, the seamen were entitled to 
be returned to the United States at the cost of the owners or master 
of the vessel. Pacific Mail Steamship Company v. Iverson, 154 Fed. 
Rep. 450; The Gaselle, 10 Fed. Cas. 127. See also paragraph 252, 
Consular Regulations. 

Accordingly, you are advised that the action of the consul in 
deducting from the proceeds of sale of the vessel an amount equal to 


the cost of subsisting and returning the seamen to the United States 


was proper. The amount should be deposited in the Treasury of the 
United States to the credit of the appropriation to which the expend- 
itures incident to the repatriation were charged. 


(A-18294) 


TRANSPORTATION—HOUSEHOLD EFFECTS—MARINE CORPS 
ENLISTED MAN 


An enlisted man of the Marine Corps who was detached from duty at a foreign 
station and ordered to the United States for treatment in a naval hospital 
is not entitled to have his authorized permanent change of station baggage 
allowance shipped at Government expense to the hospital. 


Comptroller General McCarl to Maj. Renato Tittoni, United States Marine 

Corps, May 6, 1927: 

There has been received your letter of April 25, 1927, requesting 
decision whether you are authorized to pay the transportation costs 
on an automobile shipped April 16, 1927, by the depot quartermaster, 
Marine Corps, from San Francisco, Calif., to Seattle, Wash., as the 
authorized allowance of baggage of Marine Gunner James W. Lattin, 
United States Marine Corps, transferred from naval hospital, Guam, 
to naval hospital, Bremerton, Wash., under orders from the com- 
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mandant, United States naval station, Guam, dated January 28, 
1927, as follows: 
From: Commandant. 
To: Marine Gunner James W. Lattin, U. S. M. C., naval hospital, Guam. 
Via: Commanding officer, marine barracks, and commanding officer, naval 
hospital. 
Subject: Change of duty. 
Reference: Report of medical survey dated 28 January, 1927. 
Inclosure: Copy of reference. 
1. In accordance with the provisions of the reference, copy attached, on 29 
January, 1927, you will consider yourself detached from your present station 
and such other duties as may have been assigned you, and report to the com- 


manding officer, U. 8S. S. Huron for passage on board that vessel to Bremerton, 
Washington. 


2. Upon arrival at Bremerton, you will proceed to the naval hospital and 
report to the commanding officer, naval hospital, Bremerton, for admission as 
a patient. 

L, S. SHAPLEY. 

The question is whether this order detaching Marine Gunner 
Lattin from duty at a foreign station and directing him to proceed 
to the United States for treatment in a naval hospital may be 
treated as a permanent change of station so as to entitle him to 
have his automobile shipped from a place in the United States to 
the place where he was hospitalized, at the expense of the Govern- 
ment as his authorized permanent change of station allowance. 

Decision of February 4, 1925, 4 Comp. Gen. 653, holding that 
where an officer of the Marine Corps is detached from duty at a 
foreign station and ordered to the United States for treatment in 
a naval hospital, such permanent detachment and order to the hos- 
pital may be treated as a permanent change of station under the 
act of May 18, 1920, 41 Stat. 604, for transportation of his depend- 
ents “ from such foreign station ” to the United States has no appli- 
cation to this case. Transportation of change of station allowance 
of baggage, authorized by appropriation acts, under the regula 
tions of the Marine Corps may be made only in connection with a 
permanent change of station and pursuant to the regulations. See 
paragraph 279, Instructions Governing Transportation of ‘Troops 
and Supplies for United States Marine Corps, 1916, as amended. 
The naval hospital at Bremerton is not-the permanent station or 
post of duty of Marine Gunner Lattin, and there is no authority 
to transport his change of station baggage allowance or any part 
thereof to that place under the orders quoted. The shipment hav- 
ing been made on Government bill of lading, carrier’s bill may be 
paid but the amount thereof should be refunded by Marine Gunner 
Lattin, or the shipment be treated as a part of the shipment of his 
change of station baggage allowance when he is assigned a perma- 
nent station on discharge from hospital. 
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(A-16787) 
APPOINTMENTS, AFFIDAVITS—FOREIGN SERVICE OFFICERS 


Foreign Service officers of career, being appointed by the President by and 
with the advice and consent of the Senate to a particular class, must 
execute the affidavit required by the act of December 11, 1926, upon their 
original appointment to a class and whenever they are promoted by appoint- 
ment to a different class. They are not required, however, to execute the 
affidavit when transferred to different posts while remaining in the same 
class. 

Vice consuls not of career, appointed by the Secretary of State for duty at a 
particular post, must furnish the affidavit required by the act of December 
11, 1926, whenever permanently transferred to a new post of duty. 


Comptroller General McCarl to the Secretary of State, May 9, 1927: 


Receipt is acknowledged of your letter of April 26, 1927, as 
follows: 

Referring to General Regulation No. 62 of December 27, 1926, concerning the 
“Filing of affidavits by certain officers of the United States,” the department 
would be glad to know whether it is considered necessary for an officer to 
execute Form No. 1041 each time he is promoted, i. e., from one grade to an- 
other in the Foreign Service, and whether a noncareer vice consul should 
execute this form each time he is transferred. 

It occurs to the department that possibly the affidavit, Form No. 1041, filed 
when officers are first appointed to career or noncareer positions, is sufficient so 
long as the officers remain in the same status, i. e., career or noncareer; although 


promoted from time to time as career officers or serving as noncareer officers 
at various posts. 


Career officers and noncareer vice consuls are frequently transferred as relief 
officers from one post to another for brief periods of from one to two, three, 
or four mouths, and the General Accounting Office receipts for the affidavits 
mentioned in many instances could not possibly reach them for months, These 
officers are bonded and often pay their own salaries from fees on hand or by 
drawing on the Secretary of State therefor. It would work untold hardship 
upon such officers and be extremely unfair to them, if they should be required 
to go for maby months without compensation because of the nonreceipt of 
the General Accounting Office receipts. 

All appointments of Foreign Service officers of career are by com- 
mission to a particular class and not by commission to a particular 
post, and such officers are assigned to posts and may be transferred 
from one post to another by order of the President. Section 5, act 
of May 24, 1924, 43 Stat. 141. They are also required to execute 
an oath of office under section 1757, Revised Statutes, and to furnish 
a new bond on each promotion. Paragraph 13 of Consular Regu- 
lations. The affidavit required by the act of December 11, 1926, 
44 Stat. 918, must therefore be executed when originally appointed 
to a particular class and upon each promotion by appointment to a 
new class. As the transfer between posts does not involve or re- 
quire a new appointment, such affidavits are not required upon 
transfers of career officers. 

Vice consuls not of career are appointed by the Secretary of State 
for duty at a particular post and are required to file a new bond 
with each appointment to a new post. Paragraph 14 of the Con- 
sular Regulations. It is necessary, therefore, for such officers, upon 


each permanent appointment to a new post, to file the affidavit re- 
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quired by the act of December 11, 1926. Such affidavit would not, 
however, be necessary where noncareer officers are transferred to a 
post for temporary relief duty only. 


(A-18066) 
PAY—TEMPORARY ENSIGN—COAST GUARD 


Section 4(b) of the act of April 21, 1924, 43 Stat. 105, providing for the 
appointment of warrant officers and enlisted men of the permanent Coast 
Guard to original temporary appointments without reduction in pay or 
allowances, has no application to a person who, while serving in a special 
temporary enlistment in the Coast Guard, accepts an appointment as tem- 
porary ensign made under section 4(a) of said act. 


Comptroller General McCarl to Ensign (T) Archibald J. Maclean, United 

States Coast Guard, May 9, 1927: 

There has been received your letter of April 5, 1927, requesting 
revision of settlement No. 0174918, dated March 30, 1927, disallowing 
your claim for difference in pay between that of a chief petty officer, 
permanent appointment, an enlisted rating, and the pay of ensign 
from September 4 to 30, 1926. 

It appears that you enlisted in the Coast Guard February 25, 1926, 
for two years, in a special temporary enlistment, and while so serving 
you were appointed temporary ensign on August 30, 1926, which 
appointment though not expressly stated, was presumably accepted 
by you on September 4, 1926. 

It appears that you enlisted under authority of section 6(a) of 
the act of April 21, 1924, 43 Stat. 106, which provides: 

Under such regulations as he may prescribe, the Secretary of the Treasury 
is authorized to appoint temporary warrant officers, and to make special 
temporary enlistments, in the Coast Guard. No person shall be entitled to 
retirement because of his temporary appointment or enlistment under this 
section. 

The regulations prescribed by the Secretary of the Treasury, 
General Order No. 4, April 22, 1924, provide: 

8. All persons serving in a special temporary enlistment, while in service, 
shall receive the same pay, allowances, and benefits as enlisted persons of the 
regular establishment of the Coast Guard of corresponding rating and length 
of service, except that no such person shall be entitled to retirement because of 
his special temporary enlistment. In all respects, with the single exception of 
retirement, the status of a special temporary enlisted person shall be the same 
as that of an enlisted person of the regular establishment, and the Regulations 
of the Coast Guard are applicable, without distinction, to all enlisted persons of 
the Coast Guard. 

You were appointed temporary ensign under section 4 (a) of the 
act of April 21, 1924, 43 Stat. 105, which provides: 

All original temporary appointments under this Act shall be made in grades 
not above that of lieutenant, in the line or the Engineer Corps, and shal! be 
made only after the candidate has satisfactorily passed such examinations as 


the President may prescribe. No person shall be given an original temporary 
appointment who is more than forty years of age, 











DECISIONS OF THE COMPTROLLER GENERAL 


Section 4 (b) of said act provides: 


Any warrant officer or enlisted man of the permanent Coast Guard may be 
given an original temporary appointment under this Act, under such regulations 
as the President may prescribe, and without reduction in pay or allowances. 
Notwithstanding such temporary appointment, any such warrant officer or en- 
listed man shall be entitled to retirement in the same manner as though he had 
continued to hold his permanent grade or rating, and upon the termination of 
such temporary appointment shall be entitled to revert to such grade or rating. 
Service under any such temporary appointment shall be included in determining 
length of service as a warrant officer or enlisted man. 


You contend: 


1. The act of April 21, 1924, sec. 4 (b), saved to an enlisted man of the perma- 
nent Coast Guard the pay of his enlisted rating upon acceptance of an original 
temporary commission. 

2. The act of April 21, 1924, sec. 6 (a), allowed the Secretary of the Treasury 
to make such temporary enlistments under such regulations as he might 
prescribe. 

3. The Secretary did make such regulations and promulgated them in Coast 
Guard Headquarters General Order No. 4. 

4. Paragraph 3 of General Order No, 4 gave to an enlisted man in a special 
temporary enlistment the same pay and allowances and benefits as an enlisted 
man in the permanent Coast Guard, with the one exception of retirement. 

5. As pay and allowances and benefits are specially and specifically enu- 
merated in par. 3 of General Order No. 4, it is respectfully contended that I 
receive the benefit of drawing the same pay and allowances as a chief petty 
officer, permanent appointment, of the permanent Coast Guard, who would under 
similar circumstances accept a temporary commission. 

6. If my request is again disapproved it is requested that I be informed 
what pay and allowances and benefits, enumerated in par. 3 of General Order 
No. 4 are meant, particularly when it expressly states that with the single ex- 
ception of retirement, the status of a special temporary enlisted person shall 
be the same as that of an enlisted person of the regular establishment, without 
distinction. 

7. Although the act of April 21, 1924, sec. 4 (b), is specifically applicable 
to enlisted men of the permanent Coast Guard, it does not deny the same 
benefit to men in a special temporary enlistment. There were no enlisted 
men in such a status and this condition existed until men were enlisted in 
special temporary enlistments under the regulations prescribed by the Secretary 
of the Treasury, in accordance with sec. 6 (a) of the act of April 21, 1924, 
which extended to enlisted persons in a special temporary enlistment, the same 
pay and allowances and benefits allowed an enlisted person in the permanent 
Coast Guard with the one exception specifically enumerated of retirement. 
As this one exception was made, if others had been intended, it is believed that 
they also would have been enumerated. 


You will observe that paragraph 3 of General Order No. 4, quoted 
supra, applies only to persons while “ serving in a special temporary 
enlistment.” Your acceptance of the appointment as temporary en- 
sign operated as a discharge from your special temporary enlistment, 
and thereafter you were serving as a temporary ensign and not in a 
special temporary enlistment. While you were serving in the special] 
temporary enlistment you were entitled to the pay, allowances, and 
benefits as prescribed in said paragraph 3 of General Order No. 4, 
but upon acceptance of the appointment as temporary ensign your 
status as an enlisted man ceased and thereafter you had the status 
of an officer and entitled to the pay and allowances provided by law 
for such officer only. 
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As you were not eligible for appointment under said section 4 (b) 
of the act of April 21, 1924, and were not appointed under that 
section but under said section 4 (a), section 4 (b) has no application 
to your case. 

Upon review the settlement is sustained, 


(A-18269) 
PURCHASES—RUBBER STAMPS 


Rubber stamps are included in the term “ stationery,” and all purchases thereof 
for the Treasury Department, its bureaus and offices, and the field services 
thereof, may and should be purchased from the contractor under the 
General Supply Schedule and the costs, during the fiscal year 1928, should 
be charged to the appropriation for stationery. 


Comptroller General McCarl to the Secretary of the Treasury, May 9, 1927: 
There has been received your letter of April 21, 1927, submitting 
for decision the question as to whether the item of rubber stamps 
for use of the Treasury Department in the District of Columbia and 
in the field services can be considered a proper charge against 
the appropriation “Contingent expenses, Treasury Department, 
stationery.” , 


You state that at the present time rubber stamps are purchased 


and paid for from appropriations under the control of the several 
bureaus and offices of the department and that it is believed that 
rubber stamps properly may be considered in the category with the 
many articles and supplies now being bought and paid for from 
the “stationery ” appropriation, and that a study by the department 
has developed the fact that a considerable saving can be effected by 
consolidation of the purchases. 

As it is your expressed desire to make the proposed change effec- 
tive July 1, 1927, the question is properly for consideration in con- 
nection with the appropriation for the fiscal year 1928. 

The act of January 26, 1927, 44 Stat. 1027, making appropriations 
for the Treasury and Post Office Departments for the fiscal year end- 
ing June 30, 1928, contains no provisions ‘under the appropriation 
“Contingent expenses, Treasury Department” (p. 1028) for the 
purchase of stationery, the item “stationery ” being expressly pro- 


vided for in the appropriation for the division of supply (p. 1029) 
in the following terms: 


Stationery: For stationery for the Treasury Department and its several bu- 
reas and officers, and field services thereof, including tags, labels, and index 
cards, printed in the course of manufacture, packing boxes and other materials 
necessary for shipping stationary supplies, and cost of transportation of sta- 
tionary supplies purchased free on board point of shipment and of such supplies 
shipped from Washington to field offices, $470,000. 
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The appropriation for contingent expenses for the fiscal year 1927 
did include an item of $480,000 for the purchase of stationery, and it 
appears from the reports of the hearings on the appropriation bill 
for the fiscal year 1928 that the transfer of this item from “ Contin- 
gent expenses ” to “ Division of supply ” with a reduction in amount 
to $470,000 was made to enable the newly organized division of sup- 
ply to purchase stationery for all requirements of the department. 

Rubber stamps are listed in class I of the General Supply Schedule 
as stationery and all purchases thereof, as well as other items of sta- 
tionery for the Treasury Department, its bureau and offices, and the 
field service thereof, may and should be purchased from the con- 
tractor under the General Supply Schedule and the cost thereof, dur- 
ing the fiscal year 1928, should be charged to the appropriation of 
$470,000, supra. See decisions of January 21, 1926, A-12179; Febru- 
ary 25, 1926, A-12740; May 8, 1926, A-13796. The question sub- 
mitted is answered accordingly. 


(A-17964) 
PAY—REDUCTION—NAVY ENLISTED MAN 


Where an enlisted man of the Navy was reduced by court-martial sentence 
from the rating of seaman, first class, to apprentice seaman, the sentence 
to disrating was self-executing and the disrating was effective from the date 
of approval of the sentence and notification thereof to the man. 

A disbursing officer, having notice of a sentence of court-martial disrating an 
enlisted man of the Navy, is not entitled to credit in his accounts for pay- 
ments made in a rating higher than that legally held by the man. 


Comptroller General McCarl to the Secretary of the Navy, May 11, 1927: 

There has been received your letter of March 29, 1927, requesting 
review of settlement M-22844-N, dated December 22, 1926, disallow- 
ing credit for $28.60 in the accounts of Lieut. S. P. Vaughn, Supply 
Corps, United States Navy, by reason of payment to Robert H. 
Stearns as seaman, first class, instead of apprentice seaman for the 
period October 4 to 29, 1925. 

Stearns enlisted in the Navy October 8, 1923, to serve for four 
years, On April 10, 1925, holding then the rating of seaman, first 
class, he was tried by general court-martial, and found guilty of 
desertion, absent from December 21, 1923, to March 7, 1925, and was 
sentenced to be reduced to the rating of apprentice seaman, to be 
confined for a period of eight months, then to be dishonorably dis- 
charged from the United States naval service, and to suffer all other 
accessories of said sentence as prescribed by section 883, Naval 
Courts and Boards. The proceedings, finding, and sentence were ap- 
proved, April 14, 1925, by the convening authority but in view of the 
good record of the accused and recommendation to clemency, that 
portion of the sentence which involved confinement with correspond- 
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ing accessories was remitted, and the dishonorable discharge was 
remitted on condition that the enlisted man conduct himself, dur-ng 
a period of six months, in such a manner as in the opinion of his 
commanding officer would warrant his further retention in the serv- 
ice, otherwise to be dishonorably discharged. By reason of subse- 
quently remain:ng absent over liberty he was transferred from the 
fifteenth naval district to the receiving ship at San Francisco, Calif., 
where he was discharged, October 29, 1925. Notwithstanding the 
reduction to the rating of apprentice seaman, imposed by sentence of 
court-martial, approved by the convening authority, he was carried 
on the rolls and paid as seaman, first class, for the reason stated that 
the man’s commanding officer failed to reduce him or to notify the 
supply officer carrying his accounts of his disrating. 

The validity of the court-martial sentence that Stearns be reduced 
to the rating of apprentice seaman is not questioned, but it is urged 
that having actually rendered service in the rating of seaman, first 
class, he is entitled to retain the pay which he has received on the 
ground that he was a de facto seaman first class. 

Courts-martial are judicial tribunals constituted by statute for the 
purpose of administering military law, and the sentences adjudged 
thereby become final and operative when approved by the proper 
authorities. Lyon y. United States, 48 Ct. Cls. 30; Walliams v. 
United States, 24 Ct. Cls. 306. 

Section 1624, Revised Statutes, entitled “Articles for the Govern- 
ment of the Navy” provides: 

Art. 8. [Offenses punishable at discretion of court-martial.] Such punish- 
ment as a court-martial may adjudge may be inflicted on any person in the 
wyicet. ae ee 

* * 7 . * * * 

Twenty-first. Or, in time of peace, deserts or attempts to desert, or aids and 


entices others to desert: * * * 

The sentence of the court that he be reduced to apprentice seaman 
was directed to the accused, and upon approval, such order was self- 
executing and gave him from date of notice thereof the legal status 
of an apprentice seaman. See Winthrop’s Military Law and Prece- 
dents, regarding court-martial sentences of dismissal from the serv- 
ice, at page 407, that— 

This punishment is executed, by operation of law, immediately upon approval 
or confirmation, and notice to the officer, * * * 
and regarding sentence of reduction in rating of enlisted men at 
page 432, 

Execution of the punishment. This is a punishment which, like dismissal 


in the case of an officer, executes itself, taking effect, as it does, at once upon 
the approval of the sentence and notice to the accused. * * * 


66344 °—27T——48 
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There appears nothing to show that this man was not apprised 
of the sentence on the date of its approval and his legal status and 
rights were fixed by such court-martial sentence; it is immaterial 
whether notice of such change in rating was communicated by his 
commanding officer to the supply officer carrying his accounts. 4 
Comp. Dec. 95. But in the instant case the man was transferred to 
the receiving ship for discharge by reason of the court-martial sen- 
tence which reduced him in rating and the facts thereof recorded in 
his service record were sufficient notice to the disbursing officer to 
show that he did not hold the rating of seaman, first class. 

The legal status of the man having been definitely fixed by the 
court-martial sentence as apprentice seaman, payment in any other 
rating was simply a mistake of fact, neither entitling the man to pay 
in the higher rating nor the disbursing officer to credit for such 
erroneous payments. Stearns was de jure an enlisted man of the 
Navy, and the ascertainment of the rating in which he was entitled 
to be paid was a mere clerical duty devolving upon the paymaster 
who paid him, a misconception by the latter of the legal effect of 
the sentence of tle court-martial raises no question of a de facto 
status if, in any case, the doctrine of de facto status is applicable to 
the ratings of enlisted men. Decision of February 11, 1902, 20 MS. 
Comp. Dec. 492; 17 Comp. Dec. 489; decision of July 7, 1926, 
A-14668, 59 MS. Comp. Gen. 241. 

Upon review the settlement is sustained. 


(A-18127) 
COMPENSATION—DOUBLE 


An employee of the Department of State receiving an annual salary is pro- 
hibited by sections 1764 and 1765, Revised Statutes, from receiving any 
extra compensation for services rendered the Public Health Service after 
office hours where such additional compensation was not fixed in advance 
by law or regulation, 


Decision by Comptroller General McCarl, May 11, 1927: 

Review has been requested of settlement C-45891-T, dated Jan- 
uary 7, 1927, wherein credit was disallowed in the accounts of J. L. 
Summers, disbursing clerk, Treasury Department, for the payment 
of $10 made March 8, 1926, to Phyllis Molony, an employee of the 
American consulate at Southampton, England, as compensation for 
work performed for the Public Health Service outside of her regu- 
lar working hours. Credit was disallowed for the payment as being 
in contravention of section 1765, Revised Statutes. 

Sections 1764 and 1765 of the Revised Statutes provide, respec- 
tively, as follows: 





DECISIONS OF THE COMPTROLLER GENERAL 733 


No allowance or compensation shall be made to any officer or clerk, by 
reason of the discharge of duties which belong to any other officer or clerk 
in the same or any other department; and no allowance or compensation 
shall be made for any extra services whatever, which any officer or clerk may 
be required to perform, unless expressly authorized by law. 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive 
any additional pay, extra allowance, or compensation, in any form whatever, 
for the disbursement of public money, or for any other service or duty what- 
ever, unless the same is authorized by law, and the appropriation therefor 
explicitly states that it is for such additional pay, extra allowance, or com- 
pensation. 

It is true, as stated in the request for review, that section 1765, 
Revised Statutes, does not prohibit the holding of two compatible 
positions the duties of which are separate and distinct and where the 
salary or compensation of each is fixed by law or regulation. But 
in the present case it does not appear that the extra compensation 
of $10 per month constitutes compensation fixed by law or regula- 
tion, and the appropriation from which the payment in question 
was made—* Preventing the spread of epidemic diseases, 1926 ”— 
does not specifically provide for additional pay, extra allowance or 
compensation. Therefore the payment was in direct contravention 
of the plain terms of the statutes, supra. See Woodwell v. United 
States, 214 U.S. 82; also 20 Comp. Dec. 280; 2h id. 436; and decision 
of December 5, 1921, to the Secretary of the Treasury. 

Upon review the disallowance must be and is sustained. 


(A-18206) 


ADVERTISING—BIDS—AUTOMOBILES—PARTICULAR MAKE AND 
MODEL 


The naming, in an invitation for bids, of a particular make and model of auto- 
mobile, although followed by the words “or equal,” is not a compliance 
with the provisions of section 3709, Revised Statutes, as to advertising, 
where only one dealer was invited to bid in connection with the proposed 
purchase, and the defect in this method of securing bids is not cured by 
the fact that an informal survey of the antomobile market previously made 
disclosed that the price of the machine specified was lower than that of 
any other make of the type desired. 


Decision by Comptroller General McCarl, May 11, 1927: 

W. A. Birmingham, special disbursing agent, United States Veter- 
ans’ Bureau, has requested review of settlement No. K-3789-V, 
wherein credit was disallowed for $1,054, being the amount paid to 
S. A. Stephens (Inc.) on voucher No. 614, October, 1926, as the 
purchase price of one Dodge sedan, type B, business model. Credit 
for the item was disallowed because of failure to comply with the 
provisions of section 3709, Revised Statutes. 

It appears that under date of October 2, 1926, the regional manager 
of the United States Veterans’ Bureau, Buffalo, N. Y., acting in 
conformity with authority contained in letter of September 29, 1926, 
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from the acting chief, supply division of the said bureau, sent an 
advertisement to S. A. Stephens (Inc.), requesting said company to 
bid on one Dodge sedan, type B, business model, and certain equip- 
ment. There were no particular specifications with which the bidder 
was to comply. In response to said advertisement the said S. A. 
Stephens (Inc.) submitted a bid of $1,054, which was accepted under 
date of October 5, 1926; that no other bids were received nor were 
other bidders formally invited to submit bids on other makes. 

The advertisement sent to the said S. A. Stephens (Inc.), named 
the particular make and model of car desired and was followed by 
the phrase “or equal.” It is to be noted, however, that the letter 
of September 29, 1926, supra, authorizing the purchase also specifi- 
cally named the particular make of automobile “Sedan, Dodge, type 
B, business model, or equal,” with a further provision that “A car 
of a make other than that specified above shall not be purchased 
without specific authority from central office.” 

The circumstances attending the purchase of the particular make 
of automobile and the reasons therefor are set forth in a letter from 
the disbursing officer dated March 8, 1927, as follows: 


During August, 1926, I became convinced that it would be necessary that this 
regional office be furnished with a more suitable car. I carefully analyzed 
the situation in order to definitely determine what type of car could be best 
utilized considering the requirements and having in mind at all times that it 
was essential to secure such car at the lowest possible price for the Govern- 
ment. Attention is drawn to my letter dated August 17, 1926, paragraph 2, 
copy of which is attached hereto, setting forth the needs of this office, and 
you are advised that the facts as cited in such letter were taken into con- 
sideration in arriving at my decision that a sedan would be needed. Such type 
of car would enable this bureau to transact official business and to transport 
claimants without subjecting them to discomforts and without endangering 
their health or the health of employees who in the severe months of winter 
would find it necessary to use the car for official business. 

Having become definitely satisfied as to the type of car which weuld be not 
only the most useful but would give the most service during all periods of the 
year, I surveyed the car market in Buffalo, contacting the several dealers in 
the various makes of automobiles. I found that the following agencies handled 
sedans which could be utilized by this office to advantage, and quote below 
the prices given me on the several cars mentioned: 


$1,236 
1,115 
. th ced 1,054 
Hudson 1s 1,140 
Oakland_-_-__-~-~- ss ; ; Pe MT 


After having surveyed the market as above described, I found that the 
Dodge agency handled the sedan type of car and further, that the price quoted 
on such car was the lowest price received by me from the several agencies. On 
August 17, 1926, I forwarded to the personal attention of the director of this 
bureau letter referring to requisition attached thereto, setting forth the needs 
of this regional office and advising that this office could utilize to advantage 
a Dodge sedan. The requisition was considered by the director and I received 
letter dater September 29, 1926, authorizing the purchase of a car at a cost 
not to exceed $1,060. Copy of this letter is attached hereto and it will be 
noted that it authorizes the purchase of “1 sedan, Dodge type B business 
model or equal.” 

When. this authorizing letter was received from central office I again sur- 
yeyed the field and found that the situation had not changed and that the cars 
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cited above were all more expensive than the Dodge sedan. Further, I ascer- 
ta ned that there was but one agency handling this type of car in Buffalo and 
vicinity. In order that it might be a matter of record, proposal form was for- 
warded to 8. A. Stephens (Inc.), agency for the Dodge cars in Buffalo and the 
car in question was described. On October 5, 1926, purchase order was issued 
and sedan was delivered to this office. 

It is noted that the Comptroller General has stated as follows in the above- 
cited suspension : 

“From information shown it appears that no competiton was secured in this 
case because there is only one dealer in Dodge Brothers cars in or near Buffalo, 
mE 

It is true that there is but one dealer in Dodge Brothers cars in or near 
Buffalo, N. Y., and it was, therefore, impossible to obtain competition in so far 
as the Dodge sedan was concerned. Memorandum was attached to the voucher 
when forwarded stating that it was impossible to obtain competition because 
there was but one Dodge dealer. This memorandum was meant to disclose rea- 
son for not having obtained bids from more than one Dodge dealer, and as 
stated above proposal form was forwarded to 8. A. Stephens (Inc.) for purpose 
of record. However, it will be seen from the foregoing paragraph that prior to 
the time that the Dodge car w:s requ sitioned as well as subsequent to the 
time that authority from central office was received, competition was obtained 
by me with a view of obtaining the lowest possible price for the Government. 
It will be seen, therefore, that everything possible was done by me to comply 
with the spirit of the statute in question. I took this personal interest in this 
matter inasmuch as it was an important purchase and I desired to obtain, not 
only the most suitable car but also the most reasonable one for this bureau. 

It is further noted, that the Comptroller General has stated as follows: 

“Also, the specifications drawn up on the proposal prevent the securing of 
competition.” 

The specifications quoted in the form of proposal attached to the voucher were 
the same spec’fications as those shown in the letter of authority received from 
our Washington office and you will note further in the proposal, it is stated that 
this is standard equipment and is furnished with all Dodge cars of this type 
and, therefore, was not supplementary to the car itself. Further, you are 
advised that at the time I reviewed the market prior to the requisitioning 
and purchasing of the car, I did not cite specifications to any dealer which 
would be such as to restrict competition, but, rather obtained bids on their 
standard car as furnished. 


In making requisition for an automobile and requesting authority 
to purchase the Dodge car the regional manager states in his letter 
of August 17, 1926, that: 


The Ford has been in constant daily use for the past two years. Weather 
and road conditions permitting, it is used by employees of the office while 
traveling on official business in some of our outlying territory. Endeavors 
had also been made for the use of this car by the traveling claims and rating 
board, but unless the personally owned car of one of the members of the board 
were placed at their disposal it was found most inconvenient to make any 
extended trips in the Ford. 

In addition to this, the Ford had on several occasions been used in lieu of 
engaging a hospital ambulance and incurring a charge therefor. However. 
due to the discomforts suffered by claimants as a result of even very short 
trips in a car of this type, it has been and still is necessary that cither Doctor 
Woodward's (regional medical officer) or my personally owned car be placed 
at the bureau's disposal in order that such claimants as require motor trans- 
portation be assured of same without subjecting the bureau to criticism nor 
the claimant to any added discomforts, and yet eliminate the incurring of any 
expense on account of ambulance service. 

While the inclosed mechanical inspection report does not justify condemning 
the Ford, yet it can fully be appreciated that this type of car can not satis- 
factorily fill the needs of this office. What is required and could be utilized 
to every advantage is a Dodge sedan such as covered by the requisition, par- 
ticularly since no motor vehicles are assigned to either the Rochester sub- 
station or the Syracuse suboffice. In this connection, it might be well to state 
that with the contemplated removal of the present claims activities of the 
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Syracuse office, an itinerant claims and rating board will in all probability 
be required to visit, at intervals, that territory. 

Altogether, the mechanical condition, the discomforts and the general 
appearance of the Ford are such as to be somewhat in conflict with the other 
standards which this office endeavors to maintain. 

In this instance it must be understood that the budget allotment approved 
for this office is not sufficient to cover this requisition, and it would, there- 
fore, be necessary to secure an additional allotment from central office. 


Section 3709, Revised Statutes, provides that all purchases and 
contracts for supplies in any of the departments of the Government, 
except for personal services and except in cases of emergency, shall 
be made after advertising a sufficient time previously respecting 
same. It has been frequently held by the courts and by the account- 
ing officers of the United States that the provisions of the statute 
are designed to give all manufacturers, etc., equal right to compete 
for Government business, to secure for the Government the benefits 
which flow from competition, to prevent unjust favoritism by repre- 
sentatives of the Government in making purchases on public account, 
and to prevent collusion and fraud in procuring supplies and letting 
contracts. 22 Comp. Dec. 302; 5 Comp. Gen. 712. 

It has been held by the accounting. officers that the naming of a 
particular make of automobile or other equipment, etc., in an adver- 
tisement for proposals to the exclusion of others of similar and equal 
quality is not a compliance with the provisions of said statute. 
Generally when, in order to describe an article, etc., needed, it is 
necessary to name the make, it should be followed by the qualifying 
phrase “or equal.” While the proposal in the instant matter did 
contain the qualifying phrase “ or equal,” there is no showing that a 
car of a lower price would not have been equal in so far as meeting 
the Government’s needs was concerned. Therefore it can not be said 
that the procedure followed is a compliance with the provisions of 
the said statute, or the numerous decisions of this office wherein the 
provisions of the said statute have been considered and construed. 
In so far as the facts of record disclose there is indicated merely a 
desire for a particular make of automobile. 

In considering the provisions of the said statute the United States 
Supreme Court, in the case of Purcell Envelope Company v. United 
States, 249 U. S. 313, 318, said: 


* * * There must be a point of time at which discretion is exhausted. 
The procedure for the advertising for bids for supplies or services to the Gov- 
ernment would else be a mockery—a procedure, we may say, that is not per- 
missive but required. (Section 3709, Rev. Stats.) By it the Government is 
given the benefit of the competition of the market and each bidder is given the 
chance for a bargain. It is a provision, therefore, in the interest of both 
Government and bidder, necessarily giving rights to both and placing obliga- 
tions on. both. And it is not out of place to say that the Government should 
be animated by a justice as anxious to consider the rights of the bidder as 
to insist upon its own. * * * 


In decision of May 7, 1926, 5 Comp. Gen. 898, it was said: 


The telegram authorization shows the purchase was authorized of a particular 
dealer without any attempt to ascertain whether other dealers could furnish 
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trucks equipped for this service at a lesser price than the Albertson Motor 
Co. agreed to furnish Dodge trucks, and such an inquiry might also have dis- 
closed a larger allowance than $600 for the two old Dodge cars. The apparent 
probability that only one dealer or manufacturer could furnish a truck that 
would meet the Government’s requirements, or that no other dealer or manu- 
facturer could furnish such a truck at as low a price as the dealer from whom 
it is proposed to make the purchase offers to furnish it, is not controlling of 
the matter as to whether the provisions of section 3709 are for application. 
* * * See also 5 Comp. Gen, 963, 966. 


It will thus be seen that competition must be free and unrestricted ; 
that is, open to all dealers, etc., on the basis of equality and should 
be invited on common ground. There is no competition unless bid- 
ding is done on the same basis. United States v. Pan American 
Petroleum Company, 6 Fed. Rep. (2d) 43, 68, affirmed 9 Fed. Rep. 
(2d) 761, 770. United States v. Ellicoti, 223 U. S. 524, 543. 

For the reasons herein stated and in view of the fact that the pur- 
chase in this case was made subsequent to the decision of May 7, 1926, 
5 Comp. Gen, 898, and in apparent disregard of the principles an- 
nounced therein and the principles announced in numerous other 
decisions of this office, with reference to such purchases, the settlement 
disallowing credit for the amount paid by the disbursing officer in 
question is sustained. 


(A-18309) 
LEASES—RENT—PAYMENT TO AGENTS 


A principal may revoke at any time a power of attorney or other authority 
granted, provided such power or authority is not coupled with an interest. 

Where a lease for the rental of premises is entered into between the United 
States and an agent acting under a power of attorney, and such agent’s 
authority is subsequently revoked by the granting of a new power of attor- 
ney to another agent for the handling of the same property, the execution 
of a new lease is not necessary and payment on account of the rental of 
said premises may be made in the usual manner on vouchers executed by 
the agent last appointed. 


Comptroller General McCarl to the Secretary of Agriculture, May 11, 1927: 
Consideration has been given to your letter of February 1, 1927, 
as follows: 


In compliance with the provisions of paragraph No. 1 of Bulletin No. 2 is- 
sued May 22, 1922, I am inclosing herewith for such action as you may ascer- 
tain to be proper, a check in the amount of $70, issued by the disbursing clerk 
ef this department, dated December 2, 1926, payable to Horace B. Stevens, 
agent for Constance Mills Overton. 

The facts in the case are as follows: June 11, 1926, Horace B. Stevens, as 
lessor, executed a lease with the United States, covering the leasing of Rooms 
1012 and 1013 in the Mills Building, E] Paso, Texas. His authority for so doing 
was a power of attorney issued to him by Mrs. Constance Mills Overton, owner, 
authorizing him to “contract for leases and rents; to collect rents, sign con- 
tracts, and do all else necessary for the proper care and preservation of the 
properties—the Mills Building, El Paso, Texas.” In due course Mr. Stevens 
presented a voucher in his name as lessor for the October, 1926, rent, which 
voucher was approved and the inclosed check drawn in payment therefor and 
forwarded to him. However, Mr. Stevens died on December 16, 1926, prior to 
his receipt of the check in question. 
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Mr. Philip C. Stevens, son of Horace B. Stevens, was, on December 6, 1926, 
in anticipation of the death of his father, given a power of attorney by Mrs. 
Overton, authorizing him to act as her agent “to collect rents, make leases, 
and do everything required in the proper handling” of the Mills Building, and 
the check in question has been returned by him for proper indorsement. 

Rent for the months of November and December, 1926, is now due and pay- 
able and in connection therewith a voucher has been submitted by Philip C. 
Stevens in the name of Horace B. Stevens, covering the November rent, which 
voucher is also herewith inclosed. 

It is requested that such action as you may deem proper be taken to secure 
the payment of the check in question to the proper party in interest; also 
your advice is requested as to the proper procedure with reference to the 
payment of the rent for the months of November and December, 1926, and as 
to whether or not a new lease will be required. 

In addition to the check submitted with your communication 
quoted, another check was forwarded to this office under date of 
January 31, 1927, by the Assistant Surgeon General, Public Health 
Service, drawn by the disbursing clerk, Treasury Department, on 

’ y 5 ’ . p ’ 
December 22, 1926, to the order of Mills Building (Horace B. 
Stevens, agent), in the amount of $25 covering payment of rent for 
recom 322, Mills Building, El Paso, Tex., during the month of Novem- 
ber, 1926, for proper action and authorization as to payment. 

With regard to this portion of your letter concerning the endorse- 
ment of these checks you are advised that they were forwarded to 
Mrs. Constance Mills Overton, 220 Hillside Avenue, Piedmont, Calif., 
under date of March 11, 1927, each check bearing an authorization 
for its payment in the usual manner upon the indorsement of “ Con- 
stance Mills Overton, cestui que trust of premises leased by her 
agent, Horace B. Stevens, deceased payee.” 

With reference to your request for decision whether a new lease 
will be required under the circumstances shown and how payments 
on account of rent for subsequent months should be made you are 
advised that it is a generally recognized principle of law that a 
p*incipal may revoke the authority granted to an agent at any time, 
provided such authority is not coupled with an interest. In the 
instant matter it appears that Mrs. Overton, under date of December 
6, 1926, in anticipation of the death of Horace B. Stevens, then her 
legally constituted agent, revoked the authority granted to him by 
appointing Philip C. Stevens as her agent to do everything required 
and proper in the handling of the property known as the Mills 
Building, El Paso, Tex. 

The copies of the powers of attorney granted to Philip C. Stevens, 
transmitted with your submission, have been filed with the lease 
entered into under date of June 11, 1926, and you are advised that 
execution of a new lease is not necessary. Payments under the lease 
on account of rent for subsequent months should be made in the 
usual manner on vouchers executed by Philip C. Stevens, agent for 
Constance Mills Overton. 


You are advised accordingly. 
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(A-18302) 


AIR MAIL SERVICE—ADDITIONAL STOPS—ADVERTISING 


Additional stops may be designated either on the direct line of an established 
air mail route or not more than 100 miles therefrom, without the necessity 
of requiring advertising and securing additional competition in compliance 
with section 3709 of the Revised Statutes, if such additional stops do not 
increase the mileage of the route to such a distance us to increase the rate 
for transportation over the route, or otherwise give the contractor benefits 
not contemplated in obtaining the original bids. 


Comptroller General McCarl to the Postmaster General, May 14, 1927: 


Consideration has been given to your letter of April 26, 1927, as 
follows: 


The act of February 2, 1925, as amended by the act of June 3, 1926. authorizes 
the Postmaster General to contract for the transportation of mail by aircra‘t. 
For ready reference the above referred act as amended is given herewith. 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this act may be cited as the 
air mail act. 

“Sec. 2. That when used in this act the term ‘air mail’ means first-class 
mail prepaid at the rates of postage herein prescribed. 

“Sec. 3. That the rates of postage on air mail shall be not less than 10 cents 
for euch ounce or fraction thereof. 

“Sec. 4. That the Postmaster General is authorized to contract with any indi- 
vidual, firm, or corporation for the transportation of air mail by aircraft be- 
tween such points as he may designate, and to further contract for the trans- 
portation by aircraft of first-class mail other than air mail at fixed rates per 
pound, including equipment, under such rates, rules, and regulations as he muy 
preseribe, not exceeding $3 per pound for air mail for the first one thousand 
miles and not to exceed 30 cents per pound additional for each additional one 
hundred miles or fractional part thereof for routes in excess of one thousand 
miles in length, and not exceeding 60 cents per pound for first-class mail other 
than air mail for the first one thousand miles, and not to exceed 6 cents per 
pound additional for each additional one hundred miles or fractional purt 
thereof for routes in excess of one thousand miles in length. Existing contracts 
may be amended by the written consent of the contractor and the Postmaster 
General to provide for a fixed rate per pound, including equipment, said rate 
to be determined by multiplying the rate hereinabove provided by a fraction, 
the numerator of which is the per centum of revenues derived from air mail 
to which the contractor was previously entitled under the contract, and the 
dencmiiator of which is eighty. 

“ Sec. 5. That the Postmaster General may make such rules, regulations, and 
orders as may be necessury to carry out the provisions of this act: Provided, 
That nothing in this act shall be construed to interfere with the postage charged 
or to be charged on Government operated air-mail routes. 

“ Approved, February 2, 1925-June 3, 1926.” 

In the administration of contract air mail service the question of additiona! 
stops on existing routes has been raised at different times; and, as the stops 
have usually been on the direct air line and the department is desirous of 
extending the benefits of air mail service, the stops have been authorized. How- 
ever, it has been deemed questionable as to how close a city must be to the 
course of the route in order to logically become a possible stop in the event the 
contractor and the department agree to such a stop. The air mail contracts 
carry a provision with reference thereto reading as follows: 

“The department reserves the right to increase or decrease the number of 
intermediate stops or the number of round trips per week and to chunge the 
termini of the route by agreement with the contractor. 

“It is hereby further stipulated and agreed that the distances for purpose 
of computation of payment to the contractor shall be considered as from center 
of city to center of city (designated as stops on the route) in an air line. 

“It is hereby further stipulated and agreed that wherever an existing stop 
is discontinued, or an additional stop added, in accordance with the provisioas 
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as set forth in this contract, the distance over the route will be restated and 
payment for the unit of 100 miles or fraction thereof in addition to the first 
1,000 miles will be made on the same basis as before. Where the distance 
formerly was less than 1,000 miles, the rate for each 100 miles or fraction 
thereof in excess of 1,000 miles under the restatement shall be in the same ratio 
as the original bid was to the maximum allowed by law.” 

An air mail contractor has requested that a stop be added to his route. The 
example is given as follows: 

A contract has been awarded for the transportation of mail by aircraft over 
route C. A. M. 19, New York, N. Y., to Atlanta, Ga., and return via Philadel- 
phia, Pa., Washington, D. C., Richmond, Va., Greensboro, N, C., to Atlanta, Ga. 
An additional stop has been agreed upon at Spartanburg, 8. C. The contractor 
requests of the department that Asheville, N. C., be also designated as a stop 
on his route. Asheville is GU miles in an airline due northwest from the nearest 
point on this route, viz, Spartanburg. It would be impracticable to serve Ashe- 
ville other than by a “feeder” line from Spartanburg. The reason being that 
to leave the main travel route southbound at Greensboro, the next northern 
stop, and proceed in a southwesterly direction to Asheville, and thence to 
sharply deviate southeasterly to Spartanburg would so slow up the running 
time between terminals as to materially affect the advantage of the route. 
Therefore the contractor would logically operate a plane between Asheville 
and Spartanburg to connect with the main line plane at Spartanburg. A dia- 
gram of the route is attached. The contract rate for this route is $3 u 
pound. The air line distance between termini is approximately 773 miles. 

The operation of air-mail service must, however, be viewed in a somewhat 
different light than that of other mail routes. Planes do not fly the most 
direct course at all times; they may fly anywhere from five to fifteen miles 
either side of the main course, generally speaking, depending entirely upon 
weather conditions and visibility. 

On a contract air mail route it is to the department’s interest to designate a 
city as being on the route, regardless of whether the city may be 100 miles or 
less off the course of the route, if the contractor is also in agreement, rather 
than to establish a separate route for the supply of such city. Referring to the 
example cited above, in the event Asheville is designated as a stop on C. A. M. 
19 the department would pay the contractor at the rate of $3 a pound for air 
mail dispatched to the plane at Asheville and carried to any point on the route 
whereas if this was not permissible and it was necessary to designate a separate 
route from Spartanburg to Asheville, the department would pay the contractor 
at the rate of bis bid from Asheville to Spartanburg and in addition at the 
rate of $3 a pound from Spartanburg to any other point on the route. 

In view of this unusual situation with respect to the handling of additional 
stops on contract air mail routes, and the fact that this question has also been 
raised informally by one other contractor, the matter is referred to you for 
decision as to the limit of the authority of the department, in agreement with 
the contractor, to designate additional stops on contract air mail routes, without 
the necessity of designating an additional route and inviting proposals for 
such route, in such instances as that referred to in the example cited herein. 


The apparent question for determination in authorizing additional 
stops on established routes, service over which has been let to contract 
after competition is whether the contractor would obtain a benefit 
not contemplated in obtaining proposals at the time and thus not 
open to the consideration of those invited to submit bids. If it so 
appeared, it would necessitate the inviting of bids therefor. 

The act of February 2, 1925, 43 Stat. 805, as amended by the act 
of June 3, 1926, 44 Stat. 692, provides for compensation on the 
basis of 1,000 miles and for each additional 100 miles or fractional 
part thereof. It would appear reasonable and in the interest of the 
Government to authorize additional stops, either on or at a reason 
able distance from the direct line of the route, which would not 
increase the mileage of the route to such a distance as to increase 
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the rate for transportation of mail over that route. As an addition 
of 100 miles in the length of routes in excess of 1,000 miles is fixed 
in the statute as the basis for increased rates, it would seem rea- 
sonable to adopt that distance as the maximum distance from the 
direct line of an established route within which additional stops may 
be designated, to be served by a “ feeder” plane or by the regular 
plane or planes covering the established route, without requiring 
competition by reason of such addition to the contract. 

In the illustration given, the designation of Asheville, N. C., as 
an additional stop on route C. A. M. 19, would appear to be in the 
interest of the Government, and if the contractor agrees to serve the 
additional 60 miles from Spartanburg to Asheville by a “ feeder ” 
plane as a part of and en additional stop on the regular route, such 
arrangement may be made without advertising. 


(A-17978) 
PUBLIC FUNDS—PROTECTION OF, WHILE IN TRANSIT LOCALLY 


In connection with the transportation of public moneys locally, as for deposit 
or for withdrawal and pay-roll purposes, under the direction of the Govy- 
ernment officers charged with and responsible for such moneys, the general 
rule must be that any protection for such moneys must be obtained from 
within the Government services, the local police, or such established forces 
as will entail no expense to the United States. 


Comptroller General McCarl to the Secretary of War, May 16, 1927: 

There was received April 1, 1927, by reference from the Chief of 
Engineers, presumably by your authority, letter of Maj. Donald H. 
Connolly, district engineer, Mississippi River Commission, Memphis, 
Tenn., dated March 4, 1927, requesting decision whether payment on 
voucher therewith transmitted is authorized. 

The voucher is in favor of the Armored Motor Car Service Co., 
Memphis, Tenn., in the amount of $10 for service of armored car 
and guards in transporting March 1, 1927, public funds from the 
Federal reserve bank to the office of the Mississippi River Commis- 
sion in Memphis and thence to the express company, a representative 
of the office accompanying the car. 

The voucher indicates that the service was procured upon oral 
agreement, without advertising, there being no other company in that 
vicinity providing such service. It would appear that the district 
enginewr is not the disbursing officer, and that while the voucher is 
certified administratively by the district engineer, it has not been 
administratively approved for payment. See 25 Comp. Dec. 653. 

The district engineer states: 

2. No prohibition against the procurement of this nonpersonal service is 


known to this office but it is deemed advisable to secure an opinion from the 
department in the matter. If the department for any reason anticipates a 
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possibility of the account being disallowed by the General Accounting Office, 
it is requested that the voucher be transmitted to the Comptroller General for 
an advance decision. 

8. The transportation of funds by armored car is much safer than that of 
having Government employees transport the funds on foot or in an ordinary 
automobile, and the charge for the armored car service is not considered 
excessive. 

4. In view of the numerous recent hold-ups in this vicinity, this office con- 
templates the use of this service for all transportation of funds between this 
office and the local banks and express companies. 

The president of the Mississippi River Commission, in indorsement 
forwarding the letter to the Chief of Engineers, expresses con- 
currence in these views. 

While neither the source of the public funds withdrawn from the 
Federal reserve bank nor the purpose of the expressage is stated, 
it will be assumed for the purpose of this decision that the with- 
drawal and expressage of such funds is in accordance with law and 
regulations. 

The appropriation proposed to be charged, “ Flood control, Missis- 
sippi River,” provides for prosecuting work of flood control in ac- 
cordance with the provisions of the flood control acts approved 
March 1, 1917, and March 4, 1923. Act of April 15, 1926, 44 Stat. 
292. 

Section 3 of the act of March 1, 1917, 39 Stat. 948, provides in 
part: 

* * * And all expenditures of funds hereafter appropriated for works 
and projects relating to flood control shali be made in accordance with and 


subject to the law governing the disbursement and expenditure of funds 
appropriated for the improvement of rivers and harbors. 


Section 1 of the act of March 4, 1923, 42 Stat. 1505, provides: 
* * * the Secretary of War is hereby empowered, authorized, and directed 
to carry on continuously, by hired labor or otherwise, the plans of the 


Mississippi River Commission heretofore or hereafter adopted, to be paid for as 
appropriations may from time to time be made by law: * * *. 


The act of March 3, 1879, 20 Stat. 412, provides: 


That upon the request of the head of any department, the Secretary of 
War be, and he hereby is, authorized and directed to issue arms and ammu- 
nition whenever they may be required for the protection of the public money 
and property, and they may be delivered to any officer of the department 
designated by the head of such department, to be accounted for to the Secre- 
tary of War, and to be returned when the necessity for their use has ex- 
ped. 2. 1 --* 

The transit locally of public moneys between offices, as for de- 
posit or for withdrawal and pay-roll purposes, is a matter of respon- 
sibility and protection upon those handling the moneys, and any 
other protection would appear to be a question of protection by 
established police forces to be requested when necessary by tie 
Government officers concerned rather than by the employment of 
private guards. See also act of March 3, 1893, 27 Stat. 591, pro- 
hibiting employment in Government service of employees of detec- 
tive or similar agencies. Under the provision of the act of March 
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3, 1879, cited, arms and ammunition may be issued by the Secretary 
of War for the protection of public money and property. ‘The 
general rule must be that protection of public moneys in transit 
locally under the direction of the Government officers charged with 
end responsible for such moneys must be obtained from within 
the Government service, the local police, or such established forces 
as will entail no expense to the United States. 

I have therefore to advise that payment of the voucher is not 
authorized. 


(A-18111) 
PAY ADDITIONAL—DISTINGUISHED-SERVICE CROSS 


An enlisted man in the Coast Guard is not entitled to any additional pay for a, 
distinguished-service cross awarded him under the act of July 9, 1918, 
40 Stat. 870, for an act of heroism performed during the World War while 
he was serving as an enlisted man in the United States Army. 

Additional pay at $2 per month is only authorized for the recipient of a dis- 
tinguished-service cross awarded under the act of July 9, 1918, 40 Stat. 
870, while he is in active service as an enlisted man in the United States 
Army. 


Decision by Comptroller General McCarl, May 16, 1927: 

W. H. Webb, pay and allotment officer, United States Coast Guard, 
applied April 7, 1927, for decision as to whether he is authorized to 
pay a voucher presented to him for additional pay in the sum of 
$1.47 asserted to be due George L. MacElroy, yeoman, first class, for 
the period March 9, 1927, date of his enlistment in the United States 
Coast Guard, to March 31, 1927, on account of a distinguished- 
service cross awarded MacElroy, by direction of the President, for 
extraordinary heroism he displayed in action near Monthurel, 
France, July 17, 1918, while serving as a bugler, Company H, One 
hundred and ninth Infantry, Twenty-eighth Division, United States 
Army, announcement of which is contained in War Department 
General Orders No. 72 of December 6, 1920. 

The award was made under authority contained in the Army ap- 
propriation act for the fiscal year 1919, act of July 9, 1918, 40 Stat. 
870, 871, as follows: 

Mepats or HoNor, DISTINGUISHED-SERVICE CROSSES, AND DISTINGUISHED- 
SERVICE MEDALS: 

That the President be, and he is hereby, further authorized to present, but 
not in the name of Congress, a distinguished-service cross of appropriate de- 
sign and a ribbon, together with a rosette or other device, or to be worn in lieu 
thereof, to any person who, while serving in any capacity with the Army of the 
United States since the sixth day of April, nineteen hundred and seventeen, has 
distinguished, or who shall hereafter distinguish, himself or herself by ex- 
traordinary heroism in connection with military operations against an armed 


enemy. 
7 * + ” * * * 
That each enlisted man of the Army to whom there has been or shall be 
awarded * * * a distinguished-service cross * * * shall, for each such 
award, be entitled to additional pay at the rate of $2 per month from the 





744 DECISIONS OF THE COMPTROLLER GENERAL 


date of the distinguished act or service on which the award is based, * * * 
and said additional pay shall continue throughout his active service, whether 
such service shall or shall not be continuous; * * *., 


s°? a = * * & * 


That the Secretary of War be, and he is hereby, authorized to expend from 
the appropriations for contingent expenses of his department from time to 
time so much as may be necessary to defray the cost of * * * distinguished- 
service crosses * * * and other devices hereinbefore provided for. 


Section 21 of the act of June 10, 1922, 42 Stat. 633, provides: 

That nothing in this act shall operate to change in any way existing laws, 
or regulations made in pursuance of law, governing * * * money allow- 
ances granted to enlisted men on account of awards of medals or decorations 
expressly authorized by Congress. : 

While the award of a distinguished-service cross under the above 
provisions was authorized to be made “to any person who, while 
serving in any capacity with the Army of the United States” since 

April 6, 1917, distinguished himself (or herself) in the manner 
described, additional pay at $2 per month to the recipient of such 
an award is authorized only while he is in active service as an 
enlisted man of the Army, and not otherwise. 24 Op. Atty. Gen. 
579; 26 Comp. Dec. 112; id. 464; id. 1030. 

Payment of the voucher submitted, therefore, is not authorized. 


(A-18069) 


SUBSISTENCE—MEALS AND LODGING—PAYMENTS TO PARENTS 


Payments made by an employee while in a bona fide travel status to his 
parents for meals and lodging furnished him, the parents not being dependent 
upon the traveler, do not constitute payments either directly or indirectly to 
the traveler, and reimbursement for such payments is not precluded by sec- 
tion 1765 of the Revised Statutes. 


Decision by Comptroller General McCarl, May 18, 1927: 

Alva L. Balsam applied March 17, 1927, for review of settlement 
0110378 of April 10, 1926, disallowing his claim for $10, as reim- 
bursement of 50 cents paid for bus hire for which no receipt was 
furnished, and $9.50, the aggregate of payments alleged to have been 
made to his parents for meals and lodging during the month of 
December, 1922, while he was in an authorized travel status. 

As the internal revenue travel regulations in force at that time did 
not require travelers to furnish receipts for expenditures for travel 
on public conveyances the failure to furnish a receipt for the bus fare 
does not preclude reimbursement for said item. 

The official headquarters of the claimant were located at Detroit, 
Mich., and during the month of December, 1922, he was in a travel 
status visiting various towns in that State, including the town of 
Manistee, where his parents resided. While on official duty at that 
place he stopped with his parents and has furnished a receipt show- 
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ing payment made to them for lodging for five nights at $1 per 
night. He also claims to have paid them for nine meals furnished at 
50 cents per meal. 

The claimant asserts that his parents were not dependent upon 
him for support. There is no presumption of dependency arising 
from the relation between the parents and adult children, and where 
the parents are not in fact dependent upon the son for support, pay- 
ments to the parents can not be said to constitute payments either 
directly or indirectly to the son, and reimbursement therefor is 
accordingly not in contravention of section 1765, Revised Statutes. 

Upon review $10 is certified due claimant. 


(A-18384) 
GRATUITIES, SIX MONTHS’ DEATH-—-COAST GUARD 


The act of June 4, 1920, 41 Stat. 824, authorizing payment of the six months’ 
death gratuity to the widow, child, or designated dependent relative of 
officers and enlisted men of the Coast Guard dying in the service, is 
applicable to a temporary warrant officer of the Coast Guard appointed as 
such during his special temporary enlistment in the Coast Guard. 


Assistant Comptroller General Ginn to W. H. Webb, pay and allotment officer, 
United States Coast Guard, May 18, 1927: 


There has been received your request of April 22, 1927, for a 
decision as to whether you are authorized to pay the voucher sub- 
mitted in favor of Mrs. Bertha Rivenback, widow of Jesse K. 
Rivenback, late boatswain, temporary, United States Coast Guard, 
in the sum of $831.60, representing an amount equal to six months’ 
pay at the rate he would have received as an enlisted man at the 
time of his death, had he not been appointed a warrant officer. 

It appears that Jesse K. Rivenback entered, upon reenlistment, 
in a special temporary enlistment in the United States Coast Guard, 
March 29, 1926, and received permanent appointment as chief boat- 
swain’s mate; that on February 11, 1927, he was appointed a tempo- 
rary boatswain (warrant officer) pursuant to the provisions of sec- 
tion 6(a) of the act of April 21, 1924, and served as such until the 
time of his death, February 20, 1927, the United States Coast Guard 
patrol boat CG-238, on which he was performing duty, having 
foundered that date off Highland Light, Cape Cod, Mass., and he 
with other members of the crew, washed overboard and drowned 
according to a report by the commandant of the Coast Guard, which 
it is understood is based upon an official finding by a board of 
inquiry. In future similar cases the report should set forth specifi- 
cally the finding of the board of inquiry as to the death of the 
individual in cases of death by violence or where the body is not 
recovered, 
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The act of June 4, 1920, 41 Stat. 824, 825, under which the claim 
for gratuity is made, provides: 

That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his or her own misconduct, of any officer, 
enlisted man, or nurse on the active list of the regular Navy or regular Marine 
Corps, or on the retired list when on active duty, the Paymaster General of 
the Navy shall cause to be paid to the widow, and if there be no widow to the 
child or children, and if there be no widow or child, to any other dependent 
relative of such officer, enlisted man, or nurse previously designated by him 
or her, an amount equal to six months’ pay at the rate received by such officer, 
enlisted man, or nurse at the date of his or her death. * * * 

At the time Rivenback received his appointment as temporary war- 
rant officer, he was serving under a permanent appointment as chief 
boatswain’s mate under his special temporary enlistment of March 
29, 1926. It was held in 5 Comp. Gen. 33, 36, that persons serving 
in such special temporary enlistments are members of the regular 
Coast Guard within the meaning of the act of June 4, 1920, and in 
6 Comp. Gen. 407, that the act having authorized payment of an 
amount equal to six months’ pay to the widow of an enlisted man 
of the regular Coast Guard, the right thereto is not defeated by the 
man’s temporary appointment as a warrant officer. 

The payment to be made is an amount equal to six months’ pay 
at the rate received by the deceased at the date of his death. Pay- 
ment in this case is authorized on the death of a temporary warrant 
officer because of his prior enlisted status under section 8 of the 
act of April 21, 1924, 43 Stat. 105, but otherwise his terminated 
enlisted status is not material and payment should be of the pay 
of a warrant officer at the rate received by the deceased at the date 
of death. The voucher should be corrected accordingly and when 
so corrected, if otherwise proper, may be paid. 


(A-18421) 


INSURANCE—PAYMENT OF PREMIUMS ON OLD AGE AND HEALTH 
INSURANCE OF FOREIGN SERVICE EMPLOYEES 


The United States in the capacity of employer of subjects of foreign countries 
in its consulates, embassies, etc., abroad, is not required to comply with 
the laws of certain foreign governments requiring employers to pay pre- 
miums on old age and health insurance for employees, and consequently 
the appropriations under the Department of State are not available for 
the payment of such premiums. 


Comptroller General McCarl to the Secretary of State, May 18, 1927: 
Consideration has been given to your letter of April 25, 1927, 
requesting review of settlements K-1819-S, dated January 12, 1927, 
and K-6754-S, dated April 18, 1927, covering accounts of John M. 
Savage, Foreign Service officer, Southampton, England, wherein was 
disallowed credit for payments totaling $27.35 made for premiums 
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on health insurance for British employees of the consulate at South- 
ampton. The disallowances were made for the reason that the appro- 
priations under the Department of State were not considered avail- 
able for expenditures of such a nature. 

In decision of December 3, 1926, A-16355, involving old age and 
health insurance of citizens of Czechoslovakia employed by Foreign 
Service officers in that country, you were advised as follows: 


It may be said that the old-age insurance of employees required by a foreign 
government is necessarily local and not such a requirement as would ordi- 
narily suspend the general immunity attaching to other governments having 
representatives in such foreign country. It would probably be a matter with 
which the employee would have to comply, but apparently there would be no 
means of compelling a foreign government to make such payments. But be 
this as it may, the appropriations under your control are not available for 
such an expenditure. 

Nothing has been sumbitted to justify or require any alteration of 
this view. In fact, there are other considerations which impel its 
affirmation. 

It appears that the English law requires all employers of labor to 
carry national health insurance for their employees. It is under- 
stood the law requires that the premiums be paid one-half by the 
employers and one-half by the employees. The purpose of the law 
is apparently somewhat similar to that of the employees’ compensa- 
tion acts of the United States and of the several States thereof. The 
only employees involved herein are those subjects of England who 
may be employed by Foreign Service officers without the necessity of 
showing United States citizenship, such as laborers, janitors, mes- 
sengers, elevator conductors, etc. These employees are civil em- 
ployees of the United States and are entitled to the benefits of the 
employees’ compensation act of September 7, 1916, 39 Stat. 742, as 
amended, notwithstanding their English citizenship. See section 40 
of the act, 39 Stat. 750. The Employees’ Compensation Commission 
has advised that claims have been paid under the act to such em- 
ployees. While these foreign employees are not entitled to claim 
benefits of retirement or old-age pensions under either the civil 
retirement act or the Foreign Service retirement act of this country, 
it is not their status as foreign subjects that excludes them from the 
benefits of those acts, but their status as employees in the Foreign 
Service below the rank of any Foreign Service officer, which class of 
employees whether citizens of this country or of a foreign country 
have not been brought within the terms of either retirement act. 

Thus, as the United States has given consideration to, and pro- 
vided for, what has been deemed to be the proper protection to its 
employees against injuries and old age, there could be no reason or 
justification for this country, in the capacity of employer, to be re- 
quired to comply with similar laws of foreign countries. 

66344°—27——49 





748 DECISIONS OF THE COMPTROLLER GENERAL 


Giving consideration to international relationship, it is not under- 
stood that foreign embassies, legations, and consulates in the United 
States are required to comply with any of the laws of this country 
relative to the hours of duty, minimum wages, or other conditions of 
employment. If not so required, such immunity should be reciprocal. 

You refer specifically to the terms of the annual appropriation 
acts for “ Contingent expenses, United States consulates,” authoriz- 
ing payment of miscellaneous expenses considered necessary by the 
President, and to Executive Order No. 4401, dated March 24, 1926. 
issued pursuant thereto, wherein is included an item “ Insurance; 
where required by the laws of the foreign country.” There is noth- 
ing to indicate the kind of insurance intended, and in view of the 
considerations above stated, it is sufficiently doubtful to justify the 
conclusion that the President had no intention of imposing on this 
Government a possible double liability for the injury of employees 
of the United States simply because they are foreign subjects. At 
least, this office does not feel justified in authorizing continuance of 
such payments unless and until the same shall have been specifically 
approved by legislative enactment. 

In view of the long-existing practice, credit will be allowed in the 
accounts of all Foreign Service officers, including the accounts con- 


sidered in the above-mentioned settlements, for payments of 
premiums on old age and health insurance heretofore made, but 
credit will be withheld for such payments hereafter made. 


(A-18499) 
APPROPRIATIONS—FOREIGN COMMERCE SERVICE 


The appropriations made available to carry out the provisions of the act of 
March 3, 1927, 44 Stat. 1394, establishing a Foreign Commerce Service of 
the United States in the Bureau of Fo/eign and Domestic Commerce are 
not interchangeable and may not be combined into one fund, but must be 
accounted for separately. 


Comptroller General McCarl to the Secretary of Commerce, May 18, 1927: 
There has been received your letter of May 9, 1927, as follows: 


Section 7 of the act creating in the Bureau of Foreign and Domestic Service 
of the Department of Commerce a Foreign Commerce Service of the United 
States, approved March 3, 1927 (Pub. No. 768, 69th Cong.), provides that 
from and after June 30, 1926, any appropriation available to the department for 
commercial attachés, Department of Commerce, promoting commerce in Europe 
and other areas, promoting commerce in South and Central America, and pro- 
moting commerce in the Far East, shall be available for carrying out the 
provisions of the act, including the payment of salaries. 

It is the practice at the present time, in the Bureau of Foreign and Domestic 
Commerce, to pay all commercial attachés from the commercial attaché ap- 
propriation, and all trade commissioners and assistant trade commissioners 
from the three last-named appropriations. 

Section 1 of the act of March 3, 1927, supra, provides for the various 
classes and salaries of the classes of officers mentioned therein and your 
decision is respectfully requested as to whether or not the appropriations 
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mentioned above, as made available by this act, are interchangeable. In other 
words, can a commercial attaché or assistant commercial attaché be paid 
from one of the “promoting commerce” appropriations, or can a trade com- 
missioner or assistant trade commissioner be paid from the commercial attaché 
appropriation? If these appropriations were interchangeable, it would simplify 
the Budget operation in the Bureau of Foreign and Domestic Commerce in 
that it would be able to pay for the entire activities of a foreign office out of 
one appropriation instead of being compelled to distribute it over two or three 
appropriations as is the present practice. 


The act of March 3, 1927, 44 Stat. 1394, after declaring the duties 
and fixing the rates of compensation of the several grades of officers 
in the Foreign Commerce Service established by the act and pro- 
viding the method of appointments and for certain other matters 


connected with the personnel of the service, provides i in section 7 as 
follows: 


Any appropriation available during the fiscal year ending June 30, 1926, 
and thereafter for the Department of Commerce for commercial attachés, or 
for promoting commerce in Kurope and other areas, South or Central America, 
or the Far East, shall be available for carrying out the provisions of this act, 
including the payment of salaries and wean for personal services, in 
the District of Columbia or elsewhere, * * 


The appropriations for the fiscal years 1927 and 1928, acts of 
April 29, 1926, 44 Stat. 350, and February 24, 1927, 44 Stat. 1200- 
1202, provide for the following subheadings here involved under the 
general heading “ Bureau of Foreign and Domestic Commerce.” 

Commercial attachés. ; 

Promoting commerce, Europe and other areas. 

Promoting commerce, South and Central America, 

Promoting commerce in the Far East. 

There appears nothing in the quoted provision from the act of 
March 3, 1927, or otherwise in that statute or in the annual appro- 
priation acts, or in the report on the bill which became the act of 
March 3, 1927, showing any intent to suspend or render inoperative 
the plain provisions of section 3678, Revised Statutes, as follows: 

All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 

While it is readily apparent that an advantage from an accounting 
standpoint would result from the procedure suggested whereby the 
several appropriation items made available for payment of the per- 
sonnel of the Foreign Commerce Service might be considered as one 
fund, I am constrained to hold that in the absence of specific statutory 
provision to that effect, such procedure would be in contravention of 
the requirements of section 3678, Revised Statutes. In this connection 
your attention is invited to the following quotation from decision of 
February 16, 1925, 4 Comp. Gen. 708, 705, addressed to the Secretary 
of Commerce: 

It is not clear whether your request to consolidate the appropriation items 


provided under the bureau heading into one fund is desired in order to lessen 
the accounting resulting from transfer of personnel between the appropriation 
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items or whether it is merely the administrative procedure incident thereto 
that you desire to curtail. If the desire to lessen the accounting controls your 
request, you are advised that, in the absence of statutory authority, the several 
amounts provided under the individual appropriations under the bureau head- 
ing may not be combined and included in one general fund for the bureau and 
cost of personal services charged to such general fund rather than to the 
individual appropriation items. The several appropriation items under the 
several bureaus appear on the books of the Government under separate head- 
ings, on which the disbursing officer of the Department of Commerce draws his 
requisition for funds. While the appropriation accounts on the books of the 
Government do not reflect the transfer of personnel costs between appropria- 
tion items, the audit requires that the pay-roll accounts of the disbursing officer 
indicate the particular appropriation to which the compensation of each 
employee is charged, in order that it may be properly determined whether 
there has been a compliance with section 3678, Revised Statutes. 


Accordingly, the question submitted must be and is answered in 
the negative. 


(A-17658) 


MILEAGE—PAY—RETIRED ARMY OFFICER APPOINTED IN THE 
OFFICERS’ RESERVE CORPS 


An officer in the Officers’ Reserve Corps may not be paid in excess of 4 cents 


per mile for any travel necessary in connection with the performance of 
active service for 15 days or less. 

An officer retired from active service in the Regular Army for incapacity 
under section 1251 of the Revised Statutes is required to be placed on active 
duty in his retired grade or rank when able to perform any service of value 
to the Government, and may not be assigned to active duty in the United 
States Army in any other grade or rank, or receive the pay or allowances 
thereof, while he continues on the retired list of the Regular Army. 

The appointment to the Air Corps Reserve in the rank of colonel, of an officer 
retired for incapacity from active service in the Regular Army in the rank 
of lieutenant colonel, under section 1251 of the Revised Statutes, is without 
authority of law and one attempted to be so appointed may not be paid any 
pay or allowances as a member of the Officers’ Reserve Corps. 


Decision by Comptroller General McCarl, May 19, 1927: 

Maj. E. T. Comegys, F. D., United States Army, through the Chief 
of Finance, applied March 7, 1927, for decision as to whether he is 
authorized to pay a mileage voucher presented to him for payment 
by Col. Charles de F. Chandler, Air Corps Reserve, at the rate of 4 
or 8 cents per mile, for travel performed by Colonel Chandler be- 
tween February 16, 1927, and February 27, 1927, from Washington, 
D. C. (via MeCook Field, Ohio, and Scott Field, Ill.), to Fort Worth, 
Tex., and return, while with his consent, he was on 15 days’ active 
duty under War Department Special Orders, No. 33, dated February 
9, 1927. 

It appears Colonel Chandler is now 49 years of age and is a 
lieutenant colonel on the retired list of the Regular Army, having 
been retired in that rank on October 18, 1920, from the Air Service 
under section 1251 of the Revised Statutes because of incapacity for 
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active service, the result of an incident of the service. It is under- 
stood he was appointed a colonel in the Air Corps (then “ Service ”) 
Reserve, November 16, 1923, presumably under section 37 of the 
national defense act as amended, 42 Stat. 1033, as interpreted in para- 
graph 8 d and e (4) and paragraph 9 b (2) of Army Regulations 
140-5; also, that prior to the order of February 9, 1927, Colonel 
Chandler had performed no active duty under his reserve 
appointment. 

The officer is now on duty as a retired officer of the Air Corps, 
United States Army, in the rank of lieutenant colonel under para- 
graph 25, War Department Special Orders, No. 54, of March 7, 1927, 
which reads as follows: 


By direction of the President, Lieutenant Colonel Charles de F. Chandler, 
United States Army, retired, now in this city, is with his consent, placed on 
active duty under the provisions of an act of Congress approved April 23, 1924. 
{Doubtless has reference to act April 23, 1904, 33 Stat. 264.) He will report 
in person to the Chief of Air Corps, Washington, D. C., for duty in his office. 

The submission of the mileage voucher for decision as to the rate of 
mileage payable is due to the limitation contained in each of the 
annual War Department appropriation acts to the effect that “ The 
mileage allowance to members of the Officers’: Reserve Corps when 
called into active service for 15 days or less shall not exceed 4 cents 
per mile.” June 30, 1922, 42 Stat. 725; March 2, 1923, 42 Stat. 1381; 
June 7, 1924, 43 Stat. 506; February 12, 1925, 43 Stat. 921; April 15, 
1926, 44 Stat. 282; February 23, 1927, 44 Stat. 1133. 

If Lieutenant Colonel Chandler, an officer on the retired list of the 
Regular Army, is entitled to any pay, allowances, or mileage as a 
colonel in the Air Corps Reserve while on duty for 15 days’ training 
in the reserve, with his consent, then there seems no question but that 
the provision quoted limits the mileage allowance he may be paid to 4 
cents per mile. However, having due regard for the purpose of the 
Officers’ Reserve Corps and the almost identical status with respect to 
service and availability for service of an officer retired from active 
service in the Regular Army for disability and one in the Reserve 
Corps, there is for consideration the question whether the same indi- 
vidual may, for any period, lawfully occupy such dual official status 
and receive the pay and allowances of one rank when on active duty 
as a retired officer and the pay and allowances of another and higher 
rank when on active duty as a reserve officer, even though his retired 
pay be stopped for the period of his active reserve service, which fact 
does not appear in this case. 

Paragraph 8 d, Army Regulations, 140-5, provides: 

Officers of the Regular Army retired for physical disability may be appointed 


[in the Officers’ Reserve Corps] for assignment to such duty as their physical 
condition permits them to perform. 
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It is not clear why the regulations make this exception in the case 
of Army officers retired for physical disability unless it is the view 
in the department that officers so retired are not to be regarded for 
any purpose as holding an office during such retirement, since the 
amendment of section 2 of the act of July 31, 1894, 28 Stat. 205, by 
the act of May 31, 1924, 43 Stat. 245, so as to except from the prohibi- 
tion contained therein against holding dual offices if compensation 
at $2,500 per annum be attached to one of them, retired enlisted men, 


.and officers “ retired for injuries received in battle or for injuries or 


incapacity incurred in line of duty.” The acts are not so understood 
in this office but as their construction is not necessary to a proper 
determination of the matter presented, it seems appropriate only to 
point out, in passing, that the exception made by the act of May 31, 
1924, 43 Stat. 245, to the prohibition against holding dual offices, 
does not embrace all officers retired for incapacity but only those 
retired for disability or incapacity of the character specified, and 
that the sole purpose of amending section 2 of the act of July 31, 
1894, 28 Stat. 205, by the act of May 31, 1924, was to make the 
retired persons mentioned (primarily retired enlisted men) eligible 
for employment in the “civil service.” (See Congressional Record, 
68th Cong., 1st sess., pp. 5131, 9137, and 9279; 1 Comp. Gen. 571, 
700; 5 id, 548.) 

The laws defining the status of officers of the Regular Army re- 
tired from active service for disability seem in themselves to preclude 
the appointment of such officers in the Officers’ Reserve Corps, for 
they are already officers of the United States Army, entitled to wear 
the uniform thereof; their names are required to be continued on the 
Army Register; they are “subject to the rules and articles of war 
and to trial by general court-martial for any breach thereof”; they 
are subject to be employed in active duty in time of war, in the 
discretion of the President, and, with their consent, to be employed 
on various classes of active duty in time of peace; they are entitled 
to be reappointed to the active list if found competent for active 
duty ; and they are required to be examined at intervals, and, if found 
to have recovered from the disability for which retired or, if found 
able to perform service of value to the Government, they are re- 
quired to be assigned to such active duty as the Secretary of War 
may approve. (See in this connection, sec. 1256 of the Revised 
Statutes; act Apr. 23, 1904, 33 Stat. 264; act Aug. 29, 1916, 39 Stat. 
629; act June 4, 1920, secs, 24 and 51, 41 Stat. 774, 785; 25 Op. Atty. 
Gen. 185; 29 id. 897; 5 Corpus Juris 314, sec. 61; 2 Comp. Gen, 743; 
4 id. 260.) 
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Since the law requires an officer retired for disability from active 
service in the Regular Army to be placed on active duty in the rank 
held by him on the retired list, with full pay and allowances thereof 
(if below the grade of brigadier general) when able to perform any 
service of value to the Government, obviously he may not be called to 
active duty in the United States Army in any other grade or rank, 
nor may he be paid the pay and allowances of any other grade or 
rank, unless pursuant to an express provision of law. (See in this 
connection sec. 17, act of June 10, 1922, 42 Stat. 632; sec. 3 of the act 
of June 6, 1924, 43 Stat. 470, providing all persons appointed reserve 
officers “ shall be commissioned in the Army of the United States”; 
also secs. 1764 and 1765 of the Revised Statutes: United States v. 
King, 147 U. S. 678, 37 Led. 328; 25 Comp. Dec. 987; 26 id. 568; 27 
id. 220; id. 702; 1 Comp. Gen. 486; 2 id. 347; id. 755; 4 id. 169; 5 id. 
408 ; id. 658; id. 888; 6 id. 683.) 

If the laws affecting officers on the retired list of the Regular 
Army were such that the appointment of such officers to the Officers’ 
Reserve Corps (United States Army) in a higher grade or rank and 
the receipt of the pay and allowances thereof while on active duty, 
could be regarded as valid, it would seem the acceptance of such 
higher grade or rank would ipso facto operate to vacate the perma- 
nent inferior grade or rank held on the retired list, the offices being 
clearly incompatible (29 Cyc. 1381-1383 ; 5 Comp. Gen. 419). When 
the Congress has intended to authorize the appointment or promotjon 
of an officer in the United States Army or the United States Navy 
to another grade or rank therein, without such second appointment 
operating to vacate the permanent or probationary grade or rank 
originally held, it has not only provided in express language for such 
second appointment or promotion but has plainly stated that it shall 
not operate to vacate the permanent or original grade or rank. (See 
sec. 114, act June 3, 1916, 39 Stat. 211, 212; sec. 8, act May 18, 1917, 
40 Stat. 81, 82; sec. 7, act May 22, 1917, 40 Stat. 86; and act Apr. 20, 
1918, 40 Stat. 534, providing that the temporary appointment or pro- 
motion of officers, warrant officers, etc., of the Army and Navy to a 
higher grade or rank during emergency service, should not vacate 
their permanent commissions nor prejudice their relative or lineal 
standing in the Regular service; also sec. 37 of the national defense 
act, as amended, expressly authorizing the appointment of a National 
Guard officer in the Officers’ Reserve Corps and providing he may 
hold a commission in the National Guard without thereby vacating 
his reserve commission; sec. 11 of the act of Apr. 22, 1898, 30 Stat. 
363; secs. 10 and 13 of the act of Apr. 22, 1898, as amended by the 
act of May 28, 1898, 30 Stat. 421, and sec. 13, act of Mar. 2, 1899, 
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30 Stat. 980, respecting the retention of the Regular Army office by 
oilicers of the Regular Army appointed to higher grades in the 
volunteers. ) 

The laws defining the purpose of the Officers’ Reserve Corps, desig- 
nating the persons who may be appointed thereto and fixing their 
status therein, however, leave no doubt that the appointment in the 
Air Corps Reserve of an officer on the retired list of the Regular 
Army is voice ab initio. 

Section 37 of the national defense act, as amended, 42 Stat. 1033, 
states the purpose of the Officers’ Reserve Corps and the qualifica- 
tions, in so far as pertinent, for appointment therein, as follows: 


Officers’ Reserve Corps: For the purpose of providing a reserve of officers 
available for military service when needed there shall be organized an Officer’s 
Reserve Corps * * *, Any person who has been * * * an officer of 
the Regular Army at any time may be appointed as a reserve officer in the 
highest grade which he held in the Army or any lower grade. Any person 
commissioned in the National Guard and recognized as a National Guard 
officer by the Secretary of War may upon his own application be appointed as 
a reserve officer in the grade held by him in the National Guard. No other 
person shall in time of peace be originally appointed as a reserve officer 
of * * * Air Service [Air Corps] in a grade above that of second lieuten- 
ant. In time of peace appointments in the * * * Air Service [Air Corps] 
shall be limited to former officers of the Army * * * warrant officers and 
enlisted men of the Regular Army, National Guard, and Enlisted Reserve 
Corps * * *, Any reserve officer may hold a commission in the National 
Guard without thereby vacating his reserve commission. 


Subsection 47b of section 47 of the national defense act as amended, 
41 Stat. 778, provides: 


* * * ‘That no reserve officer appointed pursuant to this Act shall be 
entitled to retirement, or to retired pay, and shall be eligible for pension only 
for disability incurred in line of duty in active service or while serving with 
the Army pursuant to provisions of this Act. 

It was under the provisions of law quoted that Lieutenant Colonel 
Chandler, an officer on the retired list of the Regular Army, in re- 
ceipt of retired pay, and thus more “available for military service 
when needed ” than any reserve officer, was attempted to be appointed 
November 16, 1923, in the’ Air Corps Reserve with the rank of 
colonel “the highest grade which he held in the Army,” although 
section 37 expressly limits the authorization for such appointments 
in time of peace to “ former officers of the Army.” Clearly the rule 
expressio unius est exclusio alterius (the expression of the one is the 
exclusion of another) applies and the appointment of Lieutenant 
Colonel Chandler in the Air Corps Reserve must be held to have been 
in contravention of law. 

Payment of mileage to the officer for the travel he performed as 
a colonel in the Air Corps Reserve on 15 days’ active duty, or of any 
pay or allowances additional to his statutory retired pay, therefore, 
is not authorized. 
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(A-3817) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—RECOVERIES 
FROM BENEFICIARIES 


In section 28 of the World War veterans’ act of June 7, 1924, 43 Stat. 615, 
as amended by the act of July 2, 1926, 44 Stat. 792, authorizing the Di- 
rector of the Veterans’ Bureau to waive recoveries of disability compen- 
sation, the term “any beneficiary’ may be regarded as including a person 
entitled to benefits under the war risk insurance act or the World War 
veterans’ act, either under an administrative regulation or construction of 
the statute or under a construction by other competent authority, in force 
when the paymenfs were approved. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

May 21, 1927: 

There has been received your letter of April 21, 1927, requesting 
decision of several questions involving the construction of the term 
“any beneficiary ” in section 28 of the World War veterans’ act, 
and as amended by the act of July 2, 1926, 44 Stat. 792, which you 
state have arisen by reason of the decisions of this office dated 
November 10, 1926, and February 25, 1927, 6 Comp. Gen. 551. 

The section provides as follows: 


There shall be no recovery of payments from any beneficiary who, in the 
judgment of the director, is without fault on his part, and where, in the 
judgment of the director, such recovery would defeat the purpose of benefits 
otherwise authorized or would be against equity and good conscience. 


The term “beneficiary ” within the meaning of this statute has 
not been definitely defined by any particular decision of this office 
in such general terms as would cover all possible situations. The 
decisions of November 10, 1926, and February 25, 1927, which you 
state have given rise to the questions submitted, simply held that a 
person who had been paid disability compensation subsequent to a 
decision of this office holding that such payments were illegal could 


not be considered as a “ beneficiary ” within the meaning of said 


statute authorizing the director to waive recovery of overpayments. 
In decision of February 27, 1926, 5 Comp. Gen. 667, it was held that 
beneficiaries under the war risk insurance act might be included 
within the term as used in the World War veterans’ act. In decision 
of April 27, 1926, 5 Comp. Gen. 864, there was recognized that a 
person who had been receiving insurance installments under a regu- 
lation of the Veterans’ Bureau considered legal by the administrative 
office when the payments were made, although held by said decision 
of this office to have been illegal, might be considered as a “ benefi- 
ciary.” And in decisfon of January 27, 1926, 5 Comp. Gen. 540, it 
was held that a person who was legally entitled to an allowance under 
the World War veterans’ act, but who was prohibited from receiving 
same because in receipt of a pension under another statute, might be 
considered as a “beneficiary.” From these decisions and the ap- 
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parent purpose and intent of the statute in authorizing the director 
to take action to waive recovery of overpayments made to benefi- 
ciaries, a general construction of the term “any beneficiary ” may 
be stated as including such a person entitled to benefits under the 
war risk insurance act or the World War veterans’ act, either 
under an administrative regulation or construction of the statute or 
under a construction by other competent authority, in force when 
the payments were approved. Of course, it is to be understood that 
the other conditions of section 28 of the statute quoted above are 
present. That is, (1) the beneficiary must be without fault, (2) such 
recovery would defeat the purposes or benefits otherwise authorized, 
(3) or would be against equity and good conscience. 

It is believed that by the application of this general rule the 
specific cases submitted may be adjusted. This decision may be 
considered as effective from and after the date of the instant sub- 
mission to this office by the Veterans’ Bureau, April 21, 1927; any 
action taken by the director waiving recovery of overpayments from 
“any beneficiary ” prior thereto under an administrative construc- 
tion of that term, and contrary to the definition herein given, need 
not now be disturbed. 


(A-18256) 
PERSONAL SERVICES—STENOGRAPHIC REPORTING 


The stenographic reporting of an administrative conference involves a personal 
service for performance either by a regular employee of the department 
concerned under proper supervision or, if none are qualified and available, 
by the hire of a stenographer for temporary duty at rates authorized 
by law. 


Decision by Comptroller General McCarl, May 21, 1927: 

Review has been requested of settlement 0171717, March 10, 1927, 
disallowing the claim of Harry Martin for $526 for reporting and 
furnishing one original transcript and 19 copies of the proceedings 
of a one-day meeting of the International Pacific Salmon Investiga- 
tion Federation executive committee. The claim is itemized as 
follows: 


To reporting meeting * * * one day. 
To transcript of same as follows: 
155 pages (original and 1 copy), 60 cents per page 
I I, i II caida 418. 00 


I ibig dcntpehitenighmsenphittenianitatiies 526. 00 


As no contract or agreement was entered into, the payment, even 
if otherwise proper, could be allowed only upon a quantum meruit 
basis, and the amount charged, particularly the rate charged for 
copies—that is, 15 cents per page for carbon copies—appears to be a 
rate far in excess of the reasonable value for such services. 
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In support of the request for review it is stated by the Commis- 
sioner, Bureau of Fisheries, as follows: 


This meeting was held for the purpose of developing information for necessary 
scientific work of the Bureau of Fisheries on the salmon fisheries of the Pacific 
coast and Alaska, so that the work being done by the States and the Govern- 
ments of Canada and the United States should not be in conflict and that dupli- 
cation would be avoided. 

It is found, upon investigation, that the rate charged by Mr. Martin is the 
same as that charged by other firms in Seattle for similar work. 

In this connection you are advised that an emergency exists making it 
impossible to secure the services of a Government stenographer. When it was 
decided that an expert stenographer, with the ability of a court stenographer, 
was required an investigation showed that the immediate services of a qualified 
Government employee could not be obtained. No stenographer in the bureau’s 
employ was competent to take notes on a meeting of this character as it re- 
quired ability which the ordinary stenographer does not possess. No other 
course was open to the bureau and, in view of the importance of the work and 
the emergency which existed, I respectfully reyuest that the suspension be 
reconsidered and payment made on the basis of this statement, I will 
appreciate your special attention and consideration of this matter. 


As a meeting or conference of the nature indicated must neces- 
sarily have been arranged for in advance, it is not apparent how an 
emergency could have arisen due to the lack of regular employees 
to furnish stenographic services, any need for which must neces- 
sarily have been known in advance. 

The voucher is prepared for payment under appropriations desig- 
nated as “ Alaska division,” $250, and “ Propagations: Fish and 


eggs,” $276. The act of April 29, 1926, 44 Stat. 363 to 365, does not 
disclose any appropriations which can be identified by the titles 
given on the vouchers and no such appropriation headings are given 
in the budget or the digest of appropriations for 1927. Neither is 
there found in any appropriation for the Bureau of Fisheries any 
authority for holding an international conference or for procuring 
stenographic reporting service otherwise than under civil service 
rules and regulations. 

The Secretary of Commerce is given authority by the act of June 
6, 1924, 43 Stat. 464, as amended by the act of June 18, 1926, 44 Stat. 
752, to regulate within the limits therein set forth the taking of 
salmon in Alaska and adjacent waters under the jurisdiction of the 
United States, but nothing appears therein concerning any inter- 
national conference or federation or authority to control or regulate 
the taking of salmon in waters over which the United States has no 
jurisdiction. The taking of halibut in northern Pacific waters is 
controlled by the International Fisheries Commission pursuant to 
treaty of March 2, 1923, 43 Stat. 1841, the expenses of which, and 
of a number of other international commissions, are provided for 
under State Department appropriations which would indicate legisla- 
tive intent that international matters should be handled through that 
department. 
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The reporting of an administrative hearing or conference, when 
authorized by law, does not ordinarily present any necessity for the 
hire of an expert court reporter but involves a personal service to be 
performed, when necessary, by Government employees under proper 
supervision. 4 Comp. Gen. 908, 6 id. 199, id. 439. 

It would appear that the situation here involved could have been 
met by proper administrative arrangements made in advance for 
the detail of a qualified employee or by the hire of a stenographer 
for temporary duty at a rate authorized by law if, in fact, there was 
authority and necessity for incurring any expenses in connection with 
the meeting and no regular employee of the Government was avail- 
able and qualified to do the necessary stenographic work. 

Upon review the disallowance is sustained. 


(A-18405) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—FIELD SERVICE— 
EFFECTIVE DATE OF REALLOCATION 


A civilian employee of the field service, War Department, whose position was 
reallocated and his salary increased in accordance with the assignment 
of additional duties is entitled to the increase of salary only from the date 
of the approval of the reallocation by the Secretary of War. 


Comptroller General McCarl to Capt. W. H. Sutherland, United States Army, 
May 21, 1927: 


There has been received, by first indorsement of the Chief of 
Finance, your letter of February 23, 1927, requesting decision 
whether payment is authorized on an inclosed voucher in favor of 
L. L. Davis covering increase in salary from November 1, 1926, to 
January 31, 1927. 

It appears that the payee of the voucher is superintendent of the 
St. Augustine (Fla.) National Cemetery; and that on August 25, 
1925, the Quartermaster General requested authority to pay the 
superintendent of the St. Augustine Cemetery $720 per annum for 
performing the duties of caretaker of the Fort Marion (Fla.) 
National Monument in addition to his pay of $1,080 per annum as 
superintendent, making his total yearly salary $1,800. The request 
was approved by the Secretary of War August 28, 1925. 

Under date of December 10, 1926, the disbursing clerk of the War 
Department submitted a voucher in favor of L. L. Davis for $60 
in payment for services rendered as caretaker of the Fort Marion 
National Monument with the request for decision whether payment 
thereon was authorized. It was held in decision of January 4, 1927. 
6 Comp. Gen. 435, that payment was not authorized, the reason 
assigned being that an employee may not be paid the salary of two 
separate and distinct positions in the same department or establish- 
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ment even though the combined salaries thereof do not exceed the 
rate of $2,000 per annum. In said decision it was suggested that 
the question whether the addition of the duties of caretaker of the 
monument to the position of superintendent of the cemetery would 
justify a reallocation of the position and hence an increase in the 
salary thereof was not for consideration by this office. 

On January 27, 1927, the Quartermaster General recommended that 
the duties of caretaker of the Fort Marion and Fort Matanzas Na- 
tional Monuments be added to the duties of the superintendent of 
the St. Augustine National Cemetery and that his salary be in- 
creased to $1,800 per annum to be effective from November 1, 1926. 
The recommendation was approved by the Secretary of War Jan- 
uary 28, 1927. 

Reallocation of positions in the field service are made under the 
authority of the act of December 6, 1924, 43 Stat. 704, as extended 
for the fiscal year 1927 by section 2 of the act of March 2, 1926, 44 
Stat. 161, by the heads of the several departments and independent 
establishments. Such reallocations are not required to be submitted 
to the Personnel Classification Board for approval before becoming 
effective. The effective date of reallocation of field service positions 
is the date of approval thereof by the head of the department. 

Accordingly the reallocation of the position of superintendent of 


the St. Augustine National Cemetery to include the additional duties 
of caretaker of the Fort Marion and Fort Matanzas National Monu- 
ments became effective January 28, 1927, the date of the approval 
thereof by the Secretary of War, and he is entitled to the increase 
of salary only from that date. 

You are advised that payment of the voucher is not authorized. 


(A-18587) 
BURIAL EXPENSES—AT SEA—FOREIGN SERVICE OFFICERS 


The appropriation for transportation and burial of remains of Foreign Service 
officers, act of April 29, 1926, 44 Stat. 335, is available for expenses incident 
to burial at sea of the remains of a Foreign Service officer who dies at his 
post abroad or while in transit to or from said post. 


Comptroller General McCarl to the Secretary of State, May 23, 1927: 
Consideration has been given to your letter of May 18, 1927, 
requesting decision whether the following quoted appropriation from 
the act of April 29, 1926, 44 Stat. 335, for the fiscal year 1927, is 
available for the burial of the remains of a Foreign Service officer 
at sea: 
For defraying the expenses of transporting the remains of Diplomatic, Con- 


sular, and Foreign Service officers of the United States, including clerks, who 
have died or may die abroad or in transit, while in the discharge of their official 
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duties, to their former homes in this country for interment, and for the 
ordinary and necessary expenses of such interment, at their post or at home, 
$4,000. 

You state that the death of an American vice consul now serving 
at his station abroad is imminent and that he has expressed a desire 
to be buried at sea, and that the relatives in the United States prefer 
to have his wishes followed if practicable. 

While the statute does not specifically authorize burial at sea, it 
does authorize defraying the expenses of transporting the remains 
and burial when death occurs abroad or in transit, and authorizes 
burial both at the post of the officer or at his home, including in 
the latter case cost of transportation. In view thereof, and of the 
fact that if death occurred in transit while at sea, burial at sea prob- 
ably would be necessary, and of the further fact that expenses inci- 
dent to burial at sea would probably not equal or exceed expenses 
incident to transportation of remains to and burial at the home of 
the officer, it may reasonably be concluded that the necessary cost 
of burial at sea is properly chargeable to the appropriation in 
question. 

The question submitted is answered in the affirmative. 


(A-18380) 


PAY—LONGEVITY—NAVAL RESERVE OFFICER ON ACTIVE DUTY 


Commissioned service in the National Guard Reserve of the State of New York 
may not be counted by a commissioned officer of the Naval Reserve in com- 
puting his longevity pay for training duty in the Naval Reserve. 

A claim for credit for State service in the National Guard during the period 
August 5, 1917, to January 1, 1920, for longevity pay purposes, should be 
supported by the certificate of the Adjutant General of the State in which 
the service is claimed and by a certificate of the Chief of the Militia Bureau 
of the War Department that the claiming officer was during the period 
claimed Federally recognized as National Guard under the national defense 
act of June 3, 1916, after full compliance with all of its provisions. 

Comptroller General McCarl to the Secretary of the Navy, May 24, 1927: 

There has been received your letter of April 30, 1927, requesting 
decision whether Lieut. Commander Edward J. Reilly, United States 

Naval Reserve, is entitled to count as full time the entire period of 

his commissioned service in the National Guard of the State of New 

York, including reserve service therein, in computing his longevity 

pay when on active duty or on training duty under his present 

commission. 
You state that Reilly was commissioned lieutenant in the National 

Guard of the State of New York, November 23, 1917; placed on the 

reserve list December 2, 1919, and honorably discharged therefrom 


October 11, 1926. 
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The question which you present was the subject of decision to the 
Secretary of War, May 22, 1923, 2 Comp. Gen. 765, and it was held, 
quoting the syllabus: 

Members of the Army Officers’ Reserve Corps while on active duty in the Mili- 
tia Bureau are not entitled to credit for longevity pay purposes for service in 
the National Guard Reserve. 

The same rule applies to a member of the Naval Reserve on active 
duty or entitled to Federal pay. 

It should also be understood that the right of Lieutenant Com- 
mander Reilly to longevity credit for his stated service in the 
National Guard of the State of New York, November 23, 1917, to 
December 2, 1919, is dependent upon a showing that in his appoint- 
ment there was compliance with the provisions of the National De- 
fense Act of June 3, 1916, 39 Stat. 197, e¢ seg. See 1 Comp Gen. 596, 
and section 75 of the act 39 Stat. 201, in effect during the period 
stated. This caution is prompted by the fact that substantially the 
entire National Guard was drafted into the actual service of the 
United States August 5, 1917, remained in such service until after 
November 11, 1918, and was not reorganized after the World War 
until late in 1919 or early in 1920. A claim for credit for State 
service in the National Guard between August 5, 1917, and January 
1, 1920, should therefore be supported by the certificate of the 


adjutant general of the State in which service is claimed and by a 
certificate of the chief of the militia bureau of the War Department 
that the claiming officer was during the period claimed federally 
recognized as National Guard under the National Defense Act of 
June 3, 1916, after full compliance with all of its provisions, 

Your question is answered accordingly. 


(A-18561) 


PROPERTY, PRIVATE—HOUSEHOLD EFFECTS OF ARMY OFFICER 
DAMAGED IN TRANSIT 


Where the household effects of an officer of the Army, ordered to make a per- 
manent change of station, are delivered to the carrier in good condition 
and when received at destination some of the packages are found to be in 
a damaged condition, reimbursement for the articles or repairs thereto in 
the damaged packages, within the limits and subject to the requirements 
of the act of March 4, 1921, 41 Stat. 1436, is authorized. 6 Comp. Gen. 7, 
distinguished. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
May 24, 1927: 


There has been received your request of May 10, 1927, for decision 
whether you are authorized to pay voucher stated in favor of Capt. 
William G. Walker, Twenty-seventh Infantry, for $31, reimburse- 
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ment for damage to his regulation change of station baggage allow- 
ance on shipment from Fort Benning, Ga., to Honolulu, Hawaii, 
under his change of station orders of May 9, 1925. The claim is 
presented under the act of March 4, 1921, 41 Stat. 1436. The items 
which have been approved for payment by the Secretary of War 
are $20 for the cost of repairing a mahogany table, $6 for repairing 
an ebony desk, and $5 for repairing a broken lamp shade. The 
shipment moved from Columbus, Ga., via the Central of Georgia 
Railroad to Savannah, Ocean Steamship Co. of Savannah to the 
Army base, Brooklyn, N. Y., and by United States Army transport 
Edgemoor to Honolulu. The condition of the shipment when de- 
livered at the Army base. Brooklyn, is not shown, but presumably 
was receipted for in good order. When delivered in Honolulu, 
two crates and a barrel were in bad condition, and when unpacked 
the damaged items, for the repair of which claim is made, were 
discovered. 

In decisions of July 6, 1926, A-14819, 6 Comp. Gen. 7, and April 
30, 1926, A-12115, were considered cases of damage in transit, the 
shipments being shown to have been received in the first case “ in 
fair condition and no damage to property was visible from the exte- 
rior.” In the other case the shipment was receipted for to the carrier 
in good condition and the railroad company declined to accept re- 
sponsibility for the claimed damage. On such a state of facts it was 
said that the statute was designed— 

* * * to cover such loss, damage, or destruction as can with reasonable 
certainty be determined to have resulted from and during its shipment. For 
these reasons it has been held that in the absence of evidence as to the time, 
place, and manner of damage it is not established that damage of the char- 
acter here considered occurred while the goods were being “transferred by 
a common carrier, or otherwise transported by the proper agent or agency of 
the United States Government.” * * * 

While in this case the condition of the shipment when delivered 
by the common carrier to the Army base at Brooklyn is not shown 
and no claim seems to have been filed against the common carrier, 
there seems no question that the two crates and the barrel were deliv- 
ered to the carrier at Columbus, Ga., in good condition and were 
received at Honolulu in damaged condition, visible from the ex- 
terior, and that the time, place, and manner of the visible damage 
was during shipment under orders, all that can usually be shown in 
such cases. Where the packages are received in apparent good order 
and the damage is concealed the case is otherwise. 

The better practice would be to show the condition of the ship- 
ment at each transfer point and that course is suggested in future 
cases, if practicable, but on the evidence here presented you are 
authorized to pay the voucher if otherwise correct. 
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(A-18154) 


CONTRACTS—LIQUIDATED DAMAGES—FINDINGS OF FACTS OF 
DELAY BY CONTRACTING OFFICER—GUARANTEES 


Under a contract stipulating that the decision of the contracting officer on 
questions of fact would be binding and conclusive on the parties, the 
contractor is not entitled to an extension of the contract time on account 
of delays caused by the Government beyond the period the contracting 
officer found that the contractor was so delayed. 

Under a contract requiring bidders to examine the site of proposed buildings 
before submitting their bids and in the absence of a specific provision 
therein by which the Government undertook to guarantee the character 
of the soil on which the buildings were to be erected, the fact that no‘a- 
tions as to the location of near-by gravel pits and as to the manner in 
which portions of the work were to be performed were made on the 
drawings, does not constitute a guarantee or a misrepresentation of actual 
conditions such as to warrant extending the contract time for de'ays 


incurred on account of the soil formation not being found as expected by 
the contractor. 


Where contract provisions require the filing of claims for delays within a 
given time after the delay complained of occurred, the failure of the 
contractor to file claims for delays within the time specified precludes the 


consideration of a claim therefor filed subsequent to the expiration of the 
stipulated period. 


Decision by Comptroller General McCarl, May 25, 1927: 

The George A. Fuller Co. applied March 31, 1927, for review of 
settlement No. 0128534-VB, dated August 10,.1926, wherein of the 
amount claimed as the balance due under contract of November 28, 
1922, and supplements thereto dated December 10, 1923, and De- 
cember 26, 1924, for constructing the United States Veterans’ Hos- 
pital at Chillicothe, Ohio, there was allowed, in final payment under 
said contract, the sum of $1,754.84 and the balance of the amount 
claimed, or $42,396.36, covering liquidated damages for delays in 
completion of the contract work beyond the date as fixed by the 
contract and authorized extensions thereunder, was disallowed. 

Under the contract of November 28, 1922, the contractor agreed 
to furnish all labor, equipment, and material necessary to complete 
all buildings comprising the United States Veterans’ Hospital at 
Chillicothe, Ohio, in accordance with specifications prepared by the 
Quartermaster General of the Army, dated October 12, 1922, addenda 
thereto dated October 28, 1922, and plans mentioned therein, all 
attached to and made a part of the contract, for the sum of $1,947,000, 
the work to be completed in all its parts on or before December 
15, 1923. 

By supplemental agreement of December 10, 1923, the considera- 
tion of the contract was increased in the net amount of $743.10 by 
the addition, substitution, and elimination of certain items and by 
supplemental agreement of December 26, 1924, the consideration was 
decreased in the net amount of $577.97 by the further addition, sub- 
stitution, and elimination of certain other items of the contract work, 
making a net increase in the total contract price of $165.13. 

66344°—27——_50 
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Paragraph 6 of the contract provided— 


* * * That a deduction shall be made hereunder if the contractor shall 
be in unexcused default in the completion of the work in strict accordance with 
the date set forth above for such completion. Such deduction as a liquidation 
of actual damages, and not as a penalty shall be at the rate of three hundred 
dollars ($300.00) for each calendar day on which there is delay beyond the 
date fixed for completion. If any unit of the work herein contracted for is 
accepted in advance of the whole, the amount of liquidated damages then 
operative will be reduced in proportion to the total value of the work contracted 
for and that remaining unaccepted. 


And in paragraph 5 it was stipulated that interruption of work due 
to extraordinary acts of God or direct acts of the United States 
Government should be considered unavoidable and beyond the con- 
trol of the contractor and not subject to payment of damages, but 
that delays in the execution or completion of the work due to non- 
delivery or rejection of materials, embargoes, changes in market 
conditions, failure to obtain proper labor, or lack of exercise of 
reasonable foresight on the part of the contractor, were not to be 
considered unavoidable and causes for extensions of time of com- 
pletion, and that— 

* * * In no event will an extension of time be granted unless a prelimi- 
nary claim for same, including statement of cause or causes upon which the 
claim is predicated, shall have been filed by the contractor with the construct- 
ing quartermaster within ten (10) days after the occurrence of such cause or 
causes. If extension of time is found necessary, the contractor must file with 
the constructing quartermaster in charge of the work formal written claim for 
same at least 30 days prior to expiration of contract, or immediately if the 
delay occurs within the 30 days of the date of completion, citing the causes of 


delay as indicated above. Failure to do so will preclude such claim from being 
considered. 


The buildings in question were to be constructed under the super- 
vision of the Construction Division of the Quartermaster Corps of 
the Army and the adjustment of claims and disputes upon matters 
of fact was provided for by paragraph 13 of the contract as follows: 


* * * That except as otherwise specifically provided in this contract, any 
claims, doubts, or disputes upon matters of fact concerning or arising out of 
this contract or as to its performance or nonperformance shall be referred to 
the Quartermaster General of the Army for determination, and his decision 
shall be binding and conclusive as to any question, matter, or thing so submitted, 
but shall not decide any question of legal rights or liability ; and no suit, action, 
or claim shall be sustainable in any court of law or equity against either party 
hereto until after the reference and decision above provided for. The decision 
upon any reference shall be carried out by the parties hereto as within the 
contemplation of this contract. 

All work called for by the contract was due for completion on or 
before December 15, 1923, but said work was not finally completed 
in all its parts until July 19, 1924, when the grading work was com- 
pleted, although it appears that buildings Nos. 1, 7, 9, to 22, steam 
tunnel, transmission line, water and sewer systems, railroad spur, and 
roads and walks were completed and accepted on June 1, 1924, and 
buildings Nos. 2 to 8 were completed and accepted on June 19, 1924. 
On account of delays chargeable to the Government the Quartermas- 


ter General of the Army authorized an extension in the contract time 
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of 35 days, or until January 19, 1924, and liquidated damages (cal- 
culated from said date to date of final completion of all work) 
computed in accordance with the provisions of paragraph 6 of the 
contract and in the amount claimed, were deducted. 

The contractor contends that it is entitled to an extension of the 
contract time for a total of 141 days’ delay due partly to the fact, 
as alleged, that the contract plans were misleading and misrepre- 
sentative in that its representatives were led to believe that the soil 
on which the buildings were to be erected was of sand and gravel 
formation and self-draining but was found to be of gumbo clay and 
impervious to water causing delay in excavating, in the installation 
of finished work, and in transportation around the buildings under 
construction, and partly to construction delays caused by stop and 
change orders and other delays on the part of the Government, it 
being contended in this connection that the stopping on November 
27, 1922, of approximately one-half of the contract work for an 
elapsed period of 33 days demoralized the general progress of the 
job and that the action of the Government annulled and vitiated 
the liquidation damage clause of the contract, and further that the 
extension of 35 days allowed was not calculated on a proper basis 
since there is nothing in the contract that justifies the method of 
calculation that was followed in determining said period. 

The basis for the first contention is that the contract drawings 
furnished by the Government and upon which the contractor’s esti- 
mate was made, indicated gravel pits lying east, within 400 feet of 
the main building group, and called for manholes of the pipe tun- 
nel to be drained by means of dry wells which clearly indicated that 
the soil on which the buildings were to be located was a sand and 
gravel self-draining formation. Also that none of the basements of 
the buildings, as provided for under the drawings and specifications, 
were to be waterproofed, a clear indication that the soil would be 
found to be self-draining, and that the type of roads called for by 
the drawings and specifications were imminently satisfactory in 
gravel or sandy soil but impossible of installation in clay similar 
to that found at the location of the buildings. 

The matter of the responsibility for and effect of the alleged mis- 
leading or misrepresentative notations on the drawings and specifica- 
tions as to soil conditions at the site of the buildings is one which 
the Quartermaster General of the Army under paragraph 13 of the 
contract was not authorized to finally determine since it pertains to 
the legal rights or liabilities of the parties to the contract within the 
meaning of that provision and is for determination under other pro- 
visions of the contract. Neither the contract proper nor the specifi- 
cations make any mention of the character of the soil at the building 
site nor are there any provisions thereof under which it could be held 
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that the Government undertook to guarantee the soil formation 
where the buildings were to be erected. The information on the 
drawings respecting the location of near-by gravel pits was for the 
purpose, as stated by the constructing quartermaster, of giving the 
contractor the benefit of such information as to soil conditions as 
previous operations near the site had developed, but there is no basis 
for the conclusion that by reason of the mere mention on the draw- 
ings of the existence of gravel pits in the immediate locale of the 
buildings, or of the character of work to be performed as indicated 
on the drawings, there was an intention to guarantee that soil condi- 
tions would be found to be of the character assumed by the contractor, 
as now claimed. W. D. Lovell v. United States, 61 Ct. Cls. 756. 
Furthermore, in paragraph 5 of the Circular of Information and 
General Instruction to Bidders, prospective bidders were advised 
before submitting their proposal for the work that— 

* * * each bidder should make a careful examination of the drawings and 
specifications and fully inform himself as to the quality of materials and char- 
acter of workmanship required, and make a careful examination of the place 
where the materials are to be delivered and the work performed. Should his 


proposal be accepted he will be responsible for any and every error therein 
resulting from his failure to make such examinations. 


It was thus made the contractor’s duty to ascertain and determine 
to its own satisfaction the character of the soil formation where the 
buildings were to be erected; and the fact that after the contract was 
executed and work commenced, the soil was found to be of a char- 
acter requiring more time and expense to excavate, can not be made 
the basis for an extension of the contract time. Besides, no claim 
for an extension of time on account of delays occasioned by reason 
of soil conditions was made within the time required by paragraph 5 
of the contract and under the plain terms of said paragraph, the 
contractor would at this time be precluded from having its claim 
therefor, filed long after the alleged delays were incurred, consid- 
ered, even if otherwise entitled to an extension of time by reason of 
said delays. 4 Comp. Gen. 135; Plumley v. United States, 226 U. S. 
545; G. F. Pawling & Co. v. United States, 60 Ct. Cls. 699, affirmed by 
the Supreme Court of the United States, March 7, 1927. 

The contention that delays caused by the stop order of November 
27, 1922, so disarranged the progress of work as to vitiate the 
liquidated damage clause of the contract appears to be without 
merit. The stop order complained of was issued prior to the date 
the contract was executed, and the contractor admits that the order 
had the effect of stopping only approximately 50 per cent of the 
work called for by the contract. In the United Engineering Com- 
pany case, 234 U. S. 236, cited by the contractor in support of its 
contention, the controversy with respect to the designing and con- 
struction of the pump well therein in question had the effect of 
causing the stoppage of all work under the contract, but such was 





DECISIONS OF THE COMPTROLLER GENERAL 767 


not the case here. In the instant matter the stop order prevented 
work on part of the buildings only, leaving the contractor free to 
perform other of the contract work. The facts in this case are 
similar to those considered by the United States Supreme Court in 
the Robinson case, 261 U. S. 486, wherein the court said, p. 488: 


* * * The fact that the Government’s action caused some of the delay, 
presents no legal ground for denying it compensation for loss suffered wholly 
through the fault of the contractor. Since the contractor agreed to pay at 
a specified rate for each day’s delay not caused by the Government, it was 
clearly the intention that it should pay for some days’ delay at that rate, even 
if it were relieved from paying for other days, because of the Government’s 
action. * * * 


The court further said that the case was wholly unlike the United 
Engineering Company case, here relied upon, and with reference to 
which the court stated that the question there was one of construc- 
tion and that the lower court had found as a fact that but for the 
Government’s action the work would have been completed within 
the contract period, and on that showing the liquidated damage 
provision was held not applicable to such a case. 

The contractor’s program of work was only partially interfered 
with by the issuance of the stop order of November 27, 1922, and as 
other of the contract work was proceeded with, the decision, to 
which reference is above made clearly and effectively disposes of 
the contention now made that the delay caused by the Government 
annulled and vitiated the liquidated damage clause of the contract 
under which the work was being performed. 

Objection is also made that the time the contract was extended by 
reason of delays caused by the United States was calculated on an 
erroneous basis. Under the provisions of paragraph 13 of the con- 
tract the decision of the Quartermaster General of the Army upon 
matters of fact was made binding and conclusive on the parties to 
the contract and the Quartermaster General has determined under 
that paragraph that es a matter of fact, the contractor was delayed 
only 35 days by reason of all delays caused by the Government, being 
for 18 days on account of the delay from November 27, 1922, to Decem- 
ber 30, 1922, on buildings Nos. 2 to 8, 10, and 11, due to the stop order 
of November 27, 1922; for 5 days on account of the delay on building 
No. 1 due to order of February 5, 1923, stopping work on fabrica- 
tion of steel window sash; and for 12 days by reason of delay in ap- 
proving locks for certain buildings. The question as to the calcula- 
tion or process by which the Quartermaster General arrived at his 
finding of fact as to the total number of days the final completion 
was delayed from causes for which the Government was responsible 
is not now for consideration. 

Upon review the settlement of August 10, 1926, is affirmed and 
check issued in payment of the amount allowed by that settlement 
and transmitted to this office with request for review will be returned 
to the contractor. 
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(A-18582) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFERS FROM 
UNCLASSIFIED TO CLASSIFIED POSITIONS—PROMOTIONS 


Promotions of navy yard employees transferred from unclassified positions to 
positions under the Navy Department which are subject to the classification 
act, above the minimum salary rate of the grade to which the transfers are 
made, may not be based on the amount of compensation received as navy 
yard employees, but depend upon the condition of the average in the grades 
to which transferred and the comparative efficiency of the transferred em- 
ployees with the employees already in the grades. 


Comptroller General McCarl to the Secretary of the Navy, May 25, 1927: 


Consideration has been given to your letter of May 12, 1927, as 
follows: 


In the fall of 1925 there was transferred to the navy yard, Washington, D. C., 
on account of lack of funds, certain work under the Bureau of Construction 
and Repair, Navy Department, that had been previously performed in the 
bureau. The appropriation for the Bureau of Construction and Repair, Navy 
Department, for the fiscal year 1928 was increased by the House Committee on 
Appropriations in the naval bill to provide for retransfer of this work to the 
Bureau of Construction and Repair, Navy Department. Report of the com- 
mittee’s action is found on page 17 of Report No. 1660 from the House Com- 
mittee on Appropriations submitting bill making appropriations for the Navy 
Department and the naval service for the fiscal year ending June 30, 1928, as 
follows: 

“ With respect to the Bureau of Construction and Repair, the committee found 
that certain work of the bureau was being done at the Washington Navy Yard 
because of the bureau’s appropriation for employees at the depurtment was in- 
sufficient to bear the cost. The committee is opposed to this practice. De- 
partment and yard work are separate and distinct and must be kept so. The 
pay of the force in question at the Washington Navy Yard amounts to about 
$16,430.00. The Budget has proposed a reduction of $6,600.00 in the bureau’s 
salary roll. The committee is proposing for the bureau’s force a total of 
$349,830 which includes the restoration of the Budget cut and $9,830 additional 
so as to take care of the force at the Washington Navy Yard, and $10,000 
additional for making advancements of the bureau's technical force in accord- 
ance with the classification act.” 

As these employees have been engaged upon work of a character that is ordi- 
narily carried on in the Bureau of Construction and Repair, Navy Depart- 
ment, and upon their transfer will be employed alongside of employees in the 
bureau upon similar work, it would be a hardship to transfer them at rates 
of pay involving losses to the individual ranging from $56.00 to $254.00 per 
annum. Further, from the wording of the report of the Committee on Appro- 
priations and the amount of money that was appropriated for the purpose, it 
is apparent that it was not the intention of the Congress to subject these em- 
ployees to a reduction in pay upon their transfer to the bureau, and obviously 
such reduction in pay would be an act of injustice to these employees. 

The department requests your decision as to the transfer of the employees 
in question from the navy yard, Washington, D. C., to the Bureau of Con- 
struction and Repair, Navy Department, effective July 1, 1927, at the minimum 
pay of the grade in which their positions are allocated, and their immediate 
promotion to the nearest increment within the grade, but not below their pres- 
ent pay at the navy yard. 


It is assumed that the positions under the Bureau of Construction 
and Repair, Navy Department, to which it is proposed to transfer 
the navy yard employees, are all subject to the classification act of 
1923, and do not come within the exceptions to the classification act 
made by section 5 thereof, 42 Stat. 1489, relative to employees in rec- 
ognized trades or crafts and skilled and semiskilled laborers. 

You state that the transfers are proposed to be made to the mini- 
mum salary rates of the grades in which the positions are allocated, 
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which is correct, there being involved transfers from unclassified 
to classified positions. See 3 Comp. Gen. 1006; 4 id. 263; 6 id. 455. 
Your question appears to be whether such employees may be imme- 
diately promoted to the “nearest increment within the grade but not 
below their present pay at the navy yard.” 

The salary received at the navy yard is not controlling in deter- 
mining the proper rate of compensation in the grades to which 
transferred under the classification act and the average provision 
appearing in the annual appropriation acts. The salaries of the 
employees while under the navy yard were fixed by the adminis- 
trative office under other laws and regulations without regard to 
the salary rates fixed in the classification act or the necessity to 
maintain an average, whereas the salaries of the employees under 
the Bureau of Construction and Repair, Navy Department, have 
been subject to such restrictions. It is for the protection of these 
latter employees, as well as to comply with the terms of rule 6 of 
section 6 of the classification act, that the initial rate of compensation 
of the transferred employees must be the minimum salary rate of the 
grade to which transferred. And to carry out the intent and pur- 
pose of the classification act and to fulfill the requirements of the 
average provision, promotions within the salary range of the 
grades to which the navy yard employees are proposed to be 
transferred, would depend upon the condition of the average 
in the grades and the comparative efficiency of the transferred 
employees with employees already in the grades. If the proper 
average should be exceeded, no increase in compensation above the 
minimum salary rates would be authorized. 


(A-18577) 


DETAILS—GOVERNMENT PRINTING OFFICE EMPLOYEES—PRINT- 
ING AND BINDING 


There is no authority of law to detail an employee of the Government Printing 
Office to the office of the Commissioners of the District of Columbia to 
handle its printing requirements. 

Although the government of the District of Columbia is not required by law 
to procure its printing and binding from the Government Printing Office, 
there is no legal objection to the Government Printing Office doing such 
work if it can be done without interference with its regular functions in 
doing work imposed by law. 


Comptroller General McCarl to the Public Printer, May 25, 1927: 


I have your letter of May 17, 1927, requesting decision whether 
you have authority to detail an employee of the Government Print- 
ing Office to the office of the Commissioners of the District of Colum- 
bia to handle its printing requirements, and also whether you have 
authority to accept from the Commissioners of the District of Colum- 
bia orders for printing and binding for the District Government to 
be paid for from the District of Columbia appropriations. 
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As a reason for your doubt as to the authority to detail an em- 
ployee of the Government Printing Office to the oflice of the Commis- 
sioners of the District of Columbia you refer to the provision in the 
act of May 13, 1926, 44 Stat. 552, as follows: 

No part of any money appropriated in this act shall be paid to any person 
employed in the Government Printing Office while detailed for or performing 


service in any other executive branch of the public service of the United States 
unless such detail be authorized by law. 


The provision quoted clearly prohibits the detail of Government 
Printing Office employees to any of the executive departments or 
establishments of the Federal Government. Regardless of whether 
the District Government is or is not a “ branch of the public service 
of the United States,” the proposed detail is not authorized in the 
absence of an express provision of law specifically providing therefor. 
See 24 Comp. Dec. 10. 

Accordingly you are advised that the detail requested by the Com- 
missioners of the District of Columbia of an employee of the Govern- 
ment Printing Office to their office to handle its printing requirements 
is not authorized. 

Section 11 of the act of March 1, 1919, 40 Stat. 1270, provides: 

* * * That on and after July 1, 1919, all printing, binding, and blank-book 
work for Congress, the Executive Office, the judiciary, and every executive 
department, independent office, and establishment of the Government, shall be 
done at the Government Printing Office, except such classes of work as shall 
be deemed by the Joint Committee on Printing to be urgent or necessary to 


have done elsewhere than in the District of Columbia for the exclusive use of 
any field service outside of said District. 


In view of the specific enumeration of the governmental activities 
which are required to procure printing, etc., from the Government 
Printing Office, it is clear that the government of the District of 
Columbia is not required by law to procure its printing there. See 
1 Comp. Dec. 558. 

However, if the facilities of the Government Printing Office are 
sufficient to make it possible to do the printing for the District 
government without interference with its regular functions in doing 
the work imposed by law, there would appear to be no legal objection 
to the acceptance by you of orders for such printing, payment for 
which to be made in the usual way under appropriations of the 
District of Columbia available for printing. 








(A-17851) 


PROPERTY, PRIVATE—DAMAGES—SUBROGATION OF INSURER 


The claim of an insurer of a privately owned automobile for the amount of 
damages paid the owner, not in excess of $500, to cover damages for 
which an enlisted man of the Navy had been found responsible other than 
through negligence within the scope of his employment, may not be paid 
from the appropriation “ Pay, miscellaneous” as made in the act of May 
21, 1926, 44 Stat. 593, providing “for payment of claims for damages under 

naval act approved July 11, 1919,” 41 Stat. 132. 
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Comptroller General McCarl to the Secretary of the Navy, May 26, 1927: 

Consideration has been given to your letter of March 21, 1927, 
requesting decision whether the claim of the Automobile Insurance 
Co. of Australia (Ltd.), for £75 sterling, representing damages to a 
privately owned automobile, may be paid under the appropriation 
“ Pay, miscellaneous ” as made in the act of May 21, 1926, 44 Stat. 
593, providing “ for payment of claims for damages under naval act 
approved July 11, 1919.” 

The facts and circumstances under which the claim arose are set 
forth in your letter as follows: 


* * * When the Fleet was at Melbourne, Australia, in August, 1925, 
enlisted men on liberty were entertained by residents of the neighboring town 
of Healesville. Automobiles with drivers were placed at their disposal and 
they were conveyed to points of interest. One automobile, owned by the 
Healesville Motor Company, was so employed. The driver left the automobile 
on the main road and took all but one of his passengers down a side road to 
see a dam. While the driver was absent the automobile was driven up and 
down the highway’ by some man in the uniform of an enlisted man in the 
United States Navy—whether or not the passenger left behind is not clear— 
and it ran over a bank and was badly damzged. The car was insured by the 
Automobile Insurance Company of Australia, Limited, and this insurer, having 
paid the damage to the owner, submits its claim for reimbursement to the 
Secretary of the Navy. This claim is for seventy-five pounds sterling. 

Report of investigations by officers of the Fleet leave no room to dvubt that 
a man in the naval service was responsible for the damage to the automobile 
in question. To whatever enlisted man the damage may be ascribed, he was 
not acting, at the time, within the scope of his employment, but was being 
entertained by private persons as an act of hospitality. The claim is, therefore, 
not cognizable under the act of December 28, 1922. 


The act of July 11, 1919, 41 Stat. 132, provides as follows: 


* * * ‘That the Secretary of the Navy is authorized to consider, ascertain, 
adjust, determine, and pay the amounts due in all claims for damages (other 
than such as are occasioned by vessels of the Navy), to and loss of privately 
owned property, occurring subsequent to April 6, 1917, where the amount of 
the claim does not exceed $500, for which damage or loss men in the naval 
service or Marine Corps are found to be responsible, all payments in settle- 


ment of said claims to be made out of the appropriation Pay, miscellaneous. 
7 a x 


In decision of April 20, 1925, 4 Comp. Gen. 876, there was dis- 
cussed the respective scope of the quoted statute and of the act of 
December 28, 1922, 42 Stat. 1066, authorizing the heads of the depart- 
ments to consider, ascertain, adjust, and determine damage claims 
in amounts not to exceed $1,000 caused by the negligence of any of- 
ficer or employee of the Government acting within the scope of his 
employment, and with respect to the earlier law it was held: 


* * * The only claims now for settlement and payment by the Navy 
Department under the act of July 11, 1919, are those private property damage 
claims not in excess of $500 for which men in the naval service or Marine 
Corps are determined to be responsible other than through negligence in the 
scope of their employment. 


The immediate matter for determination is whether an insurance 


company having paid the claim of one whose property was injured 
through the act of one in the naval service may make claim under the 
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terms of the act of 1919 cited. The benefits of the statute constitute 
an exception to the common law rule that the Government is not 
responsible for the torts of its agents. It discloses no intent to reim- 
burse those who by reason of their contractual liability have made 
good a damage sustained for which there might be a claim under the 
statute by the injured party. 

You are accordingly advised that the claim is not one payable 
under the appropriation in question. 







(A-18404) 
PRINTING AND BINDING—TABULATING CARDS 


When printed on order to meet the needs of a particular office in which used, 
tabulating cards for statistical tabulating machines are printing within 
the purview of the act of March 1, 1919, 40 Stat. 1270, and must be pro- 
cured from the Public Printer, unless he is unable to furnish cards of such 
stock, size, and thickness as are required for the satisfactory operation of 
the machines upon which they are to be used. Decision of the Comptroller 
General of July 11, 1922, A. D. 6878, no longer applicable. 


Comptroller General McCarl to the Secretary of the Navy, May 28, 1927: 

There has been received your letter of May 5, 1927, requesting de- 
cision whether the cards for use in connection with leased statistical 
tabulating machines are required by section 11 of the act of March 1, 
1919, 40 Stat. 1270, to be printed in the Government Printing Office, 
and therefore may not be purchased from the companies from which 
the machines are leased, and if so, whether the Navy Department 
appropriattons for the purchase of supplies during the fiscal year 
1928, may be used therefor, it appearing that the estimates for such 
appropriations were computed upon the basis of purchasing the cards 
therefrom rather than from the appropriation for printing and 
binding. 

By letter of June 28, 1922, the Secretary of War requested a de- 
cision concerning the purchase of tabulating cards and stated that 
the leases with the tabulating machine companies required the pur- 
chase of such cards from the company from which the machine was 
leased and he also called attention to the resolution of the Joint Com- 
mittee on Printing, dated June 15, 1920, authorizing the procurement 
of such tabulating cards elsewhere than at the Government Printing 
Office, due to the fact that that office did not have the equipment neces- 
sary to do such work. Upon such representations from the Secretary 
of War it was stated in decision of this office of July 11, 1922, that no 
objection would be made at that time to having the cards furnished 
in connection with the lease of the machine. However, on April 1, 
1927, the Public Printer notified the respective departments and 
establishments that there had been “ recently installed the very latest 
presses for economically producing tabulating cards, accurately cut 
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and punched, in large quantities ” and that prices would be furnished 
on request. 
The act of March 1, 1919, 40 Stat. 1270, provides: 


* * * That on and after July 1, 1919, all printing, binding, and blank- 
book work for Congress, the Executive Office, the judiciary, and every executive 
department, independent office, and establishment of the Government, shall be 
done at the Government Printing Office, except such classes of work as shall 
be deemed by the Joint Committee on Printing to be urgent or necessary to 
have done elsewhere than in the District of Columbia for the exclusive use 
of any field service outside of said District. 

If the cards in question were copyrighted or could be considered 
stock cards such as are sold to the public generally, their purchase 
otherwise than from the Government Printing Office would be author- 
ized. See 9 Comp. Dec. 738; 10 id. 322. It appears, however, from the 
sample submitted with the informal memorandum from your depart- 
ment May 16, 1927, that they can not be considered stock cards as 
the printing thereon is such as is ordered to meet the needs of the 
respective departments or establishments. Under such circumstances 
the printing of these cards comes within the purview of the act of 
March 1, 1919, supra, and such work may not be performed else- 
where than at the Government Printing Office. See decision to the 
Secretary of the Treasury, March 24, 1914, and 11 Comp. Dec. 150. 

There have been some representations made to this office that the 
cards furnished by the Government Printing Office are unsatisfactory 
as to quality of paper, thickness of cards, ete. It is understood that 
unless the cards are of such stock, size, thickness, etc., as the machines 
require for satisfactory operation, they can not be used for the 
purpose intended and the printing thereon would be of no use or 
consequence. In other words, it is understood there is no need or 
use for the printing unless it be upon a card of the proper stock, 
size, thickness, etc. Therefore if it should be established as a fact 
that the Government Printing Office can not furnish cards that can 
be satisfactorily used in a particular kind of machine for which 
cards are required, the necessary cards for the satisfactory operation 
of said machine may be otherwise purchased. 

In view of the decision of July 11, 1922, no objection will be made 
to the purchase of the necessary cards under and in accordance with 
the terms of existing lease agreements; but hereafter, in contracting 
for the use of tabulating machines, bids should be requested and 
agreements made for the rental of machines without including a 
provision prohibiting the use of any cards other than those purchased 
from the lessor, and thereafter the necessary cards should be pur- 
chased from the Public Printer, except in those cases, if any, in 
which it may be established that he can not furnish cards that can 
be satisfactorily used in the machines for which required. 

In view of your representations that the estimates for the appro- 
priations for the purchase of supplies for your department for the 
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fiscal year 1928 included an estimate for the purchase of such cards 
and that no provision for such cards was made in the estimates for 
the printing and binding appropriation, the use of the former appro- 
priation for the fiscal year 1928 for obtaining such cards from the 
Government Printing Office will not be objected to by this office. 


(A-18569) 


APPROPRIATIONS—REWARDS—RECOVERY OF STOLEN ARMY 
PROPERTY 


The Secretary of War is authorized in his discretion to offer a reward in such 
an amount as he may deem advisable for the recovery of platinum that 
has been stolen from the Army and if recovered, as the result of the re- 
ward, to direct payment of the amount offered as a reward for its recovery 
from the appropriation for “ Contingencies of the Army,” for the fiscal 
year in which the offer is made. 


Comptroller General McCarl to the Secretary of War, May 31, 1927: 
There has been received your letter of May 14, 1927, requesting 
decision of a matter therein presented, as follows: 


There is herewith copy of letter from the Department of Justice, dated 
March 14, 1927, inclosing a photostat of a telegram from the United States 
Attorney at Nashville, Tennessee, from which telegram it appear that one 
of the defendants was convicted of the 1920 Nashville theft of platinum of-an 
estimated value of $250,000 from the Old Hickory Powder Plant, and that 
informant asks if a reward for the recovery of that platinum will be made by 
the Government, intimating that the stolen platinum can be located. 

In another letter dated March 29, 1927, the Department of Justice stated that 
it has no appropriation from which such a reward could properly be paid. 

In this connection you are advised that the War Department has no appro- 
priation which specifically provides for the payment of a reward for the 
recovery of stolen property. However, the appropriation “ Contingencies of the 
Army” does provide—* for all contingent expenses of the Army not otherwise 
provided for and embracing all branches of the military service, * * * 
but impossible to be anticipated or classified; to be expended on the approval or 
authority of the Secretary of War, and for such purposes as he may deem 
proper * * *.” Moreover, it is noted that in decisions in 11 Comp. Dec. 124, 
and 16 Comp. Dec. 132, payments of expenses and reward were authorized for 
the apprehension and delivery of deserters who were also charged with 
forgery and embezzlement. 

In view of this situation and of the importance of recovering the valuable 
platinum if possible, your advance decision is requested as to whether the 
appropriation “Contingencies of the Army” may be used for the payment 
of a reward for the recovery of this stolen property. 


The telegram referred to by the Department of Justice in letter 
transmitting a copy thereof to your office and requesting information 
whether a reward would be offered by you for the recovery of the 
stolen platinum was sent from Nashville, Tenn., March 11, 1927, 
and reads: | 


The ATTORNEY GENERAL, 
Wash, D. C. 


H. B. Crone convicted nineteen twenty Nashville theft platinum Old Hickory 
Powder Plant estimated value two hundred fifty thousand dollars. Informant 
asking if reward for recovery will be made by Government and intimate they 
can locate stolen platinum. Will you take up with War Department recovery 
and advise that matter can be further investigated? 


McLANg, United States Attorney. 
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The appropriations for “Contingencies of the Army” for the 
fiscal years 1927 and 1928, made by the acts of April 15, 1926, 44 Stat. 
255, and February 23, 1927, 44 Stat. 1106, provide: 

For all contingent expenses of the Army not otherwise provided for and 
embracing all branches of the military service, including the office of the Chief 
of Staff; for all emergencies and extraordinary expenses, including the em- 
ployment of translators and exclusive of all other personal services in the War 
Department or any of its subordinate bureaus or offices in the District of 
Columbia, or in the Army at large, but impossible to be anticipated or clas- 
sified; to be expended on the approval or authority of the Secretary of War, 
and for such purposes as he may deem proper, * * * 

The question involved is whether the appropriation for “ Con- 
tingencies of the Army ” is available for the purpose of offering and 
paying a reward for the return of stolen Army property, there being 
no specific appropriation for that purpose. In a decision of August 
19, 1910, a former Comptroller of the Treasury held that a reward 
might be offered and paid from the appropriation for “ Contin- 
gencies of the Army ” for the apprehension of the person or persons 
implicated in the theft of a safe containing upward of $6,500 that 
had been stolen from the possession of a disbursing officer of the 
Army. In the course of the decision in that case, it was said: 

The law makes it the duty of the military authorities to hold secure the 
property of the United States committed to their care. If it is stolen it would 
seem to be their clear duty to use every possible means to recover it. It is 
likewise their duty to use every reasonable effort to apprehend the person or 
persons guilty of any theft of United States property committed to their care 
in order that such person or persons may be tried by either the military or 
civil authorities according to whether they belong to the military or are 
civilians. 

It was likewise held in decisions in 11 Comp. Dec. 124 and 16 id. 
132, referred to in your submission, that due to the inadequacies of 
the reward authorized by law to be offered for the apprehension and 
return of deserters from the Army, the Secretary of War was 
authorized to offer and pay from the appropriations for “ Contin- 
gencies of the Army ” more substantial rewards for the apprehension 
and return of deserters who were also charged with forgery of a 
Government check and embezzlement of Government funds. 

The appropriation for “ Contingencies of the Army ” is intended to 
cover such incidental, casual, and unforeseen expenses in connection 
with the operations of the Army as are necessary and appropriate to 
the execution of duties required by law that are impossible to be 
anticipated or classified. Expenditures therefrom are to be made on 
the approval or authority of the Secretary of War and for such 
purposes as hé may deem proper. Therefore, and in line with the 
decisions hereinbefore cited, I have to advise you that if, in the 
exercise of the discretion vested in you under the appropriation, you 
deem it advisable to offer a reward for the return of the stolen plati- 
num, there will be no objection, upon the recovery of the material, 
to the payment of the reward from the appropriation for “ Con- 
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tingencies of the Army ” covering the fiscal year in which the offer 
is made. 


(A-18583) 
ACCOUNTING—LICENSE FEES—ALASKA GAME COMMISSION 


The fees deposited with members of the Alaska Game Commission for licenses 
which can not be issued because of insufficient evidence accompanying 
the application, may neither be forfeited nor applied as having been 
earned, and where the necessary evidence required by regulation is not 
filed within a reasonable time, the application should be rejected and the 
money refunded from the special deposit account in which it has been 
temporarily deposited. 


Comptroller General McCarl to the Secretary of Agriculture, May 31, 1927: 

There has been received, presumably by your direction, a letter 
dated May 9, 1927, from the executive officer of the Alaska Game 
Commission, as follows: 


In the course of enforcement of the Alaska game law this office frequently 
receives requests for licenses to be issued under the Alaska game law which 
are not accompanied by properly executed applications showing the applicants 
to be eligible for the licenses which they request. The system followed in 
such cases is for the executive officer to list such requests, giving the name 
and address of the applicant, amount remitted, and kind of license requested, 
then deposit the money in the usual manner but hold it in a suspense division 
in our special account, Symbol 79950. At the same time we call upon the 
applicant to supply a properly executed application showing whether or not 
he is eligible for the license requested. In most instances an application is 
received or information supplied us which either shows the applicant to be 
eligible in which case a license is issued to him; or that he is not 
eligible, in which case the money is refunded to him. In some instances, how- 
ever, no reply is received and at times we have good reason to believe or have 
definite knowledge that the applicant has engaged in trapping or fur buying 
as though he had held a license. 

The failure of parties to supply us with either an application which will 
enable us to issue a license for the money which we held in suspense, or with 
information which will cause us to refund the money, is constantly increasing 
the amount which we are compelled to hold in suspense. We therefore request 
authority from you to forfeit such money when in our estimation the applicant 
has had ample opportunity to reply to our request for further information 
regarding his citizenship status, and to treat such money as though licenses 
had actually been issued; provided, however, that if at some future time the 
applicant presents evidence that he did not engage in fur buying, trapp-.g, 
etc., for which he requested a license and made remittance, that we may refund 
to him the amount which he remitted. 

I anticipate that we would make such settlements once or not more than 
twice a year and then only after we had held the fee in suspense about 
one year. 


Section 11 of the Alaska game act of January 13, 1925, 43 Stat. 
744, prescribes the fees which must accompany applications for the 
issuance of licenses thereunder, and subdivision K of that section, 
43 Stat. 746, provides for the disposition of the proceeds of such 
license fees as follows: 


* * * That each officer or person selling licenses shall, as soon as prac- 
ticable after the first day of each month, transmit the proceeds thereof with a 
report of such sales to the executive officer, who shall keep accurate records 
thereof and of receipts from all other sources and promptly transmit 50 per 
centum thereof to the Secretary of Agriculture, to be covered into the Treasury 
of the United States as miscellaneous receipts, and 50 per centum thereof to 
the treasurer of the Territory to be covered into the territorial school fund. 
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I find no authority in the act in question to declare a forfeiture of 
the fees tendered for a license because of the failure to submit the 
necessary evidence in support thereof, nor would there appear to be 
any greater justification for such a forfeiture than there would be 
for declaring forfeited all fees tendered where an application for 
license is refused. 

As a practical procedure, it would appear proper to provide by 
regulation for the allowance of a limited time to perfect an insufli- 
cient application for license and upon failure to do so within the 
time limited, to reject the application and return the fee tendered 
therewith. 


(A-17898) 


PAY—RETIRED OFFICER—NAVY—LEAVE OF ABSENCE 


A retired officer of the Navy who, while on active duty, is granted a leave 
of absence is not, during such period of leave, “on active duty,” but is 
in an inactive status, and is entitled during the period of leave to the 
pay provided by law for such officer “when not on active duty,’ which 
is his retired pay. 11 Comp. Dec. 376, and 2 Comp. Gen. 333, will not be 
followed hereafter. 

A lieutenant commander on the retired list of the Navy advanced under the 
act of January 5, 1927, 44 Stat. 933, to the grade of commander on the 
retired list of the Navy, to date from May 9, 1926, with the highest retired 
pay of that grade under existing law, is entitled from May 9, 1926, to 
pay at the rate of $4,312.50 per annum, the highest retired pay of a com- 
mander under the act of June 10, 1922, 42 Stat. 625. 


Comptroller General McCarl to Lieut. B. L. Lankford, United States Navy, 
June 1, 1927: 


There has been received your letter of March 16, 1927, requesting 
decision as to the rate of pay to which Commander Richard E. Byrd, 
United States Navy, retired, is entitled from May 9, 1926. 

It appears that by-commission dated January 21, 1927, Commander 
Byrd was appointed a commander in the Navy on the retired list 
from May 9, 1926, in accordance with the act of January 5, 1927, 
44 Stat. 933, which, in so far as here material, provides: 

That the President of the United States be, and he is hereby, authorized to 
advance Lieutenant Commander Richard E. Byrd, United States Navy, retired, 
to the grade of commander on the retired list of the Navy, to date from 
May 9, 1926, with the highest retired pay of that grade under existing law. 

He accepted the appointment and executed the oath of office on 
February 15, 1927. 

The existing law is the act of June 10, 1922, 42 Stat. 625, e¢ seq. 
which provides: 

That, beginning July 1, 1922, for the purpose of computing the annual pay 
of the commissioned officers * * * of the Navy below the grade of rear 


admiral, * * * pay periods are prescribed, and the base pay for each is 
fixed as follows: 
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* * * The fourth period, $3,000; the fifth period, $3,500; and the sixth 
period, $4,000. 

The pay of the sixth period shall be paid to * * * commanders of the 
Navy, * * * who have completed thirty years’ service; * * * 

The pay of the fifth period shall be paid to * * * commanders of the 
Navy. * * * who have completed twenty years’ service; * * * 

The pay of the fourth period shall be paid to * * * commanders of the 
Navy, * * * who are not entitled to the pay of the fifth or sixth period; * * * 


Every officer paid under the provisions of this section shall receive an increase 
of 5 per centum of the base pay of his period for each three years of service 
up to thirty years: Provided, That the base pay plus pay for length of service 
of no officer below the grude of * * * captain of the Navy, * * * shall 
exceed $5,750. * * * 

It thus appears that the highest active duty pay of a commander of 
the Navy is $5,750 per annum. 

The highest retired pay of that grade under existing law is there- 
fore three-fourths of that amount or $4,312.50 per annum. See 
Schultze v. United States, 24 Ct. Cls. 299; 11 Comp. Dec. 11; 14 id. 
929; 17 zd. 919; 18 id. 15; 46 MS. Comp. Dec. 1067, August 19, 1908; 
1 Comp. Gen. 690. 

The prior service record of Commander Byrd, eliminating tem- 
porary appointments, appears to be as follows: 

Appointed midshipman May 28, 1908; 

Commissioned ensign from June 8, 1912; 

Transferred to the retired list with the rank of lieutenant, junior grade, 
March 15, 1916, for physical disability incurred in line of duty, in accordance 
with section 1453, Revised Statutes, and the act of March 4, 1911, 36 Stat. 
1267 ; 

Assigned to active duty, reporting June 9, 1916; 

Commissioned regular a lieutenant on the retired list from September 2, 1918, 
under the act of July 1, 1918, 40 Stat. 717; 

Advanced to rank of lieutenant commander on the retired list from March 3, 
1925, under the act of February 10, 1925, 43 Stat. 821. 

Continued on active duty to April 1, 1926, and granted leave of absence 
therefrom beginning April 2, 1926, with permission to accompany an aviation 
Arctic expedition, this leave to expire two weeks after his return to the 
United States. 


By letter of July 16, 1926, the Chief of the Bureau of Navigation 
referring to Commander Byrd’s letter of July 3, 1926, advised him: 

1. The leave of absence granted you is hereby extended to 30 Sept. 1926. 

2. So much of this leave as extends beyond July 31, 1926, is in excess of the 
statutory leave of absence to your credit. 

His leave was subsequently extended from time to time, the last 
extension being for six months from April 1, 1927. It thus appears 
that Commander Byrd has completed 17 years’ service, for purposes 
of active-duty pay, counting service as midshipman, as a commis- 
sioned officer on the active list, and as an officer on the retired list 
on active duty. 

On May 9, 1926, the date he took rank as commander, he was on a 
leave of absence from active duty, which leave by subsequent exten- 
sions has continued to the present time as stated above. 
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It will be noted that the act of January 5, 1927, under which Com- 
mander Byrd was advanced to the grade of commander on the retired 
list, fixed his retired pay as “the highest retired pay of that grade 
under existing law,” and left his pay and allowances when on active 
cluty to be determined under the general law. 

Section 17 of the act of June 10, 1922, 42 Stat. 632, provides: 


* * * Retired officers of the * * * Navy * * * below the grade 
of * * * commodore * * * shall, when on active duty, receive full pay 
und allowances. 


The question arises as to his pay status while on said leave. 

The laws relating to leaves of absence of officers of the Army on 
the active list and made applicable to officers of the Navy by section 
13 of the act of March 3, 1899, 30 Stat. 1007, and the act of May 13, 
1908, 35 Stat. 127, are the following: 

Section 1265, Revised Statutes, which provides: 


Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and waiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence not exceeding in the aggregate 
thirty days in one year, and half-pay during such absence exceeding thirty days 
in one year. When absent without leave, they shall forfeit all pay during such 
absence, unless the absence is excused as unavoidable. 


The act of July 29, 1876, 19 Stat. 102, which provides: 


That an act approved May eighth, eighteen hundred and seventy-four, in re- 
gard to leave of absence of Army officers, be, and the same is hereby, so amended 
that all oflicers on duty shall be allowed, in the discretion of the Secretary of 
War, sixty days’ leave of absence without deduction of pay or allowance: Pro- 
vided, That the same be taken once in two years: And provided further, That 
the leave of absence may be extended to three months, if taken once only in 
three years, or four months if taken once only in four years. 


In 11 Comp. Dec. 376 the question was presented as to the basis of 
pay while on a leave of absence of a retired officer of the Medical 
Corps of the Navy who had been ordered to active duty under the act 
of June 7, 1900, 31 Stat. 703, and who while on active duty had been 
granted a leave of absence for one month, the said act providing that 
such officer “ while so employed [on active duty] shall receive the pay 
and allowances of an officer on the active list of the grade from which 
he was retired.” It was stated: 


I am of opinion that while a retired officer of the Navy is on active duty 
under this statute he is in the same condition in all respects as to pay, as an 
officer of the active list. 

Leave of absence is an incident to active duty, and when a retired officer on 
active duty is granted a leave of absence, he is not, by that grant, returned to 
his former condition as retired officer, but is in the leave status of an officer on 
the active list. 

When in the discretion of the Secretary of the Navy the services of a retired 
officer are no longer required on active duty, his order will relegate such officer 
to the retired status, but I do not think an order granting leave of absence for 
a specified time removes him from the pay status of an officer on the active 
list. 

I am therefore of opinion that Medical Inspector Woolverton is entitled, 
during the time he was on the leave of absence referred to, to the same pay 
that is provided for officers of the active list when on leave. 


66344°—27——51 
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In 2 Comp. Gen. 333 the said decision was followed and applied 
in the case of a retired Army officer who while on active duty 
was granted a leave of absence of 1 month and 15 days, 13 days of 
which was in excess of the 30 days per year allowed active-list officers 
with full pay and allowances, and it was held that he was entitled 
for the period of such excess leave to one-half pay and to no 
allowances. 

Applying these decisions to the facts in this case, Commander 
Byrd would be entitled to the full pay and allowances of a lieutenant 
commander of his length of service from April 2 to May 8, 1926, 
fourth period, and to the full pay and allowances of a commander 
of his length of service from May 9 to July 31, 1926, fourth period, 
and thereafter during the continuation of his leave to one-half of 
such pay and to no allowances. 

The facts of this case call for a consideration of the soundness 
of these decisions, which are based on the conclusion that a retired 
officer, when employed on active duty and thereby entitled to the same 
pay and allowances as an officer of the same rank and length of 
service on the active list, and who is granted a leave of absence, such 
leave does not interrupt his active-duty status, and he continues while 
on such leave to receive the pay and allowances to which an officer 
on the active list is entitled under the same circumstances. 

Section 1588 of the Revised Statutes as amended provides that the 
pay of officers of the Navy who have been retired for disability in- 
curred in line of duty, as was Commander Byrd, shall, “when not 
on active duty,” be equal to seventy-five per centum of the pay of 
their grade or rank, and section 17 of the act of June 10, 1922, 
quoted supra, provides that retired officers of the Navy below the 
grade of commodore, shall, “when on active duty,” receive full pay 
and allowances. 

It thus appears that the law expressly provides only two rates of 
pay for retired officers—retired pay “when not on active duty,” and 
full pay and allowances “when on active duty.” 

As to whether a retired officer is “on active duty” or “not on 
active duty ” is a question of fact. The effect of a leave of absence 


for the period of the leave is to relieve an officer from duty. As was - 


said in Colhoun v. The United States, 38 Ct. Cls. 198, 202, with ref- 
erence to whether a naval officer on leave of absence was on sea or 
shore duty: 


As a matter of fact, the claimant was not on duty of any kind, either sea or 
shore, but in a state of suspended activity, performing no duty and having 
no cares of office. The very object of a leave is that the officer shall be free 
from the responsibility of duty. 
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In Roberts v. The United States, 44 Ct. Cls. 411, 418, the case was 
presented of a naval constructor who was granted a leave of absence 
for 27 days. The question was whether while on such leave he was 
entitled to pay at the rate prescribed by section 1556, Revised Stat- 
utes, for naval constructors “when on duty” or at the rate pre- 
scribed by that section for such officer “ when on leave or waiting 
orders,” the Navy regulations providing that a temporary leave of 
absence does not detach an officer from duty nor affect his rate of 
pay, and it was stated: 

* * * But we do not understand that there has been any such interpre 

tation of this regulation as will admit of duty pay for a temporary leave of 
absence obtained for a naval constructor’s convenience and pleasure at his own 
request and presumably for his own benefit. Such absence so interrupts the 
duty status as to interfere with the continuance of duty pay. Under such 
circumstances the leave of absence does detach an officer from duty, and if 
there be any different contemporaneous construction, as claimed by counsel, 
such construction can not have the effect of enabling such naval constructor to 
draw duty pay when in fact he performs no duty and has no responsibility dur- 
ing such temporary absence. 
See also 12 Comp. Dec. 74. In 15 Comp. Dec. 656 it was held that 
officers of the Navy granted temporary leave of absence from their 
ship are not, during absence on such leave, on “sea duty” and there- 
fore are not entitled under the act of May 18, 1908, 35 Stat. 128, 
to the 10 per cent additional pay therein authorized for officers 
“while so serving.” 

In this case the leave of absence granted to Commander Byrd, 
although it contemplates that he shall return to active duty when the 
leave shall have expired, relieves him for the time being of any 
duty. During the period of this leave he is, as a matter of fact,’ 
“not on active duty,” and accordingly he is entitled to the pay 
provided by law for a retired officer “ when not on active duty” 
generally referred to as retired pay. 

As shown above his retired pay under the act of January 5, 1927, 
is at the rate of $4,312.50 per annum. 

You state that he has been paid while on said leave from April 2, 
1926, at the rate of $2,700 per annum, the retired pay of a lieutenant 
commander after 12 years’ service. 

You are therefore authorized to pay him for the period beginning 
May 9, 1926, and so long as he continues on leave, at the rate of 
$4,312.50 per annum less the amount he has received for such period. 

The decisions referred to, 11 Comp. Dec. 376, and 2 Comp. Gen. 
333, appear not to be in harmony with the other decisions cited as to 
the effect of a leave of absence on pay when the rate of pay is 
dependent on the officer being on duty or not on duty and will not 
be followed hereafter. 
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(A-18582) 
APPROPRIATIONS—TRAVELING EXPENSES—BUREAU OF PENSIONS 


The appropriation “ Investigation of Pension Cases” as made by the act of 
January 12, 1927, 44 Stat. 956, for the fiscal year 1928, being restricted 
by its terms to traveling expenses, is available only therefor, including 
such expenditures or obligations as the traveler, while absent from his 
designated post of duty under a detail for the purpose of making special 
investigations, may necessarily incur in connection with the particular 
investigation on which engaged, and as authorized under the Standardized 
Governmeit Travel Regulations. 

Comptroller General McCarl to the Secretary of the Interior, June 2, 1927: 

I have your submission of May 17, 1927, forwarding for considera- 
tion letter of the same date from the Commissioner, Bureau of Pen- 
sions, and requesting decision upon the question as to whether the 
terms of the appropriation “ Investigation of pension cases,” fiscal 
year 1928, as made by the act of January 12, 1927, 44 Stat. 956, are 
broad enough to include payment for sundry expenses, other than 
ordinary travel expenses, incident to the special investigations under- 
taken. 

The appropriation “ Investigation of pension cases,” as made by 
the act of May 10, 1926, 44 Stat. 478, for the fiscal year 1927, pro- 
vided : 

For per diem in lieu of subsistence, pursuant to section 13 of the Sundry 
Civil Appropriation Act approved August 1, 1914, for persons employed in the 
Bureau of Pensions, detailed for the purpose of making special investigations 
pertaining to said bureau, and for actual and other necessary expenses, 
including telegrams, $95,000. 


The language of the appropriation for the fiscal year 1928 was 
changed to read as follows: 


For traveling expenses of persons employed in the Bureau of Pensions, de- 
tailed for the purpose of making special investigations pertaining to said 
bureau, $130,000. 

It is stated in letter from the commissioner that when estimates 
under the appropriation were submitted for the fiscal year 1928 it was 
contemplated that such appropriation should include, in addition to 
travel expenses proper, items such as fees for searches and copies of 
records of birth, marriage, death, divorce, etc.; ink, paste, and type- 
writer oil; directories and pocket maps; telegraph service; telephone 
messages, parcel post and foreign postage; stenographic and photo- 
graphic job work; advertising for witnesses; portable typewriters and 
carrying cases; emergency repairs of equipment; services of inter- 
preters; and other expenses incident and necessary to the proper 
carrying out of the required investigations. 

Regardless of what may have been the intent of the Bureau of 
Pensions in submitting the estimate, or of the Bureau of the Budget 
in revising and transmitting the same, effect must be given to the 
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plain terms of the appropriation which limit its availability to 
traveling expenses only. While some of the items mentioned above 
properly might be regarded, under certain circumstances, as travel- 
ing expenses—see particularly titles VIII, IX, XI of Standardized 
Government Travel Regulations effective October 1, 1926—such items 
can not be so regarded unless the obligation therefor is actually and 
necessarily incurred by the officer or employee while in an official 
travel status. 

Answering your question specifically you are advised that the ap- 
propriation “ Investigation of pension cases, 1928,” is available only 
for travel expenses, including such expenditures or obligations as the 
traveler, while absent from designated post of duty under a detail 
for the purpose of making special investigations, may necessarily 
incur in connection with the particular investigation on which en- 
gaged, and as authorized under the travel regulations. 


(A-18624) 


APPROPRIATIONS — FISCAL YEAR—PUBLIC BUILDINGS — 
COMMERCE DEPARTMENT 


The appropriation “ Master track scale and test-car depot, Bureau of Standards, 
1927,” as made by the act of July 3, 1926, 44 Stat. 853, for the acquisition 
of a site by gift, the construction thereon of a building, and the purchase 
and installation of the necessary equipment, being by its terms restricted 
to the “ fiscal year 1927,” is not available for the payment of any obliga- 
tions incurred after June 30, 1927, notwithstanding the appropriation pro- 
vides, among other things, for the construction of a building. 


Comptroller General McCarl to the Secretary of Commerce, June 2, 1927: 
I have your letter of May 21, 1927, as follows: 


The act of June 10, 1926 (44 Stat. 725), authorizes the Secretary of Com- 
merce to acquire a site and to contract for the construction thereon of a building 
for a master track scale and test-car depot, and for the installation therein of 
the Bureau of Standards’ master track scale. The “Second deficiency act, 
fiscal year 1926” (44 Stat. 853), provides: 

“For the acquirement of a suitable site by gift, the construction thereon of 
a building, and the purchase and installation of necessary equipment, as au- 
thorized in the act entitled ‘An act authorizing the purchase by the Secretary 
of Commerce of a site and the construction and equipment of a building thereon 
for use as a master track scale and test-car depot, and for other purposes,’ 
approved June 10, 1926, fiscal year 1927, $50,000.” 

This appropriation being for the construction of a public building would 
undoubtedly be deemed a permanent specific appropriation and remain avail- 
able until the completion of the work, under the provisions of the act of June 
23, 1874 (18 Stat. 275; section 682, Title 31, U. S. Code), and the act of June 
20, 1874, as amended (section 713, Title 31, U. S. Code), were it not for the 
words “ fiscal year 1927” at the end thereof. If it is held to be limited to the 
fiscal year ending June 30, 1927, it will be necessary to take immediate steps 
to conclude negotiations for the acquisition by gift of a site for the construc- 
tion of the building in question. 

Your decision, therefore, at the earliest possible moment is requested as to 
the status of this appropriation. 
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The appropriation in question was made pursuant to the provi- 
sions of the act of June 10, 1926, 44 Stat. 725, which is in the follow- 
ing terms: 

That the Secretary of Commerce be, and he is hereby, authorized to purchase 
a suitable site, or acquire same by gift or otherwise; and to contract for the 
construction thereon of a building for a master track scale and test-car depot, 
and for the installation therein of the Bureau of Standards’ master track scale ; 
and for the purchase and installation in said building of the necessary equip- 
ment for the calibration of railroad track scale test cars, accessories, and related 
heavy weights and scales, at a cost not to exceed $50,000. 

It thus appears that the authority for incurring the obligations 
in question was granted June 10, 1926, and that the appropriation to 
pay said obligations was made available July 3, 1926. As the appro- 
priation was specifically designated as “ fiscal year 1927” it must be 
assumed that the period from June 10, 1926, to June 30, 1927—more 
than a year—was regarded as ample time in which to incur all the 
obligations authorized under the said provision in the act of June 10, 
1926. There is noted in this connection that in the hearings before 
the subcommittee of the House Committee on Appropriations, in 
the discussion of this item on June 17, 1926, it was stated that the 
master track scale would be installed within a year, indicating that 
if the appropriation was granted, the acquisition of the site, the 
construction of the building, and the purchase and installation of the 
equipment would be accomplished within the fiscal year 1927. But 
be that as it may, and regardless of the fact that the appropriation 
is for the construction of a building, in view of the plain terms of 
the appropriation in question it must be held that its availability for 
the incurring of obligations thereunder ceases on June 30, 1927. 

Your question is answered accordingly. 


(A-18629) 





PAY — PERIODS —COAST GUARD— FIRST APPOINTMENT IN 
PERMANENT SERVICE 















An officer of the Coast Guard appointed permanent lieutenant, junior grade, 

under section 5, act of July 3, 1926, 44 Stat. 816, following appointment 
as ensign (temporary), under the act of April 21, 1924, 43 Stat. 105, and 
promotion to lieutenant, junior grade (temporary), was first appointed 
in the permanent service in the grade corresponding to second lieutenant 
in the Army, within section 1, act of June 10, 1922, 42 Stat. 625, and is 
entitled to pay only of the first period. 


Comptroller General McCarl to W. H. Webb, pay and allotment officer, United 
States Coast Guard, June 3, 1927: 


There has been received your letter of April 21, 1927, transmit- 
ting a voucher in favor of Lieut. (J. G.) R. H. Furey, United States 
Coast Guard, for the difference between the pay and allowances of 
the first and second pay periods as prescribed by sections 1, 5, and 6 
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of the act of June 10, 1922, 42 Stat. 625, 628, from March 7 to 31, 
1927, and requesting decision whether you are authorized to make 
payment thereon. 

You state that Furey was commissioned as an ensign (tempo- 
rary) in the Coast Guard on August 18, 1924, was promoted to 
lieutenant, junior grade (temporary), October 2, 1925, and was 
commissioned as lieutenant, junior grade, in the permanent Coast 
Guard March 7, 1927; that he has been paid the pay and allowances 
of the first period and claims the pay and allowances of the second 
period on the basis that his first appointment in the permanent 
service was in a grade above that corresponding to second lieutenant 
in the Army. 

The act of April 21, 1924, 43 Stat. 105, entitled “An act to author- 
ize a temporary increase of the Coast Guard for law enforcement,” 
creates temporary offices in the commissioned grades and by sec- 
tion 4 authorizes the appointment thereto of persons from civil life 
after qualification by satisfactorily passing such examinations as the 
President may prescribe, and section 2, paragraph (c) provides that 
“Temporary appointments shall continue until the President other- 
wise directs or Congress otherwise provides.” Section 5 of the 
act of July 3, 1926, 44 Stat. 816, authorizes the-President to appoint, 
by and with the advice and consent of the Senate, temporary com- 
missioned officers to be commissioned officers in the regular Coast 
Guard in grades not above lieutenant. 

It was observed in the decision of July 16, 1925, 5 Comp. Gen. 
33, that the act of April 21, 1924, authorizing the temporary increase 
in the Coast Guard seemed to have been in some respects modeled 
on the act of May 22, 1917, 40 Stat. 84, being “An act to temporarily 
increase the commissioned and warrant and enlisted strength of 
the Navy and Marine Corps, and for other purposes,” and it has 
been held that such latter act did not create an adjunct force and 
that an officer who was appointed a second lieutenant, temporary, 
in the Marine Corps, thereunder and who was subsequently ap- 
pointed a first lieutenant in the Marine Corps was first appointed 
in the permanent service in the grade of seeond lieutenant. Decision 
of August 9, 1926, A-14552. 

The appointment of claimant as temporary ensign in the United 
States Coast Guard was because of a temporary increase in the 
permanent Coast Guard and was, within the meaning of the act of 
June 10, 1922, a first appointment in the permanent service. His 
first appointment in the premanent service not being in a grade 
above that corresponding to second lieutenant in the Army, you are 
advised that payment of the difference of pay claimed on the voucher 
is not authorized. 
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(A-18696) 
ADVERTISING—BIDS—MISTAKE—WITHDRAWAL 
Where bids were requested for the furnishing of a specified quantity of postage- 
stamp and internal-revenue paper for use of the Bureau of Engraving and 
Printing and the bidders were requested to submit bids quoting their 
prices both under the separate items and as a whole, a bidder may not 
withdraw his bid after the bids have been opened, but before award is 


made, on the ground of alleged mistake in that in submitting its bid it 
had intended to quote prices on the whole and not on a part of the contract. 


Comptroller General McCarl to the Secretary of the Treasury, June 4, 1927: 

I have your letter of May 18, 1927, transmitting the papers in con- 
nection with the bids received pursuant to proposals sent out by the 
Director of the Bureau of Engraving and Printing on March 24, 
1927, inviting bids for postage-stamp and internal-revenue paper, and 
requesting decision whether in view of the circumstances in connec- 
tion therewith the award of the contract for all paper may be made to 
the Aetna Paper Co. 

It appears that under date of March 24, 1927, the Director of the 
Bureau of Engraving and Printing advertised for bids to be opened 
April 28, 1927, for the furnishing of a quantity of postage-stamp 
paper and internal-revenue paper, and that bidders were requested to 
submit their quotations as follows: 


1. Quotation for both classes of revenue-stamp paper (items 1 and 2, 1,860,000 
pounds). : , 

2. Quotation for both classes of postage-stamp paper (items 3 and 4, 1,638,000 
pounds ). 

3. Quotation for both classes of internal-revenue-st»mp paper and both classes 
of postage-stamp paper (items 1, 2, 3, and 4, 3,498,000 pounds). 


In response to said advertising six bids were received as follows: 
. Aetna Paper Co $0. 0639 $0. 0639 $0. 063: 


. Barton, Duer & Koch P. Co ~ ,0669 . 0648 

. American Writing Paper Co i . 0799 

. Champion Coated Paper Co__-------~-- iliebnescons” gn Te . . 0623 

. Kalamazoo Paper Co . O44 

. Bryant Paper Co .075 in sheets. 
.065 in rolls. 

The lowest bid received on items 1 and 2 was that of the Aetna 
Paper Co. who quoted a price of $0.0639 per pound while the bid of 
the Champion Coated Paper Co. of $0.0623 per pound was the lowest 
on items 3 and 4. 

It appears that immediately after the opening of the bids a repre- 
sentative of the Aetna Paper Co., who was present at the opening, 
stated that it was the intention of the Aetna Paper Co., in submitting 
its bid, to bid on the whole and not on a part of the contract and that 
if they be awarded the contract for items 1 and 2 at $0.0639 per pound 
without the award of items 3 and 4 at the same price they would 
suffer a financial loss; that it was their intention to quote only a 
flat price for items 1, 2, 3, and 4, colle:tively; that the price per 
pound was inserted under the space provided for other items only 
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because it was thought necessary to have all spaces filled in order 
to secure the contract; that unless his company was awarded the 
whole contract at the flat rate of $0.0639 per pound that the said 
company be allowed to withdraw its bid or rather that it be excused 
from manufacturing any portion of the paper. This statement was 
confirmed by letter dated April 3, 1927, from the Aetna Paper Co. 
wherein it was requested that their bid on items 1 and 2 be eliminated 
and that their bid for items 1, 2, 3, and 4 only be considered. 

The general specifi ations and instructions to bidders which were 
made a part of the advertising for bids provided as follows: 

28. The right is reserved to rejec’ any or all bids or parts of bids, and waive 


informalities in case it shall be deemed to the interest of the Government to 
do so. 


* ~ * * * ~ a 

40. Proposals must be accompanied by a guaranty bond, or by certified check 
made payable to the order of the disbursing agent of the Bureau of Enzraving 
and Printing, or by Liberty bonds, or o her bonds of the United States under 
provisions of Treasury Department requirements, in an amount equal to two 
per cent of the total estimate amount of the bid, provided it exceeds $500. 
Shcu:'d the bidder withdraw any such proposal within the period spec-fied 
therein, or f. il to give a satisfactory bond for the faithful and proper fu fillment 
of the contract wi.hin 30 days after notice of acceptance, as hereinafter re- 
quired, the said proposal bond shall become payable to the United States of 
America, or in case the bidder’s proposal be accompanied by a certified check 
or bonds of the United States, the same shall likewise be furfei.ed as liquidated 
damages for such failure. 

The Aetna Paper Co. did not specify that the prices quoted under 
the different items were conditioned upon its being awarded the 
entire contract. It specifically quoted a price on items 1 and 2, 3 
and 4, and 1, 2,3, and 4. There appears no mistake on the face of 
the bid. The Government had the right under the form of bids 
requested to accept a flat price bid or bids upon items separately as 
they gave lowest prices in amount. The showing made by the 
director, top of page 3 of his letter, to you shows no combined or 
flat price bid open to acceptance under the bids as made. ‘The very 
purpose of asking bids under separate items and as a whole was in 
order that award of the contract could be made on items separately 
or combined as the interests of the United States might require. If 
the Aetna Paper Co. had not submitted separate bids on items 1 and 
2 and 3 and 4, but had submitted a single bid on items 1, 2, 3, and 4, 
said bid would have been for acceptance only if the total amount 
thereof were lower than the total of any combination of the other 
bids. 

Proposals that have been submitted in response to an advertisement 
for bids may not be withdrawn after they have been opened, even 
before award is made and the bidder is bound to accept the award, 
24 Comp. Dec. 534; 6 Comp. Gen. 504; 21 Op. Atty. Gen. 56. The 
only exception to this rule is where there is conclusive evidence of a 
mutual mistake or where there was a mistake by the bidder that is 
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so apparent that the contracting officer must be presumed to have 
known that the bid is not as intended by the bidder. On the facts 
presented it must be held that there was no such mistake in the bid 
in this case. The mere statement by a bidder after the bids have 
been opened that a mistake has been made in the submission of its 
bid is not sufficient justification to allow withdrawal thereof. 

Accordingly, you are advised that award of the contract for all of 
the paper in question to the Aetna Paper Co. is not authorized. The 
contract for items 1 and 2, internal revenue paper, should be awarded 
to the said Aetna Paper Co. and contract for items 3 and 4, postage 
stamp paper, should be awarded to the Champion Coated Paper Co., 
the low bidders, respectively, upon each of the items. In event of 
the refusal of the Aetna Paper Co. to accept award of the contract 
on items 1 and 2 the matter would be for proper action under the 
provisions of paragraph 40 of the general specifications and instruc- 
tions quoted, supra, it being assumed that the said company has 
complied with the requirements thereof. 

The telegram of the Champion Coated Paper Co. to the Director, 
May 26, 1927, offering to take award of the revenue paper at $0.0639 
if accepted by May 31, 1927, presents nothing different from the bid 
of Aetna as to this paper and is not open for consideration at this 


time, the Aetna being properly held to furnish the revenue paper at 
its price of $0.0639. 


(A-18197) 


SUBSISTENCE—HEADQUARTERS—SPECIAL ASSISTANTS TO THE 
ATTORNEY GENERAL 


In view of the nature and limited duration of employment of special assistants 
to the Attorney General appointed under section 366, Revised Statutes, to 
handle special cases, the designation of the place of their residence as their 
official headquarters for the purpose of paying actual expenses of sub- 
sistence, or per diem in lieu thereof, while absent from their homes will not 
be objected to. 1 Comp. Gen. 426, distinguished. 


Decision by Comptroller General McCarl, June 7, 1927: 

There is for consideration by this office the question of the legality 
of the payments to R. P. Stewart, special assistant to the Attorney 
General, covering actual expenses of subsistence and per diem in lieu 
of subsistence from February 12, 1925, to May 31, 1926. Credit for 
the payments of per diem for the months of December, 1925, January, 
March, and April, 1926, was disallowed in the accounts of the dis- 
bursing officer Don. C. Fees, of which he was advised by letters of 
March 19 and April 30, 1927. 

It is shown by the record that R. P. Stewart was appointed special 
assistant to the Attorney General February 12, 1925, at a salary rate 
of $10,000 per annum, together with necessary expenses of travel 
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and subsistence “ when absent from Washington, D. C.” His com- 
pensation was to be paid from the appropriation for pay of special 
assistants. By S-185, February 28, 1925, his appointment was 
amended to fix his designated headquarters at Sioux Falls, S. Dak., 
which appears to have been his place of residence at that time, and 
to allow actual and necessary expenses of travel and subsistence while 
absent from that place. It was again amended May 1, 1925, to allow 
the payment of $4 per diem in lieu of actual expenses of subsistence. 
On February 1, 1926, he was again appointed special assistant to the 
Attorney General with per diem while absent from his headquarters 
at Sioux Falls, the compensation at the rate of $500 per month being 
payable from the appropriation for enforcement of the antitrust 
laws. S-253, of January 1, 1927, changed the designation of his 
headquarters from Sioux Falls to Los Angeles, Calif., and S—255 of 
February 2, 1927, canceled S-253 and designated his headquarters as 
at Los Angeles, retroactively effective December 1, 1926. It appears 
that Mr. Stewart moved his residence to Los Angeles on or about 
December 1, 1926. 

Special assistants to the Attorney General are appointed under 
section 366, Revised Statutes, in special cases and their compensation 
is fixed by the Attorney General, payable in such manner and form 
as he may direct, subject to the $10,000 limitation in the annual 
appropriation acts. It is evident that none of the duties under 
the appointment in this case were required to be performed at Sioux 
Falls, and that the designation of his place of residence as his official 
headquarters was merely a basis for compensating him in part for 
the extra expense incurred by reason of his temporary absence 
therefrom on official business. 

In view of the special nature and temporary character of the duties 
to be performed, the headquarters of the Special Assistant to the 
Attorney General can not be determined by the necessity for the 
performance of duty at any particular place, all such duty being 
essentially of a temporary nature. As the Attorney General has 
authority to fix the compensation of special assistants employed to 
handle special cases, the designation of his place of residence as his 
official headquarters and the payment of per diem in lieu of sub- 
sistence while absent therefrom will not be objected to by this office. 
The decision of this office holding that the headquarters of regular 
Government employees can not be fixed at a place at which no actual 
duty is contemplated or performed, 1 Comp. Gen. 426, are not for 
application in the case of special assistants to the Attorney General 
appointed for temporary duty only under section 366, Revised 
Statutes. 

Upon review the settlement is modified in accordance with the 
foregoing and credit will be allowed for all per diems paid for the 
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period prior to December 1, 1926, to Mr. Stewart while engaged on 
official business and absent from Sioux Falls, S. Dak., and for all 
per diems paid for periods thereafter while absent from Los Angeles, 
Calif., on official business. 


(A-18434) 


TRAVELING EXPENSES—WITNESS SICK IN HOSPITAL 


An employee of the Government subpenaed to attend court in another city 
as a witness for the Government is in a travel status as distinguished 
from being assigned to perform duty thereat, and he may be reimbursed 
his trivel expenses not in excess of the prescribed amount, notwithstanding 
he was sick in the hospital during a part of the period of such attendance. 


Decision by Comptroller General McCarl, June 8, 1927: 

Louis N. Kelly requested April 21, 1927, review of settlement No. 
0181235, dated April 15, 1927, wherein was disallowed his claim for 
$23 as reimbursement of subsistence and other expenses incurred 
while a patient in the Utica Homeopathic Hospital, Utica, N. Y., 
December 15 to 19, 1926. 

In his request for review the claimant states: 


While attending court at Utica, N. Y., I took sick on Dee, 15, 1926, and 
went to the hospital. I did not return to Buffalo because I was ordered by 
District Attorney Leo Breeds to remain in Utica, because I would be required 
on some cases wherein I made the purchase of evidence, at any day. I 
therefure went to the hospital with the understanding that any time that 
I was required, he would phone me at the hospital, and I would be there 
within a few minutes. 

My subsiste:.ce while in Utica, was over $5.00 per day, and while in the 
hospital, it only cost $4.50 per day, so it was cheaper for me, and also a save 
to the Government to stay in hospital, especially while I was sick. I stayed 
in the hospital, not because I was sick, but because Doctor Kennedy wanted 
to take a thorough diagnosis of my case at the laboratory at the hospital, 
and sveing that it was cheaper to stay there, and that it did not interfere 
with my attending Federal Court, I remained in the hospital. 

I was called to U. S. Court on Dee. 19, to identify « defendant, which I 
did. I went to court at 4 p. m. and stayed there until court adjourned. 
I was told by Dist. Attorney Breeds to be at court at 9 a. m. the following 
day, Dec, 20th, because one of my cases was to come up the first thing in 
the morning, which I did and the case was disposed of. 

Court was adjourned on Dec. 21, or rather, I was excused from court on the 
21st, ani! I returned to Buffalo immediately. I could not have done any more 
work if I had stayed at the courthouse all day, and on each day, than I had 
done, and while I was in Utica, N. Y., and required there, it was necessary 
for me to eat and sleep. It really did not make any difference whether this 
was done in the hospital, or in a hotel, and since it was cheaper in the 
hospital, I consider this a just claim. 


The assistant United States attorney reports that Mr. Kelly was 
under subpeena and a necessary and material witness, and there was 
an arrangement with him when needed to testify that he would be 
called at the hospital. 

The employee must be understood as in a travel status for the purpose 
of testifying as a witness as distinguished from being assigned to per- 
form a duty at Utica in which, if illness prevented his performing 
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that duty, travel expenses would not be payable during the period of 
such incapacity. He was, under the facts reported, apparently ready 
to testify when called and was held at Utica as a witness for that 
purpose. The going into hospital and the expenses there are not 
shown to have in any way affected his status to testify as a witness. 
This further appears from the fact that he was held at Utica instead 
of being permitted to return home because of illness. The hospital 
expenses are to be understood solely as a basis of allowing travel ex- 
penses not in excess of the prescribed amount and are not payable in 
the sense of paying hospital expenses. 

On review the amount of $23 for the period from December 15 to 
December 20, 1926, is hereby allowed. 


(A-18539) 


POST OFFICE DEPARTMENT—MONEY ORDERS—FORGED 
INDORSEMENTS 


The provisions of section 409, Revised Statutes, as amended, authorizing the 
allowance of credit in the accounts of postmasters under certain conditions, 
are not applicable to relieve a postal clerk from responsibility in a case 
where payment upon duplicate money orders was made by him to the wrong 
party upon a forged indorsement of the payee through his failure to comply 
with the postal regulations relating to the payment of money orders to 
persons other than the original payee. 


Decision by Comptroller General McCarl, June 8, 1927: 

The Postmaster General, by letter dated May 2, 1927, submitted 
to this office for consideration under section 409, Revised Statutes, 
as amended, the claim of William E. Norton, postmaster at Kansas 
City, Mo., for credit in the amount of $398.80, representing a pay- 
ment in that sum made by him to Mrs. Ben Taxman, nee Anna Milder, 
April 15, 1927. 

The pertinent facts leading up to the payment in question are 
substantially as follows: 

On March 1, 1923, postal money orders Nos. 318960-1-2-3 were 
issued by the postmaster at Omaha, Nebr., amounting to $398.80, 
payable to Anna Milder, 4047 Warwick Boulevard, Kansas City, Mo., 
in settlement of matured war-savings certificates aggregating $400. 
These original money orders were lost and under date of August 15, 
1923, duplicates Nos. 401331-2-3-4 were issued by the department 
upon application therefor by the postmaster at Omaha, who was 
also the remitter. These duplicates were forwarded to the payee at 
the same address. 

The payee had married one Ben Taxman in 1918 while in Omaha, 
Nebr., and later moved to the Kansas City address, where she was 
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known under her married name. One Mrs. Laura Wilder resided 
at 4037 Warwick Boulevard, and the letter containing the duplicate 
money orders addressed to Miss Milder was delivered to Mrs. Wilder 
by a substitute carrier, the reason assigned by him for doing so being 
that the occupants of 4047 Warwick Boulevard were known to him 
by the name of Taxman. 

Mrs. Wilder secured payment on the duplicate orders in September, 
1923, at the Harding Station of the Kansas City post office by a 
forged indorsement of the name of Anna Milder and upon identifica- 
tion by one W. D. LeRoy, president of the Kansas City Terminal 
Trust Co. When the wrong payment was discovered Mrs. Wilder 
was deceased, leaving no estate. 

The original payee of the money orders having made affidavit that 
her signature thereon was a forgery, the postmaster at Kansas City, 
Mo., was instructed by the Postmaster General to pay her the sum of 
$398.80 out of money-order funds in his hands. 

The erroneous payments to Mrs. Wilder on the forged duplicate 
money orders were made by Thomas J. Gould, superintendent, 
Harding Station of the Kansas City post office, who made affidavit 
under date of April 24, 1924, in part, as follows: 

* * * JT had had general office experience and was reasonably familiar 
with the regulations governing the payment of money orders. In regard to M. O.’s 
401331-2-3 and 4 issued at Omaha, Nebraska, March 1, 1924, to postmaster in 
the sum of $398.80, payable to Anna Milder, Kansas City, Mo. (originals not 
presented), and for which duplicates 318960-1-2 and 3 were issued, respectively, 
will say I cashed the said duplicates upon identification of W. D. LeRoy, 
president of Kansas City Terminal Trust Co., 3lst and Main St., Kansas City, 
Mo. He stated to me that Mrs. Laura Wilder was a customer and had an 
account in their bank. He stated he had never seen a duplicate money order 
before and did not know whether they were good or not; that had the originals 
been presented he would have been glad to cash them. Being convinced that 
Mr. LeRoy had identified Mrs. Wilder, I cashed the order. In a few days Mrs. 
Wilder came in with another order, and she asked me if I would cash another 
order for her, saying that Laura (Anna) Milder had given it to her for board 
or rent. I paid that order. A few days later she came in with two more. It 
was on the strength of the introduction given me when the first order was 
cashed that I cashed the others. In the circumstances I do not see why I 


should be held liable for the amount involved. Mrs. Laura Wilder, I am 
informed, has since died. 


W. D. LeRoy in his affidavit of April 24, 1924, stated that Mrs. 
Wilder came to the bank of which he was president with a duplicate 
money order which she desired to cash; that being unfamiliar with 
such orders, never having handled any before, he took her to the 
Harding station and introduced her to Mr. Gould, the superintend- 
ent, as Mrs. Laura Wilder, and that this was all he had to do with 
the transaction. 

The post-office inspector who made investigation of the case stated 
in his report: 
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The regulations governing the payment of money orders are quite plain, 
and postmasters and others are required to satisfy themselves as to the authen- 
ticity of signatures and to require identification if indorsees are unknown to 
them. In view of the limited experience Mr. Gould had had up to the time the 
orders in question were presented, the wisdom of making demand on him for 
the amount involved is seriously doubted. This is the only case of wrong 
payment in which he has figured since taking charge of the station. He should 
have required Mr. LeRoy to indorse the order, but on account of lack of expe- 
rience he seems to have become overawed by his presence and lacked the cour- 
age for the time being to ask him questions as to his knowledge of the indorse- 
ment and the reliability of Mrs. Laura Wilder. He thought because Mr. LeRoy 
was president of a bank that his verbal statement that the woman was Mrs. 
Laura Wilder was sufficient. If he is required to assume the loss, it will be a 
serious hardship on him. 


In connection with the payment of postal money orders to persons 
other than the payees thereof, section 4037, Revised Statutes, provides 
as follows: 

The payee of a money order may, by his written indorsement thereon, direct 
it to be paid to any other person, and the postmaster on whom it is drawn 
shall pay the same to the person thus designated, provided he shall furnish such 
proof as the Postmaster General may prescribe that the indorsement is genuine, 
and that he is the person empowered to receive payment; but more than one 
indorsement shall render an order invalid and not payable, and the holder, to 
obtain payment, must apply in writing to the Postmaster General for a new 


order in lieu thereof, returning the original order, and making such proof of 
the genuineness of ®e indorsements as the Postmaster General may require. 


Pursuant to this provision of law, there has been promulgated by 
the Postmaster General, regulations prescribing the means of identi- 
fication of persons presenting money orders for payment and the 
manner in which this shall be accomplished. In the Postal Guide 
for the year 1923, containing regulations in effect at the time payment 
upon the duplicate money orders here in question was made, it was 
provided under the heading “ Identification ” : 


* * * The postmaster who pays a money order upon indorsement to 
an * * * irresponsible person without knowing that the signature to the 
indorsement is the genuine signature of the payee, or without obtaining the 
signature thereto of some reliable person expressly guaranteeing the indorse- 
ment, does so at his own risk. * * * 

It is evident from the facts as outlined above that Mr. Gould paid 
the duplicate orders to an irresponsible person other than the payee 
named in the orders without knowing that the signature to the in- 
dorsement was the genuine signature of the payee and without obtain- 
ing the signature thereto of some reliable person expressly guaran- 
teeing the indorsement. In making payment to Mrs. Wilder upon 
the mere introduction of Mr. LeRoy, instead of complying with the 
regulations, supra, constituted negligence on his part; and under the 
plain terms of the regulation the payment was at his own risk. 

Section 409, Revised Statutes, under which it is proposed to allow 
credit for the amount in question, provided: 


In all cases of fine, penalty, forfeiture, or disability, or alleged liability for 
any sum of money by way of damages or otherwise, under any provision of law 
in relation to the officers, employees, operations, or business of the Postal Serv- 
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ice, the Postmaster General may prescribe such general rules and modes of 
proceeding as shall appear to be expedient, for the government of the sixth 
auditor, in ascertaining the fact in each case in which the auditor shall certify 
to him that the interests of the department probably require the exercise of his 
powers over fines, penalties, forfeitures, and liabilities; and upon the fact being 
ascertained, the auditor may, with the written consent of the Postmaster 
General, mitigate or remit such fine, penalty, or forfeiture, remove such dis- 
ability, or compromise, release, or discharge such claim for such sum of money 
and damages, and on such terms as the auditor shall deem just and expedient. 


And by the act of March 4, 1925, 43 Stat. 1266, it was amended to— 
* * * extend in all cases now pending or which may hereafter arise to 
balances due to the United States through accountability for public moneys 
under any provision of law in relation to the officers, employees, operations, or 
business of the Postal Service, excepting the class of cases cognizable under the 
act approved January twenty-first, nineteen hundred and fourteen, entitled 
“An act to amend the act approved May ninth, eighteen hundred and eighty- 
eight, as amended by the act of June eleventh, eighteen hundred and ninety-six,” 
relating to claims of postmasters for loss by burglary, fire, or other unavoidable 
casualty. 

In considering this amendment on the floor of the House March 
3, 1925, it was stated by the sponsors of the bill that it was to take 
care of cases chiefly affecting employees, as, for instance, where 
postal clerks “after complying with every rule and regulation of 
the department paid some money order or some postal savings 
account to the wrong person, without fault or negligence on the part 
of the employees.” ‘The case here involved is not free from negligence 
on the part of the postal clerk, and it is evident that he did not com- 
ply with every rule and regulation of the department. It, therefore, 
does not come within the classes of cases for relief contemplated 
by the amendment of March 4, 1925, supra. Neither does it present 
a matter for consideration under the original provisions of section 
409, Revised Statutes. The only ground suggested as a basis for 
relieving the postal clerk from responsibility, as stated in the report 
of the post-oflice inspector, is the fact that he was inexperienced, 
and that fact alone is not sufficient to bring the case within the pro- 
visions of section 409, Revised Statutes, as amended. 

Accordingly, it must be held that section 409, Revised Statutes, as 
amended, is not applicable to the present matter. 

Credit will be allowed in the accounts of William E. Morton, the 
present postmaster at Kansas City, for the reason that in September, 
1923, when the improper payments were made, he was not post- 
master at that place, and to charge his account for the amount im- 
properly paid would result in imputing to him the deltnquencies 
of the employees of his predecessor. The payment made by him to 
the proper party in April, 1927, appears to have been properly 
authorized by the department and made in accordance with the 
usual practice when payment upon a money order has been made to 
the wrong party. Therefore no reason appears why he should not 
receive credit therefor in his accounts, 
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In so far as Mr. Gould is concerned, however, he being the paying 
clerk who made the erroneous payments upon the duplicate money 
orders, proper steps should be taken to recover the amount from him 
or his surety, and in this connection attention is invited to the 
provisions of section 1786, Revised Statutes. 


(A-18570) 


OSAGE INDIANS—QUARTERLY ALLOWANCE FOR MAINTENANCE 
AND EDUCATION OF MINOR CHILDREN OF DIVORCED PARENTS 


The funds authorized by the act of February 27, 1925, 43 Stat. 1008, to be paid 
to either of the parents or the legal guardian having personally in charge 
minor Osage Indian children who have no income of their own, to be used 
for their maintenance and education, are neither Federal nor tribal funds 
but are part of the individual income of the enrolled Indian parent not hav- 
ing a certificate of competency and are held in trust for such Indian. There 
is, accordingly, no authority to pay any amounts out of the income of a 
particular Indian parent for the maintenance and education of the children 
except to that parent and when that parent has the actual custody of the 
children. Such payments may not be made out of the income of an Indian 
mother who was awarded the legal custody of the children in divorce pro- 
ceedings to the divorced father who has the actual custody of the children, 
nor may such funds be disbursed by the Bureau of Indian Affairs directly 
for the maintenance, education, or medical treatment of the minor Indian 
children, 


Comptroller General McCarl to the Secretary of the Interior, June 8, 1927: 

I have your letter of May 16, 1927, in which you request decision 
as to whether under the provisions of the act approved February 
27, 1925, 43 Stat. 1008, the funds of a parent of minor unenrolled 
Osage Indian children may be disbursed for the support of those 
children without the consent of the said parent who is authorized 
to have the legal care and custody of such children. 

The facts in the particular case you present are stated by the As- 
sistant Commissioner of Indian Affairs in his letter of May 12, 1927, 
to be as follows: 


Mary Bird, Osage allottee No. 864, married Leo Wistar a number of years ago 
and as a result of this union three children were born. In 1922 the allottee 
started suit for divorce, and on March 22, 1922, the district court of Osage 
County granted her petition and provided as follows: 

“It is further ordered that the care, custody, and education of the children 
of the parties hereto, Hubert Owen Wistar, Edwin Willis Wistar, and Agnes 
Adeline Wistar, be confided to the plaintiff exclusively and the defendant is 
hereby enjoined from interfering with either of said children, or with the plain- 
tiff in her custody of them, until the further order of this court.” 

Some time in May, 1925, Mary Bird (now Copple) permitted these children to 
visit their father in Pawhuska, who took them to Kansas, where he lived and 
where they now are. From that time until May, 1926, Mary Bird indorsed the 
checks sent to her, and they were then sent to Leo Wistar to be used by him 
for the support and care of the children. On May 10, 1926, Mary Bird wrote 
to the superintendent of the Osage Agency in part as follows: 

“T wish to state that I will not in the future indorse any checks over to him, 
and I wish to serve notice that if any of my funds are attempted to be paid 
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to him over my protest that I will hold the disbursing agent strictly accounta- 
ble for the same.” 

Leo Wistar, the father, has presented the bill of Doctor J. E. Boswell, of 
Baxter Springs, Kansas, for medical treatment furnished these children and 
requests payment. 


The act of February 27, 1925, 43 Stat. 1008, under which the ques- 
tion presented in this case arises provides: 


That the Secretary of the Interior shall cause to be paid at the end of each 
fiscal quarter to each adult member of the Osage Tribe of Indians in Okla- 
homa having a certificate of competency, his or her pro rata share, either as 
a member of the tribe or heir or devisee of a deceased member, of the interest 
on trust funds, the bonus received from the sale of oil or gas leases, the royal- 
ties therefrom, and any other moneys due such Indian received during each 
fiscal quarter, including all moneys received prior to the passage of this 
act and remaining unpaid so long as the accumulated income is sufficient the 
Secretary of the Interior shall cause to be paid to the adult members of said 
tribe not having a certificate of competency $1,000 quarterly, except where such 
adult members have legal guardians, in which case the amounts provided for 
herein may be paid to the legal guardian or direct to such Indian in the dis- 
cretion of the Secretary of the Interior and the total amounts of such pay- 
ments, however, shall not exceed $1,000 quarterly except as hereinafter 
provided; and shall cause to be paid for the maintenance and education, to 
either one of the parents or legal guardians actually having personally in 
charge, enrolled or unenrolled, minor member under twenty-one years of age, 
and above e’ghteen years of age, $1,000 quarterly out of the income of each 
of said minors, and out of the income of minors under eighteen years of age, 
$500 quarterly, and so long as the accumulated income of the parent or parents 
of a minor who has no income or whose income is less than $500 per quarter 
is sufficient, shall cause to be paid to either of said parents having the care 
and custody of such minor $500 quarterly, or such proportion thereof as the 
income of such minor may be less than $500, in addition to the allowances 
above provided for such parents. Rentals due such adult members from their 
lands and their minor children’s lands and all income from such adults’ invest- 


ments shall be paid to them in addition to the allowance above provided. 
o * * 







































No copy of the decree of the court granting the divorce accom- 
panies your submission. However, it appears from the part thereof 
quoted in the letter of the Assistant Commissioner of Indian Affairs, 
supra, that by the terms of the decree of the court the care, custody, 
and education of the children were given to the mother and it made 
no provision that the father should contribute to the support and 
education of the said children. 

In the instant matter it appears that by the consent of the mother 
the children were allowed to visit their father; that for some reason 
not disclosed from the facts of record the said children have not 
been returned to the mother but are now living with the father; that 
they have been removed by the father to another State; that for the 
period of a year the mother indorsed the checks sent her under the 
provisions of the act, supra, and sent them to the father to be used 
in the care and education of said children; that the mother now 
refuses to indorse any checks over to the father to be used for the 
benefit of said children. If, as would appear from the submission, 
the decree of the court imposed upon the mother the legal obligation 
for the care, custody, and education of these minor children, her 
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action in permitting the father to take and retain the custody of 
the children can not operate to relieve her of said legal obligation. 
See 15 L. R. A. (NS) 744, and cases cited therein. But the matter 
of enforcing the mother’s obligation under the decree of the court 
is for the consideration of the court rather than the Bureau of 
Indian Affairs or this office. 

While the provisions of the act quoted, supra, authorize the pay- 
ments of certain amounts out of the income of the parents held in 
trust by the United States to either of the parents having the care 
and custody of the minor children who have no income of their own, 
to be used by the said parent for the maintenance and education of 
the said minor children, the term “ care and custody ” must be con- 
strued to mean legal care and custody, and the provision can not be 
construed as authorizing payment of the income of the parent having 
the legal right to care and custody of the children to the other parent 
who has been legally divorced from the parent having the income and 
the legal right to care and custody of the minor children. 

Furthermore, the provision of the statute is for the payment of 
a part of the income of the parent to the parent for the maintenance 
and education of the minor children; it does not authorize the Bu- 
reau of Indian Affairs to disburse the income of the parent for the 
maintenance and education of the children. The funds in question 
are neither Federal funds nor tribal funds but the individual income 
of an enrolled Indian not having the certificate of competency, and 
are held by the Government in trust for said Indian. Therefore, 
they legally may be expended or withdrawn from the Treasury only 
in strict accordance with the terms of the statute. 

Accordingly, you are advised that the proposed use of the income 
of the mother in payment of the bill presented by the doctor for 
medical treatment furnished the said children is not authorized. 
You are further advised that so long as the conditions as represented 
by the Bureau of Indian Affairs continue to exist no further pay- 
ments of the mother’s income on account of said children either to 
the mother or anyone else are authorized. 


(A-16978) 


SUBSISTENCE—SICK IN HOSPITAL—RETIRED ENLISTED MAN OF 
NAVY 


Where a retired enlisted man of the Navy was admitted to the naval home 
at Philadelphia, Pa., and later transferred to a naval hospital for observa- 
tion and treatment, the latter institution is entitled, by reason of the pro- 
visions of section 4812, Revised Statutes, to an allowance equal to the 
value of the hospital ration as fixed by the act of February 11, 1925, 43 
Stat. 873, at 75 cents a-day, and such amount should be debited in the 
account of the man with the Government. 
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Decision by Comptroller General McCarl, June 9, 1927: 

There has been received; by reference of the Chief, Bureau of 
Supplies and Accounts, Navy Department, letter of Isabel Diamond 
of January 30, 1927, addressed to the governor, Naval Home, in 
which she questions the correctness of settlement No. 0134338-N, 
dated October 19, 1926, wherein was collected by offset $60.75, for 
hospital rations from May 11 to July 30, 1926, from the pay due 
her husband, Daniel Patrick Diamond, late C. C. S., United States 
Navy, retired, at date of his death August 14, 1926. 

The governor, United States Naval Home, reported March 8, 1927, 
that Daniel P. Diamond was admitted as a beneficiary of the Naval 
Home, Philadelphia, Pa., on May 8, 1926, and was transferred to 
the naval hospital, League Island, Pa., May 10, 1926, where he was 
under observation and treatment until July 30, 1926, when he left 
the hospital for his home in Clayton, N. J., where he died August 
14, 1926. 

It is urged that he was admitted to the naval hospital, League 
Island, Pa., from the Naval Home and that beneficiaries thereof 
should not be required to pay for hospital rations while under 
treatment at that naval hospital. 

Section 4810, Revised Statutes, as amended by the act of March 
4, 1913, 37 Stat. 902, provides for the establishment of naval hos- 
pitals and at one of the establishments, a permanent asylum for 
disabled and decrepit Navy officers, seamen, and marines, and sec- 
tion 4811, Revised Statutes, provides that it shall be governed in 
accordance with the rules and regulations prescribed by the Secre- 
tary of the Navy. The Naval Home, Philadelphia, is the institution 
for which provision is therein made. 

There are no statutory provisions authorizing the admission of a 
retired man to the home or concerning the disposition of his pay 
if he be admitted thereto, but paragraph 8 (c) of the Naval Home 
regulations, 1916, provides for the admission to the home of retired 
enlisted men of the Navy or Marine Corps unable to support them- 
selves by manual labor, and paragraph 152a provides that the gov- 
ernor of the home shall have the same control over the pay of 
retired enlisted men of the Navy and Marine Corps in the Naval 
Home in the same manner and under the same regulations as are 
prescribed for pensions of beneficiaries of the home. There is no 
provision concerning their subsistence and clothing while benefici- 
aries of the home. However, by reason of the letter of the Sec- 
retary of the Navy of March 9, 1916, directing the cancellat'on of 
agreements requiring that retired enlisted men forfeit their retired 
pay as a condition of admission to the home, it would appear that 
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they are admitted thereto without any charge for their support. 
While it was held in the decision of July 19, 1916, 28 Comp. Dee. 
28, that the furnishing of subsistence and clothing to beneficiaries 
of the home was a question relating to property accounting, it was 
therein stated that— 

It is not understood why these men should be furnished subsistence and 
clothing at Government expense in addition to their retired pay, as such pay 
is intended to cover the expenses of their support and is presumably sufficient 
for that purpose, * * *, 

Daniel P. Diamond was in receipt of retired pay at the rate of 
$133.88 a month, of which $15.75 constituted commutation of rations, 
clothing, quarters, fuel, and light, act of March 2, 1907, 34 Stat. 1217, 
He seems to have been admitted to the Naval Home for the purpose 
of securing medical treatment at the naval hospital, League Island, 
Pa., and was subject to the laws and regulations applicable to admis- 
sion to the latter institution. 5 Comp. Gen. 243. 

Section 4812, Revised Statutes, provides: 

For every Navy officer, seaman, or marine admitted into a Navy hospital, the 
institution shall be allowed one ration per day during his continuance therein, 
to be deducted from the account of the United States with such officer, seaman, 
or marine. 

The naval hospital at League Island, Pa., is entitled, under the 
provisions of this section of the Revised Statutes, to the value of a 
hospital ration, fixed by the act of February 11, 1925, 43 Stat. 873, 
at 75 cents a day, during the period that Diamond was undergoing 
treatment therein. 5 Comp. Gen. 243; 26 Comp. Dec. 785. 

Where a patient enters a naval hospital from a status of active 
duty and is entitled to subsistence under the appropriation “ Pro- 
visions, Navy,” payment to the hospital fund is authorized to be 
made from that appropriation, but there is no law providing for the 
payment by the Government for subsistence of retired enlisted men 
while patients in naval hospitals in addition to the commuted value 
of rations included in their retired pay, and this, whether they are 
admitted directly to the hospital or are transferred thereto by the 
Naval Home. 

The retired pay of enlisted men is not-forfeited upon admission 
to the naval home, but, under the provisions of paragraph 152-A 
of the home regulations is for payment to the treasurer of the naval 
home, to be disposed of by him in the same manner and under the 
same regulations as are prescribed for pensions of beneficiaries of 
the home under the act of June 30, 1914, 38 Stat. 398, and the correct 
procedure is to debit the hospital ration in the beneficiary’s account. 

It would appear that the ration was not debited currently in 
Diamond’s account during the period he was a patient in the naval 
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hospital. The governor of the naval home stated March 8, 1927, 
that he “was carried on the rolls of the naval home.” His name 
is not found on the naval home pay rolls, but appears on the regular 
retired rolls, and checks appear to have been sent directly to him 
at his own home, without current debit of the hospital ration. 

The settlement debiting the account of Daniel P. Diamond with 
the value of a hospital ration while in the hospital was correct, and 
upon review must be and is sustained. 


(A-18035) 
VETERANS’ BUREAU—INSURANCE—REINSTATEMENT 


Under section 305 of the World War veterans’ act and section 408 of the 
war risk insurance act as originally enacted and as amended, the accrued 
unpaid disability compensation due the insured and in possession of the 
Government at date of death or happening of total permanent disability, 
available for application as premiums to reinstate the insurance, need 
not necessarily be the particular compensation accrued and unpaid at 
date of lapse of insurance, but any uncollected compensation which ac- 
crued during any subsequent period and prior to date of maturity of policy 
may be applied as premiums, if at date of lapse the insured was suffering 
from a compensable disability. 

In cases where no claim for disability compensation was ever filed by or on 
behalf of the insured during his lifetime, reinstatement of insurance 
under section 408 of the war risk insurance act as originally enacted 
August 9, 1921, 42 Stat. 156, between the date of the act and March 
3, 1923, inclusive, was authorized by application as premiums of the full 
amount of disability compensation due and uncollected for the entire 
retroactive period during which the compensable disability existed, even 
though said amount would not have been payable as compensation. 

In cases where no claim for disability compensation was ever filed by the 
insured during his lifetime, reinstatement of insurance under section 305 
of the World War veterans’ act of June 7, 1924, and as amended by the 
act of July 2, 1926, 44 Stat. 799, is authorized by the application as 
premiums of one year’s disability compensation retroactively from date 
of death, if the disability existed during that period, even though said 
amount would not be payable as compensation. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

June 9, 1927: 

Consideration has been given to your letter of May 20, 1927, re- 
questing that decision of April 29, 1927, 6 Comp. Gen. 706, in the 
case of John Hiram Hurst, be amplified to cover the points discussed 
in a recent conference between representatives of the Veterans’ Bu- 
reau and of this office. It was agreed at the conference that the 
points of which consideration under said decision was desired were 
included in your memorandum of May 9, 1927. The points involved, 
with the addition of letters to designate the several paragraphs con- 
taining the several questions in order to facilitate the answering 
thereof, are quoted from the memorandum as follows: 


(a) The bureau, in interpreting section 305 of the World War veterans’ 
act, as amended, has considered, first, the compensable status of the insured 
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at date of lapse of insurance, and second, the compensable status of the insured 
at date of permanent total disability or death. It has always been assumed 
that in order for insurance to be revived under this section the insured at date 
of lapse must be suffering from a compensable disability for which compensa- 
tion at that time had not been collected. Also, that at date of death or 
permanent total disability the insured must be entitled to some compensation, 
although not necessarily the compensation due at date of lapse remaining 
uncollected. You state in your decision that the bureau has erroneously ap- 
plied to the revival of insurance compensation which, by reason of the provi- 
sions of section 310 of the war risk insurance act, as amended, or section 210 
of the World War veterans’ act, as amended, could not be paid to the veteran. 
However, the following question presents itself, which does not seem to have 
been considered in your decision, namely: In considering whether at time of 
lapse of the insurance the insured was suffering with a compensable dis- 
ability for which compensation had not been collected, the bureau could take 
into consideration the fact that the first requirement of the section had been 
met, even though the compensation which was uncollected at that time could 
not be paid. It is requested that you advise whether, in your opinion, the 
bureau would be justified in cases such as this in holding that the first re- 
quirement of the statute had been met, notwithstanding that at time of per- 
manent total disability or death such compensation could not be used in 
computing the amount of insurance in force, if at the time of permanent and 
total disability or death there was collectible compensation remaining unpaid. 


* * + * * * * 


(b) A further question has arisen in connection with the application of your 
decision as to whether the bureau would be justified in distinguishing between 
the rule as laid down by you for the interpretation of section 305 of the 
World War veterans’ act and the interpretation previously placed by the 
Attorney General and the bureau on section 408 of the war risk insurance 
act as originally enacted and as amended. A comparison of these acts will 
clearly show the difference in the language used, and it is requested that 
your decision be amplified by considering the status of the cases heretofore 
adjudicated under section 408 of the war risk insurance act as enacted August 
9, 1921, and as amended March 4, 1923. 

(c) If you should hold in connection with the interpretation to be placed on 
section 408 of the war risk insurance act as enacted and amended, that a dif- 
ferent interpretation than that placed by you on section 305 of the World 
War veterans’ act, as amended, is in order, it is also requested that you outline 
what constitutes an accrued right under that act. In this connection your 
attention is invited to section 602 of the World War veterans’ act, 1924. 

In considering these questions it is asked that you specifically refer to the 
facts in the following example cases which are set forth: 

(1) Insurance lapsed because of nonpayment of premiums on January 1, 
1918. A claim for compensation was filed by the soldier on January 1, 1922. 
The soldier died on July 1, 1922, without having been given a compensable 
disability rating. On August 1, 1922, a post-mortem disability rating of 
temporary partial fifty (50) per cent was made from December 31, 1917, to 
July 1, 1922, the date of the soldier’s death. Under such a rating compensa- 
tion would be due and payable to the soldier’s estate in an amount of at least 
$40.00 per month from January 1, 1920, two years prior to the date of filing 
claim, to July 1, 1922, the date of the soldier’s death. 

(2) Insurance lapsed because of nonpayment of premiums on January 1, 
1920. A claim for compensation was filed by the soldier on January 1, 1924. 
The soldier died on December 1, 1924, without having been given a compensable 
disability rating. On January 1, 1925, a post-mortem disability rating of 
temporary partial fifty (50) per cent was made from December 31, 1919, to 
December 1, 1924, the date of the soldier’s death. Under such a rating com- 
pensation would be due and payable to the soldier’s estate in an amount of 
at least $40.00 per month from January 1, 1922, two years prior to the date of 
filing claim, to December 1, 1924, the date of the soldier’s death. 

(3) Insurance lapsed because of nonpayment of premiums on January 1, 1920. 
The soldier died December 1, 1923. No claim had ever been filed by the soldier. 
On January 1, 1924, a post-mortem disability rating of temporary partial fifty 
(50) per cent was made from December 31, 1919, to December 1, 1923, the date 
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of the soldier’s death. Under such a rating no compensation would be payable 
to the soldier’s estate. 

The questions presented will be considered and answered in the 
order above stated. 

(a) The question presented under this paragraph is answered in 
the affirmative. 

(6) Section 408 of the war risk insurance act, which was first 
added by the act of August 9, 1921, 42 Stat. 156, provided: 

* * * That where any soldier has heretofore allowed his insurance to 
lapse, while suffering from wounds or disease suffered or contracted in line of 
service, and was at the time he allowed his said policy to lapse entitled to 
compensation on account thereof in a sum equal to or in excess of the amount 
due from him in premiums on his said insurance, and has since died from said 
wounds or disease without collecting or making claim for said compensation, 
or being allowed to reinstate his said policy on account of his physical condition, 
then and in that event said policy shall not be considered as lapsed, * * *. 

Said section as amended by the act of March 4, 1923, 42 Stat. 1525, 
provided as follows: 

* * * That where any soldier has heretofore allowed his insurance to 
lapse, while suffering from wounds or disease suffered or contracted in line of 
service, and was at the time he allowed his insurance to lapse entitled to com- 
pensation on account thereof in a sum equal to or in excess of the amount due 
from him in premiums on h’s said insurance, and dies or has died from said 
wounds or disease, or becomes or has become permanently and totally disabled 
by reason thereof, without collecting said compensation, and at the time of such 


death or permanent total disability had or has sufficient uncollected compensa- 
tion to pay all unpaid premiums, then and in that event said policy shall not 


be considered as lapsed, * * *. 

It is understood that the construction placed by the Veterans’ 
Bureau on these two provisions was, in effect, the same as the con- 
struction it placed on section 305 of the World War veterans’ act. 
being that they authorized reinstatements of insurance by the appli- 
cation of compensation which the insured was barred from receiving 
by section 310 of the war risk insurance act limiting payments of 
compensation retroactively for a period of two years prior to date of 
filing claim, although there remained no other compensation due and 
payable and uncollected at date of death or the beginning of total 
permanent disability. The decision of April 29, 1927, supra, held 
that this was improper and that compensation covering a period of 
more than two years prior to filing claim could not be applied as 
insurance premiums. 

The language of all three statutory provisions—that is, section 408 
of the war risk insurance act as originally enacted and as amended 
and section 305 of the World War veterans’ act—as to the first con- 
dition to reinstate the policy is substantially the same, viz, that the 
insured must have been suffering from a compensable disability at 
date of lapse for which compensation was not collected. 
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In view thereof the answer to question (a), supra, is equally appli- 
cable to cases for consideration under section 408 of the war risk 
insurance act as originally enacted and as amended. 

There is a difference in the language of section 408 as originally 
enacted from that appearing in the section as amended and in sec- 
tion 305 of the World War veterans’ act as to the second condition. 
In section 408 as originally enacted August 9, 1921, there appears 
the phrase “ and has since died from said wounds or disease without 
collecting or making claim for said compensation.” ‘The use of the 
words “said compensation ” would appear to have reference to the 
actual compensation collectible for the period during which the 
policy lapsed, which would have precluded the application as insur- 
ance premiums of any other compensation due and payable at date 
of maturity of the policy. However, considering the administrative 
construction that was placed on the section, and the subsequent legis- 
lation, it is believed that no objection is now required to be made 
to the reinstatements heretofore effected on the basis of the bureau’s 
construction of the phrase “said compensation,” and that in this re- 
spect the three enactments may be construed alike. That is to say, 
that each of said enactments authorized the application as insurance 
premiums of any compensation due ‘and payable and uncollected 
at the date of maturity of the policy if the other conditions of the 
statutes were met. 

It has been urged that as section 408 of the war risk insurance act 
as originally enacted recognized the right to reinstatement of insur- 
ance by application of disability compensation as premiums where 
no claim for compensation was filed during the lifetime of the in- 
sured there is no date of filing claim from which to compute the two- 
year retroactive period under section 310 of the statute, and, accord- 
ingly, that the rule stated in decision of April 29, 1927, should not 
be applied. Section 408 of the statute as originally enacted differs 
from each of the subsequent enactment in that it extended the right 
to the benefits of reinstatement of insurance by application of dis- 
ability compensation as premiums when the insured died without 
“ making claim for said compensation.” ‘While the reason for in- 
serting this provision in the 1921 enactment is not apparent, it is 
probable the intention was to provide that if disability compensation 
was applied for and the full amount due collected, no reinstatement 
could be effected because no compensation would be available for 
application as premiums; that if compensation was applied for but 
not collected there would be available for insurance premiums only 
the amount due under the statute and uncollected, and reinstatement 
could be effected to that extent only; and that if no application for 
compensation was filed during the lifetime of the insured, the full 
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amount for the entire period during which the compensable dis- 
ability actually existed would be available as insurance premiums 
and could be so applied. 

Section 408, as amended by the act of March 4, 1923, swpra, does 
not recognize any right under the section in cases in which ne 
claim for disability compensation was filed. 

As to the second condition, section 305 of the World War veterans’ 
act of June 7, 1924, and as amended by the act of July 2, 1926, 
44 Stat. 799, is different from that appearing in either of the former 
statutes. The condition as therein stated being that at the time of 
death or permanent total disability the insured “ was or is entitled 
to compensation remaining uncollected.” Therefore, under said act, 
if the insured had filed claim for disability compensation during his 
lifetime but had not collected it, there would be available for insur- 
ance premiums disability compensation for one year. retroactively 
from date of filing of claim if the disability existed during that 
period. If the insured had not filed a claim during his lifetime and, 
of course, had not collected compensation, he would nevertheless have 
been entitled to a maximum of one year’s disability compensation 
at the date of death, which was the last date he could have filed 
claim, if the disability existed during that period, even though said 
amount would not be payable as compensation, and said amount may 
be applied to the reinstatement of insurance in such cases if the 
other conditions are met. The statute should be applied accordingly. 

(c) Section 602 of the World War veterans’ act of June 7, 1924, 
43 Stat. 630, provides: 

The repeal of the several acts as provided in sections 600 and 601 hereof 
shall not affect any act done or any right or liability accrued, or any suit com- 
menced before the said repeal, but all such rights and liabilities under said acts 
shall continue and may be enforced in the same manner as if said repeal had not 
been made; nor shall said repeal in any manner affect the right to any office or 
change the term of tenure thereof. 

No right to the payment of insurance under section 408 of the war 
risk insurance act, as originally enacted, accrued within the meaning 
of the provision in section 602, supra, unless and until an award 
of insurance was made by the application of accrued installments 
of disability compensation prior to the date said section 408 was 
amended. Accordingly, section 602 preserves the right to only such 
installments of insurance as were remaining due and unpaid under 
a reinstatement actually effected under section 408 of the war risk 
insurance act as originally enacted during the period from August 9, 
1921, to March 3, 1923, inclusive. 

The three specific cases will be considered in the order stated. 

1. If disability compensation which accrued during the period 
from January 1, 1920, to July 1, 1922, was not paid to the estate 
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of the beneficiary, as such, same was, or may be, properly applied 
as insurance premiums to reinstate a policy of insurance. 

2. The answer to case 1 may be applied to this case as to compensa- 
tion which accrued during the period January 1, 1922, to December 
1, 1924, 

3. Assuming that no award of insurance was made prior to June 7, 
1924, the claim would now be for adjustment under section 305 of 
the World War veterans’ act, as amended. Disability compensation 
for the period from December 1, 1922, to December 1, 1923, would 
be available as insurance premiums to reinstate the policy. 

This decision and that of April 29, 1927, in the case of John 
Hiram Hurst, may be considered as effective from and after April 
29, 1927, date of the prior decision. Awards of insurance in course 
of payment on that date, made under the administrative construc- 
tion of the statutes, need not now be disturbed if otherwise regular, 
but may continue to be paid. See case of Russell W. Walker, 6 
Comp. Gen. 89, 92. 


(A-18584) 


PROMOTIONS, AUTOMATIC—MOTOR VEHICLE SERVICE, POST 
OFFICE DEPARTMENT 


In computing length of service for the purpose of determining the proper 
automatic grade in which driver-mechanics in the motor vehicle service 
of the Post Office Department should have been allocated as of January 
1, 1925, and in making automatic promotions thereafter under the act of 
February 28, 1925, 43 Stat. 1061, there is no authority to include service 
in a temporary or substitute position in the motor vehicle service or 
service in another position the duties of which do not correspond to the 
duties of driver-mechanic designated in the act. 

As the act of February 28, 1925, 43 Stat. 1061, gives no recognition to service 
of garagemen-drivers prior to January 1, 1925, length of service prior to 
January 1, 1925, may not be included in computing the “one year’s satis- 
factory service in the first grade” required “ at the respective offices where 
employed ” for purposes of promotion after January 1, 1925. 

The provision in section 11 of the act of February 28, 1925, 43 Stat. 1064, 
authorizing the promotion of postal employees in automatic grades who 
had not reached the maximum grades to which entitled at the beginning 
of the quarter following the completion of one year’s satisfactory service 
since their last promotion although prior to January 1, 1925, regardless 
of any increase in salary otherwise granted by the act, is not applicable 
to employees in the motor vehicle service, as they were not entitled to 
automatic promotion under statutory authority in force prior to January 
1, 1925, the effective date of the act. 


Comptroller General McCarl to the Postmaster General, June 9, 1927: 
Consideration has been given to your letter of May 16, 1927, as 
follows: 
The question has arisen whether in classifying driver-mechanics and certain 
other employees of the motor vehicle service, under the immediate jurisdiction 
of the First Assistant Postmaster General, and their subsequent ptomotion, the 


procedure taken has been in accordance with the various provisions of the act 
approved February 28, 1925, applicable thereto. 
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Prior to the passage of the act of February 28, 1925, employees of the motor 
vehicle service did not enjoy a statutory status either in designation or pay 
but their various designations and rates of pay were established under the 
Rules and Regulations for Conducting Government Owned Motor Vehicle Service 
promulgated July 1, 1922. 

For the purposes of this inquiry it will suffice to make reference to driver- 
mechanics and in that connection section 6 of the act approved February 28, 
1925, provides as follows: 

“ Provided, That in the readjustment of salaries provided for in this title all 
driver-mechanics shall be classified in the respective grades as follows: those 
with less than one year’s service shall be placcd in grade 1; those with more 
than one year’s service and less than two year’s service shall be placed in 
grade 2; those with more than two years’ service and less than three years’ 
service shall be placed in grade 3; those with more than three years’ service 
and less than four years’ service shall be placed in grade 4; those with more 
than four years’ service shall be placed in grade 5: Provided further, That 
driver-mechanics employed in the motor vehicle service shall be promoted suc- 
cessively after one year’s satisfactory service in each grade to the next higher 
grade until they reach the fifth grade at the respective offices where employed.” 

Section 11 of the act approved February 28, 1925, also provides: 

“All employees here’n provided for in automatic grades who have not reached 
the maximum grades to which they are entitled to progress automatically, shall 
be promoted at the beginning of the quarter following the completion of one 
year’s satisfactory service since their last promotion, regardless of any increases 
in salaries granted them by the provisions of this ttle.” 

Armstead §S. Churchill was appointed a temporary chauffeur in the motor 
vehicle service at Louisville, Kentucky, under authorization of the First Assist- 
ant Postmaster General, on October 1, 1920, at $1,400 per annum. On November 
1, 1920, his salary was changed to $1.500 per annum. May 1, 192i, he was 
appointed a regular chauffeur at $1,500 per annum. November 1, 1921, his 
salary was increased to $1,600 per annum. On January 1, 1923, he was pro- 
moted to $1,700 per annum. On August 7, 1923, the liftle “chauffeur” was 
changed to that of “ driver-mechanic.” On January 1, 1925, Mr. Churchill was 
promoted to $1,800 per annum and under the act of February 28, 1925, he was 
classified as a driver-mechanic, fourth grade, $1,900 per annum. On July 1, 
1925, he was promoted to driver-mechanic. fifth grade, at $2,000 per annum. 
Mr. Churchill's services were continuous from October 1, 1920. 

Harry P. Cambron was appointed substitute chauffeur at 60¢ an hour July 16, 
1923, and was promoted to the position of regular chauffeur January 14, 1924, 
at $1,400 per annum, being given credit for 1,224 hours of substitute service. 
On January 1, 1925, he was promoted to the $1,500 grade and under the act 
approved February 28. 1925, was classified as driver-mechanic, second grade, 
$1,700. July 1, 1925, he was promoted to the third grade, $1,800, and July 1, 
1926, to the fourth grade, $1,900. Mr. Cambron’s services have been continuous 
since the date of his original appointment as substitute chauffeur July 16, 1923. 

Raymond J. Whitehead was appointed a temporary garageman in the post 
office at Oakland, California, July 7, 1920, at a salary of $1,080 per annum. On 
February 1, 1921, he was made regular garageman, $1,300, and was promoted 
July 1, 1922, to the $1,400 grade and July 1, 1922, to $1,450 per annum. On 
April 1, 1924, he was transferred to the pos tion of driver-mechanic at $1400 per 
annum. Under the provisions of the act of February 28, 1925, he was classified 
as a driver mechanic, first grade, $1,600 per annum and on April 1, 1925, was 
promoted to the second grade, $1,700, and on April 1, 1926, was promoted to 
the third grade, $1,800, and April 1, 1927, to the fourth grade at $1,900. per 
annum. 

Predicated on the difference in status of these three employees, your opinion 
is requested on the following points: 

1. In view of the fact that prior to the act of February 28, 1925, employees 
of the motor vehicle service had no statutory status shall Churchill, Cambron, 
and others in a like status be allowed credit in computing their classification 
status as provided in the section first above quoted, from the date of their 
original appointments, October 1, 1920, and July 16, 1923, respectively, or shall 
they be given credit in fixing their classification status only from May 1, 1921, 
and January 14, 1924, respectively? 

2. In view of the proviso pertaining to garagemen-drivers in fixing their 
classification as of January 1, 1925, is their next promotion due one year from 
the date they were last promoted prior to reclassification? 
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8. In the case of Whitehead, or any other motor vehicle employee in a similar 
status, it is desired to know if, in fixing his classification as provided in the 
act of February 28, 1925, his classification status shall be reckoned from June 7, 
1920, the date upon which he was made a temporary garageman, or April 1, 
1924, the date upon which he was transferred to the position of driver- 
mechanic, which position he now occupies, his services having been ‘continuous 
since June 7, 1920, 

4. In so far as driver-mechapics and other employees in the motor vehicle 
service are concerned, do or do not the provisions of the above-quoted para- 
graph from section 11 of the act of February 28, 1925, apply? 

In each of the three cases stated, the employee was classified as a 
driver-mechanic under the act of February 28, 1925, 43 Stat. 1061. 
It is understood that the duties of the position designated as chauf- 
feur, under regulations in force prior to January 1, 1925, correspond 
to the duties of the position designated as driver-mechanic in the 
act of February 28, 1925, and that in the same manner the duties of 
the position designated as garageman correspond to the duties of 
the position designated as garageman-driver in the statute. 

The case of Armstead S. Churchill involves whether prior service 
as a temporary chauffeur may be included in computing length of 
service to determine the proper automatic grade in which the em- 
ployee, as a driver-mechanic in the motor vehicle service, should have 
been allocated as of January 1, 1925. The case of Harry P. Cambron 
involves the same question as to prior service as a substitute chauf- 
feur. The case of Raymond J. Whitehead involves the same question 
as to prior service as a temporary garageman and a regular 
garageman. 

There is no statutory provision whatever in the act of February 
28, 1925, supra, or otherwise, authorizing driver-mechanics in the 
motor vehicle service to include prior service in temporary or sub- 
stitute positions prior to their appointment in regular permanent 
positions for the purpose of determining the automatic grade in 
which they should have been allocated as of January 1, 1925. Sec- 
tion 11 of the act, 43 Stat. 1064, provided for the counting of sub- 
stitute service in the cases of clerks in the first and second class 
post offices and the Railway Mail Service, and letter carriers in 
the city delivery service, and it must be concluded, in view thereof, 
that if the Congress had intended the same privileges for employees 
in the motor vehicle service it would have expressly so provided. 
Neither is there any provision in the statute, or otherwise, authoriz- 
ing the counting of prior service in positions the duties of which do 
not correspond to the duties of positions designated in the statute. 

Accordingly, in the case of Armstead S. Churchill, a length of 
service was properly computed from May 1, 1921, the date he was 
appointed a regular chauffeur. The administrative action under 
the act of February 28, 1925, in this case appears to have been correct. 
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In the case of Harry P. Cambron, the length of service should 
have been computed from January 14, 1924, date of promotion to the 
position of regular chauffeur, no credit being authorized for prior 
service as a substitute. The administrative action under the act 
of February 28, 1925, in this case, was incorrect. On January 1, 
1925, he had had less than one year’s service and accordingly should 
have been allocated as a driver-mechanic, first grade, $1,600. April 
1, 1925, which was the beginning of the quarter following com- 
pletion of one year’s service in the first grade (including time both 
prior and subsequent to January 1, 1925) he should have been auto- 
matically promoted to second grade, $1,700; April 1, 1926, to third 
grade, $1,800; and April 1, 1927, $1,900. 

In the case of Raymond J. Whitehead, as the duties of the posi- 
tions of temporary and regular garageman did not correspond to the 
duties of the position of driver-mechanic, the length of service was 
properly computed from April 1, 1924, the date of transfer to the 
position of driver-mechanic. The administrative action under the 
act of February 28, 1925, in this case appears to have been correct. 

The four questions submitted will be answered in the order stated. 

1. As has been stated above, credit should have been given from 
May 1, 1921, and January 14, 1924, respectively. 

2. The provision of law referred to, section 6, act of February 28, 
1925, 43 Stat. 1061, is as follows: 


* * * Provided further, That garagemen-drivers in the motor-vehicle serv- 


ice shall be promoted after one year’s satisfactory service in the first grade 
to the second grade at the respective offices where employed, and promotions 
of driver-mechancis and garagemen-drivers shall be made at the beginning 
of the quarter following one year’s satisfactory service in the grade. 


The statute does not provide for the allocation of garagemen- 
drivers to first or second grade, January 1, 1925, on the basis of 
length of service prior to January 1, 1925, as is provided for in the 
case of driver-mechanics and other employees in the motor vehicle 
service. It may be assumed, therefore, that all garagemen-drivers 
were allocated to grade one as of January 1, 1925. And as the statute 
gives no recognition to service of garagemen-drivers prior to January 
1, 1925, it must be held that length of service prior to January 1, 
1925, may not be included in computing the “one year’s satisfactory 
service in the first grade” for purposes of promotion after January 
1, 1925. It is noted also that the statute requires the one year’s 
satisfactory service to be “at the respective offices where employed.” 
Question 2 is answered in the negative. 

3. As has been stated above, the classification status of Whitehead 
was properly reckoned from April 1, 1924. 

4. The quoted provision from section 11 of the act relates to those 
employees of the Postal Service who were in automatic grades or 
entitled thereto prior to January 1, 1925, under statutory provisions. 
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See act of June 5, 1920, 41 Stat. 1045. As there was no provision of 
law or regulation issued pursuant to law authorizing automatic 
promotion of employees in the motor vehicle service in force prior to 
January 1, 1925, the quoted provision from section 11 is not applica- 
ble to such employees. However, this did not preclude employees 
in the motor vehicle service who were entitled to count service prior 
to January 1, 1925, for the purpose of allocation as of January 1, 
1925, from also counting service, both prior and subsequent to Janu- 
ary 1, 1925, for the purpose of computing one year’s satisfactory 
service for automatic promotion subsequent to January 1, 1925, at 
the beginning of the proper quarter. 


(A-18588) 
CHECKS—ASSIGNMENT 


The attempted assignment of checks to be issued by the Treasurer of the 
United States pursuant to a claim allowed by the General Accounting Office, 
such assignment having been executed before the issuance of the checks 
or allowance of the claim, is null and void under the provisions of section 
3477, Revised Statutes, and confers no rights upon the assignee to the 
proceeds of the checks. 


Comptroller General McCarl to the Secretary of State, June 9, 1927: 
There has been received your letter of May 6, 1927, as follows: 


The Department encloses Treasury checks No. 65064, dated December 4, 
1923, for $48.00 and No. 95291, dated July 23, 1924, for $93.50 in settlement of 
services rendered to American Vessels and seamen during the periods January 
1, 1923, to March 31, 1923, and July 1, 1922, to December 31, 1922, by Robert 
H. Floyd, American consular agent at Rio Grande, Brazil. 

Copies of despatches dated July 15, 1924, and August 23. 1924, which have 
been received from W. F. Hoffman, American Consul at Porto Alegro, Brazil, 
and an assignment of the checks executed by Mr. Floyd in favor of A. Llew 
Bowen, American consular agent at Rio Grande, Brazil, are also enclosed. 

It appears from the assignment and the correspondence enclosed that Mr. 
Bowen advanced money to Mr. Floyd, in return for which the assignment of the 
checks was executed. Mr. Floyd has not made any claim or request to the 
department for settlement of these items other than his original account, and 
neither the department nor Mr. Bowen has been able to locate Mr. Floyd 
since he left Rio Grande, Brazil, to have him endorse them in favor of Mr. 
Bowen, or execute a power of attorney in favor of Mr. Bowen so that he 
could negotiate the checks. 

In view of the facts above related the department requests to be advised 
if it is possible for you to endorse these checks in such a manner, on the 
strength of the assignment, so that the money could be paid to Mr. Bowen, 
to whom it is apparently due. 


Section 3477 of the Revised Statutes, provides: 


All transfers and assignments made of any claim upon the United States, 
or of any part or share thereof, or interest therein, whether absolute or condi- 
tional, and whatever may be the consideration therefor, and all powers of 
attorney, orders, or other authorities for receiving payment of any such claim, 
or of any part or share thereof, shall be absolutely null and void, unless 
they are freely made and executed in the presence of at least two attesting 
witnesses, after the allowance of such a claim, the ascertainment of the amount 
due, and the issuing of a warrant for the payment thereof. Such transfers, 
assignments, and powers of attorney, must recite the warrant for payment, and 
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must be: acknowledged by the person making them, before an officer having 
authority to take acknowledgments of deeds, and shall be certified by the 
officer ; and it must appear by the certificate that the officer, at the time of the 
acknowledgment, read and fully explained the transfer, assignment, or warrant 
of attorney to the person acknowledging the same. 


The attempted assignment in this case was executed before the 
checks had been issued or the claim allowed. Therefore, under the 
plain provisions of section 3477, Revised Statutes, quoted above, said 
assignment or transfer is “ absolutely null and void.” The loan made 
by Mr. Bowen to the payee of the checks was a private matter and 
this office can not, under the circumstances, assist in its collection. 
As it appears from the record that Mr. Floyd’s present address is 
unknown, the two checks in question will be retained in this office for 
safekeeping in accordance with Bulletin No. 3, pending claim by the 
person entitled thereto. If no claim is filed within three fiscal years 
the checks will be deposited to the credit of outstanding liabilities in 
accordance with section 306 of the Revised Statutes. 


(A-18671) 
CLAIMS—SET-OFF—ASSIGNMENT 


The Government irrespective of statutory authority, has the common law right 
to set off amounts due it by a creditor against an amount owed to the 
creditor by the Government. 

As section 3477 of the Revised Statutes prohibits the assignment of claims upon 
the United States or any interest therein, the assignment by an importing 
company of its claim upon the United States for refund of customs duties 
may not be recognized. 


Comptroller General McCarl to the Secretary of the Treasury, June 9, 1927: 

There has been received from the Acting Commissioner of Customs 
a letter dated May 23, 1927, requesting decision of matters therein 
presented as follows: 


The collector of customs at New York has advised the bureau in a letter 
dated the 2d instant that the Hellendall Importing Co., Inc., is indebted to 
the Government in the sum of $163.80 balance of duties due on warehouse 
entry 25266; that the company has discontinued business; is entitled to a 
refund of $577.65 represented by refund check No. 189127 of March 5, 1927; 
and requests authority under the provisions of section 6407 of the Compiled 
Statutes to use so much of the refund as may be necessary to pay the Govern- 
ment’s claim in full, the balance to be held for the account of the said importing 
company. 

The collector transmits a communication received from the New York 
Board of Fire Underwriters dated April 13, 1927, requesting a deduction of 
$111 as part of the balance of duties due from the ameunt of the refund, and 
the payment to the board of the balance under an assignment made by the 
importing company to the board of the amount of the refund, which assignment 
the collector is of the opinion can not be recognized by the Government. 

Copies of the correspondence and a memorandum prepared in this office 
relative to set-offs under an assignment of refund, are herewith enclosed, 
and your opinion is requested as to the validity of the said assignment made 
by the tmporting company to the board of fire underwriters, and the right 
of the Government to offset a portion of the refund due the importing company 
against its indebtedness of $163.80, the balance of duties due under warehouse 
entry 25266. 
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As the Commissioner of Customs is not authorized by law to sub- 
mit questions to this office for decision, the present request of the 
Acting Commissioner of Customs will be treated as having been 
made by your authority and at your direction and will be considered 
accordingly. 

The questions for decision are, first, whether the indebtedness 
of the Hellendall Importing Company, Inc., to the Government for 
balance of duties on warehouse entry 25266 may be set off against 
an amount due that company as a refund of customs duties over- 
paid, and, second, whether an assignment of the amount of the 
refund, as reduced by an agreed-to deduction by the assignee, the 
New York Board of Fire Underwriters, may be recognized. 

The act of March 3, 1875, 18 Stat. 481, referred to in the sub- 
mission as the authority under which it is proposed to make the 
contemplated set-off, does not appear to be applicable to this case. 
The Government, irrespective of statutory authority, has the com- 
mon-law right to set off amounts due it from creditors against 
amounts due from it to creditors. 1 Comp. Gen. 605; 4 id. 1006. 
Gratiot v. United States, 15 Pet. 370; Barry v. United States, 229 
U. S. 47. You are, therefore, advised that the balance due the 
Government by the importing company may and should be set 
off against the amount of the refund due to said company. 

Section 3477, Revised Statutes, prohibits the assignment of any 
claim upon the United States or any interests therein, and all powers 
of attorney or other authority for receiving payment of any such 
claim or share thereof are made absolutely null and void except 
when freely made and executed in the presence of at least two 
attesting witnesses after the allowance of the claims, the ascertain- 
ment of the amounts due, and the issuance of a warrant (check) in 
payment of the amount due, with added conditions as to the steps 
to be taken before the warrant (check) may be delivered to the 
assignee. 

The word “claim” as used in section 3477, Revised Statutes, 
embraces all claims against the United States of whatsoever char- 
acter and comprehends all demands upon the United States, whether 
made for liquidated or unliquidated claims, 4 Comp. Dec. 496; 
United States v. Gillis, 95 U. 8. 413; Spoffard v. Kirk, 97 id. 488; 
and the claim of the New York Board of Fire Underwriters against 
the importing company, which is the subject of the claimed assign- 
ment here in question, involves a payment to be made by the United 
States, and consequently is such a claim upon the United States as 
is contemplated under the statute. You are accordingly advised 
that the recognition of any assignment made by the importing com- 
pany of its claim upon the United States for any part due it from 
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the United States as a refund of customs duties, etc., would be in 
violation of the provisions of the cited statute unless made in the 
form and manner presented in the statute after issuance of the 
refund check, and the balance due the importing company, after 
deducting the amount of the set-off referred to above, should be paid 
directly to said company or, if in liquidation, to such parties as may 
appear to be legally authorized to receive and distribute any assets 
belonging to that company. 


(A-16797) 


NATURALIZATION FEES—COLLECTION—VOID OR IMPERFECT 
PAPERS 


Where the disqualification of a declarant to become a citizen of the United 
States or a petitioner for naturalization, or the impropriety of executing 
and filing a declaration of intention or petition for naturalization, is 
apparent from the facts before the clerk of court, no fees should be col- 
lected, and if collected in advance they should be returned. If the 
information furnished the clerk of court is erroneous or misleading, or 
the disqualification of declarant or petitioner or the impropriety of exe- 
cuting and filing the particular document is not apparent from the facts 
before the clerk of court, the prescribed fees should be collected for any 
service rendered and should not be refunded, though the declaration or 
the petition should subsequently be found by the court or otherwise to 
be invalid. 


Comptroller General McCarl to the Secretary of Labor, June 10, 1927: 
Consideration has been given to your letter of April 23, 1927, refer- 
ring to decision of January 21, 1927, A-16797, and requesting deci- 
sion whether fees should be collected and accounted for on void or 
imperfect naturalization papers in the following described cases: 


Petition No. 2771, filed in the common pleas court, Lehigh County, Pa., on 
December 16, 1926, based on a declaration of intention made on January 24, 
1925. Although the naturalization law provides that the declaration must be at 
least two years old before the petition for naturalization may be filed, the fact 
that the declaration was immature was not noticed by the prothonotary until 
after the petition had been completely executed by him and filed. 

Petition No. 22104, filed in the district court of the United States at Provi- 
dence, R. I., on November 18, 1926, based on a declaration of intention made in 
the Superior Court of Norfolk County, Mass., on January 8, 1923, at which time 
the alien was an actual resident of the State-of Rhode Island. The fact that the 
alien did not reside within the jurisdiction of the Massachusetts court as re- 
quired by the law was not discovered by the clerk of the court until after the 
petition had been completely executed by him and filed. 

Petition No. 231; common pleas court of Harrison County, Ohio. After it was 
partly filled out by the clerk of the court, he discovered that the applicant, since 
filling out his preliminary form 2214, had moved to the adjoining State, Pennsyl- 
vania, the courts of which latter State and not of Ohio had jurisdiction over the 
petitioner. 

Petition No. 685, filed in the common pleas court, Richland County, Ohio, on 
April 20, 1926. After this petition had been completely executed by the clerk 
of the court he discovered that the applicant did not have the five years’ resi- 
dence in the United States required by the statute, having arrived in this 
country on July 13, 1921. 

Declaration No. 2911, filed in the common pleas court for Somerset County, 
New Jersey, on July 7, 1926, by a married woman. After she had filed the 
preliminary Form 2213 with the clerk and after completely executing this 
declaration, the clerk discovered that the woman’s husband was a citizen of the 
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United States. The act of September 22, 1922, 42 Stat. 1021, provides that 
an alien woman married to a citizen of the United States may be herself 
naturalized without making a declaration of intention. 

Petition No. 3517, filed in the common pleas court, Atlantic County, New 
Jersey, on December 29, 1926. After he had completely executed and filed 
this petition the clerk of the court discovered that the certificate of the alien’s 
arrival, which is required by law to be attached to and made a part of the 
petition on the date of filing, was lacking. 

The naturalization laws, and the regulations issued pursuant 
thereto, make certain requirements relative to the information or 
facts which must be disclosed by a person preliminary to filing a 
declaration of intention to become a citizen or a petition for naturali- 
zation, in order that the clerk of court, with whom the filing is 
made, may determine whether the filing is authorized under the 
terms of the controlling statutes and regulations. Under the prac- 
tice described in your submission, a blank form, No. 2214, is fur- 
nished petitioner for naturalization, which form, when correctly 
filled in and executed, is placed before the clerk of court and con- 
tains the necessary information for the clerk of court to determine 
whether the filing of a petition for naturalization is authorized, and 
Form No. 2213 is similarly used as to declarations of intention. 

Section 13 of the act of June 29, 1906, 34 Stat. 600, provides: 

That the clerk of each and every court exercising jurisdiction in naturaliza- 


tion cases shall charge, collect, and account for the following fees in each 
proceeding : 


For receiving and filing a declaration of intention and issuing a duplicate 
thereof, one dollar. 

For making, filing, and docketing the petition of an alien for admission as a 
citizen of the United States and for the final hearing thereon, two dollars; 
and for entering the final order and the issuance of the certificate of citizen- 
ship thereunder, if granted, two dollars. 


The statute as amended by the act of June 25, 1910, 36 Stat. 830, 
ulso requires quarterly accounting and depositing of fees by the clerk 
of court and fixes the proportion which the clerk may retain and 
the proportion which he is required to deposit. : 

Subdivision B of rule 2 of the regulations, page 37, requires that 
the fees provided for by section 13 of the act of June 29, 1906, shall 
be collected by the clerk of court in advance. However, you state 
that the practice of the clerks of court in this regard is not uniform, 
that some collect in advance and that others collect after the petition 
or declaration has been fully executed. It would appear that a 
regulation requiring that the fee be deposited with the clerk in 
advance would be proper and should be enforced in all cases. But 
be that as it may, the matter presented for consideration is whether 
in any or all cases fees should be exacted for void or imperfect 
declarations of intention or petitions for naturalization. If the fee 
is required to be deposited in advance there would be involved the 
question of refunding, and if the fee is not charged in advance there 
would be involved the question whether the fee should be collected 
notwithstanding the invalidity of the declaration or petition. 
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The fees required by law are charged for a service rendered and 
a privilege granted, and if no valid service is rendered or privilege 
granted it naturally follows that no fee should be charged. 8 Comp. 
Gen. 458; 4 id. 518; 5 id. 806. The clerk of court is presumed to 
know the requirements of law and regulations issued pursuant thereto 
for a valid declaration of intention or petition for naturalization. 
If the disqualification of declarant or petitioner or the impropriety 
of executing and filing such documents is patent from the facts 
before the clerk of court, the responsibility is his; he has rendered no 
valid necessary service, and the fees should not be collected, and, if 
collected in advance, should be returned, assuming deposit of the 
fees is so made as to be available for refund. If the information 
furnished the clerk of court is erroneous or misleading, or the dis- 
qualification of declarant or petitioner or the impropriety of execut- 
ing and filing the document is not apparent from the facts before 
the clerk of court, the responsibility is not his; and if any service be 
rendered in such cases the prescribed fees should be collected therefor 
and should not be refunded, notwithstanding that the declaration 
or petition may subsequently be found to be invalid either by the 
court or otherwise. See 3 Comp. Gen. 115; id. 458; 4 id. 518. 

These principles will be applied to the specific cases submitted in 
the order stated, as follows: 

Petition 2771: Both the preliminary Form 2214 and the petition 
itself contained blank spaces for the date the petitioner declared his 
intention to become a citizen. If this was properly filled in, the clerk 
would have been put on notice that less than two years had elapsed 
since the declaration of intention was made. No fee was properly 
chargeable. 

Petition 22104: This involves a declaration of intention invalid 
because made before a court outside the jurisdiction of the residence 
of the alien, contrary to the requirements of paragraph “ First” of 
section 4 of the act of June 29, 1906, 34 Stat. 596. This declaration 
of intention was required to be transmitted with Form 2214 to the 
clerk of court preliminary to the filing of the petition for naturaliza- 
tion, but there appears nothing in the completed form of declaration 
of intention to show the residence of declarant at the time he made 
his declaration, to put the clerk on notice of any irregularity in the 
issuance thereof. See form appearing on page 17 of the regulations. 
Unless the facts in Form 2214 and the petition for naturalization, 
or otherwise before the clerk, as to the period of continuous residence 
immediately preceding the presentation of the petition, are so incon- 
sistent with the statements relative to the place of the court before 
which the declaration was made as to put the clerk of court on 
notice, it would appear that the fee should have been charged in this 
case, 
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Petition 231: Clearly no fee should have been charged in this 
case, the clerk having discovered the irregularity before the service 
for which the fee is chargeable was completed. 

Petition 685: The information furnished in Form 2214 and in the 
petition itself discloses the period of residence in the United States, 
which would have put the clerk of court on notice of the irregu- 
larity and no fee should have been charged. 

Declaration 2911: It is understood that in this case the irregularity 
was discovered before the filing was made. If so, the service for 
which the fee was chargeable was not completed for the reason that 
the statute fixes the fee for “receiving and filing” the petition. No 
fee should have been charged in this case. 

Petition 3517: The absence of the certificate of alien’s arrival 
should have been noted by the clerk of court. The responsibility 
was his and no fee should have been charged. 


(A-18385) 
CONTRACTS—MISTAKE IN BID 


Where the lowest bid for furnishing a specified pulley was accepted in apparent 
good faith, the bid being clear and unambiguous on its face, and showing, 
in comparison with the other bids submitted, rio such discrepancy as to 
put the contracting officer on notice that a mistake had been made in the 
price quoted, the action subsequently taken by the contracting officer, upon 
being informed by the contractor that a mistake had been made in its bid, 
which was not discovered until after its receipt of the order to furnish the 
pulley, in accepting the bid as at an increased price but slightly lower than 
the next higher bid, did not legally bind the United States to pay any 
amount in excess of the price as originally quoted and accepted. 


Decision by Comptroller General McCarl, June 10, 1927: 

J. R. Lusky, disbursing officer, District of Columbia, requested, 
April 27, 1927, review of settlement 401-DC, dated April 9, 1927, 
wherein was disallowed credit for $10, being part of payment of 
$36 made on voucher 22178 to the James Walker Co. in his account 
for March, 1926, for one cast-iron pulley procured on order No. 8284. 

It appears that by circular letter (Form 1407), dated January 13, 
1926, the purchasing officer of the District of Columbia, M. C. Har- 
grove, requested submission by 2 o’clock p. m. January 19, 1926, of 
bids for furnishing and delivering at garbage-reduction plant, Cherry 
Hill, Va., freight charges collect, one pulley, cast iron, solid, 42 inches 
diameter by 16 inches face by 2}§ inches bore, crown face, double 
belt, key seat, and set screws. In response thereto there were received 
seven bids, as follows: 


EI I ia snsccernd ince pind guslabiecdiimianintbitemmtaniganainlse 55. 40 
Barber & Ross. 53. 75 
Chas. Bond Co 38. T5 
L. A. Benson Co. 

Carey Machinery & Supply Co . 55 
H. W. Caldwell & Son Co 

Jas. Walker Co 
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Attached to voucher 22178 are four papers, as follows: 

(1) Bid of the James Walker Co. (Reg. No. 8284) at $26, which 
bears the purchasing officer’s stamp, indicating it was accepted Janu- 
ary 21, 1926, as lowest bid on specifications. 

(2) Letter addressed to the purchasing officer under date of 
January 26, 1926, in which the James Walker Co. states: 

Subject: Your order #8284 

We received to-day the above order, bearing date of January 25th, and in 
checking same up with our quotation we discovered that we made a very grave 
error in quoting you a price of $26.00 net for the cast-iron pulley. 

This was entirely due to a stenographic error, and the correct price should 
have read $36.00. We dislike exceedingly to place ourselves in a position where 
we find it necessary to acknowledge our error, but certainly would appreciate 
your permitting us to fill this order at the price of $36.00, and if this can not 
be done we are going to request that you entertain our request for cancellation. 


This letter bears on its face a notation by the purchasing officer as 
follows: 


O. K. Consider at $36.00. M. C. H. 
(3) A memorandum dated January 29, 1926, reading: 


AvupiTor, D. C.: Reg. #8284 
Appro. City Refuse Div. 
Requisition above number, first item: 
1 pulley—$26.00 James Walker. 
Bid in error. Should have been $36.00. 
Change has been permitted. Please change your copy of requisition and pink 
sheet copy of order accordingly. 
Letter from Walker relative to error herewith. Please attach same to their 
bid. 
M. C. H., 
Purchasing Officer, D. C. 


(4) Copy of letter dated January 29, 1926, in which the purchas- 
ing officer advises the contractor that its quotation would be con- 
sidered as $36 and to bill accordingly. 

In the settlement credit was disallowed for the amount ($10) paid 
the contractor in excess of the price quoted in its accepted bid ($26). 

In the request for review, it is stated in part: 


When the bids in this case were opened, the Jas. Walker Co. immediately 
called attention to the error in their bid, stating that it should have been $36.00 
instead of $26.00, and that it was purely a stenographic error. * ® 

The District of Columbia in this case was put on notice: First, re the ex- 
tremely low bid in this case and, second, by the contractor actually calling the 
error to our attention. To have required this contractor to have furnished this 
pulley at $26.00 would have been taking advantage of him. An examination of 
the bids shows that had the claimant been required to furnish this article at 
$26.00 it would have been at a price less than 50% of what some of the other 
bidders asked. Adding the $10.00 to the $26.00 brings the bid approximately 
up to the other bids. The $36.00, as can be seen, still made this amount the 
low bidder. * * * 


The evidence of record does not bear out the statement that when 
the bids were opened the James Walker Co. immediately called 
attention to the alleged stenographic error of $26 for $36 in its bid. 
The bid was accepted January 21, 1926, and contractor’s letter here- 
inbefore quoted indicates that the alleged error in its bid was not 
discovered until after the receipt, January 26, 1927, of order No. 
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8284, at Baltimore, Md., when the order was checked up with its 
“quotation.” 

The general rule is that when there has béen a mistake in the sub- 
mission of a bid on which a contract is based the contractor must bear 
the consequences thereof. In order to authorize relief on account 
of a mistake in an accepted bid it must appear either that the mistake 
was mutual or that the error was so apparent that it must be pre- 
sumed the accepting officer knew of the mistake and sought to take 
advantage thereof. 26 Comp. Dec. 286; 2 Comp. Gen. 503; 3 id. 821. 

There appears nothing in the instant case from which knowledge 
on the part of the purchasing officer when the bid for $26 was ac- 
cepted that a mistake had been made therein may be presumed, nor 
does a comparison of said bid with the other bids disclose any 
mistake. 

The bid was clear and unambiguous on its face and was accepted 
apparently in good faith. The alleged mistake therein was due, 
according to the contractor’s statement, entirely to an error on its 
part and was not discovered until after the receipt of order for the 
pulley. The action taken by the purchasing officer, upon being in- 
formed of the alleged mistake, to consider the bid as $36 instead of 
$26 did not legally bind the United States to pay any amount in 
excess of the price quoted in the accepted bid. Therefore payment 
in excess of the bid price was not authorized. 5 Comp. Gen. 781; 
id. 946 ; 6 id. 504; id. 526; A-17944, dated April 12, 1927. 

Upon review, the disallowance is sustained. 


(A-18506) 
TRAVELING EXPENSES, JOINT—PULLMAN ACCOMMODATIONS 
A judge of the United States Customs Court traveling on official business when 
accompanied by his wife, joint use being made of a Pullman section, is 
entitled to reimbursement of only one-half of the total cost of the section 


and may not lawfully be reimbursed for the total cost of one lower berth 
if it exceeds one-half of the total amount of the section. 


Comptroller General McCarl to the Hon. W. C. Adamson, associate justice of 

the United States Customs Court, June 10, 1927: 

Reference is had to your request of May 11, 1927, for review of 
settlement 0153143, dated April 30, 1927, disallowing (1) the differ- 
ence between the cost of a whole section and the cost of one lower 
berth in a Pullman car, (2) the excess alleged to have been paid 
for one Pullman chair on two different occasions, and (3) fees or 
tips paid in excess of the amounts permitted by the Standardized 
Government Travel Regulations. 

You state that the Secretary of the Treasury on January 15, 1913, 
issued instructions that members of the Board of General Appraisers, 
now known as the United States Customs Court, should be allowed 
a full section in sleeping cars and you also submit a pencil memoran- 
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dum showing that you actually paid $1.50 for Pullman chairs on the 
two occasions in question. 

The travel was performed between November 12, 1926, and 
January 3, 1927, pursuant to order dated October 14, 1926, from the 
chief justice of the court. Ivrrespective of what may have been 
previously authorized by the Secretary of the Treasury, the Stan- 
dardized Government Travel Regulations, applicable to all Govern- 
ment departments, bureaus and establishments from and after 
October 1, 1926, provide as follows: 

18. Accommodations on trains and steamers.—The following accommoda- 
tions will be allowed on trains and steamers: 

(a) One standard lower berth for each person and first-class stateroom 
accommodations on steamers when same is not included in cost of passage 
ticket. If the accommodations are shared by the traveler, the fact: should be 


stated in the expense account and he may be reimbursed only his proportionate 
share of the costs. 


(b) One seat in a sleeping, parlor, or chair car, when journey is more 


than 25 miles. If journey is less than 25 miles, the necessity for the seat must 
be shown. 


(c) A section, compartment, drawing-room, or other superior railway or 
steamship accommodations will be allowed when the exigencies of travel 
require it. When not authorized in advance, full explanation satisfactory 
to the administrative official of the necessity for the use of such superior 
accommodations must accompany the expense account. 

The travel order did not authorize a full section, nor do you sub- 
mit any explanation from which it may be presumed that the use 
of a full section was necessary for your own personal transporta- 
tion. It appears from the record that your wife accompanied you 
upon this trip, and it may be assumed that the full section was used 
jointly for yourself and wife. Under such circumstances you were 
entitled to reimbursement for only the proportionate part, or one- 
half of the total cost of the section. 23 Comp. Dec. 453, 456. The 
settlement was, therefore, erroneous in so far as it disallowed only 
the excess over the cost of one lower berth. The charges claimed 
for Pullman sections totaled $54.68, of which you were only entitled 
to reimbursement for one-half, or $27.34, instead of $30.38 as allowed 
in the settlement. 

The published tariff for one Pullman chair from San Antonio to 
Houston, Tex., and from Baldwin to Tampa, Fla., is $1.50 in each 
case as claimed by you. The $1.50 disallowed upon these two items 
will now be credited. 

Paragraph 54 of the Standardized Government Travel Regula- 
tions fixes the maximum amount which may be allowed as fees to 
bell boys and maids in any one day at 30 cents. Under November 
26, 28, and 29 you claim reimbursement for fees paid to bell boys 
and maids aggregating 60 cents for each day. The disallowance 
of the 90 cents excess was accordingly correct. 

Upon review there is certified due you $157.25 instead of $158.79 
allowed in the settlement questioned by you. The check returned 
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with your request for review will accordingly be deposited to the 
credit of the appropriation from which drawn and a new check 
issued for the corrected amount. 


(A-18670) 


PAY—ARMORY DRILL—ENLISTED MAN OF THE NATIONAL GUARD 


An enlisted man of the National Guard held, by order of a summary court- 
martial, after the expiration of his enlistment to make good time lost on 
account of being absent without leave, is not entitled to pay for participat- 
ing in drills after the expiration of his enlistment, where the laws of the 
State do not provide that enlisted men of its National Guard shall make 
good time lost on account of absence without leave. 4 Comp. Gen. 681, 
distinguished. 


— General McCarl to Maj. E. Dworak, United States Army, June 


There has been received your letter of May 19, 1927, transmitting 
supplemental pay roll of Company E, One hundred and fourth Engi- 
neers, New Jersey National Guard, covering claim of Private Wil- 
liam A. Ryan for pay for attending nine drills, January 1 to March 
31, 1927, and requesting decision as to whether you are authorized to 
pay same. It appears from the pay roll that Ryan enlisted Decem- 
ber 4, 1925, for one year. The following remarks appear thereon: 


Held after expiration date to serve time lost A. W. O. L. 120 days by order 
of summary court, Lt. Col. Wm. F. Firth, presiding, Charge Sheet #423. 


You state: 


2. The Judge Advocate General of the Army, Dec. 13, 1926, held “ Since there 
is no provision in the national defense act requiring deserters from the Na- 
tional Guard to make good time lost, and since the laws of the Regular Army 
apply to the National Guard only when in the service of the U. S. (Sec. 101 
N. D. A.) I am of the opinion that they can not be required so to do when 
they are not in Federal service.” 

3. In February, 1922 (J. A. G. 251.23), the same authority expressed his opin- 
ion that, although there is no Federal statute requiring enlisted men of the 
National Guard to make good time lost, a State law so requiring, not being in 
conflict with a Federal statute, is effective, and that the man by virtue of 
State law being a member of its National Guard in the language of Sec. 110 of 
the act of June 3, 1916, as amended, 42 Stat. 1035 belongs “to an organization 
of the National Guard,” and is entitled to the pay prescribed therein. 

4. The Military Law of the State of New Jersey, chapter 46, Laws 1925 (re- 
vision of 1925), approved March 10, 1925, does not appear to provide for the 
retention of a soldier of the National Guard in the service after expiration of 
his term of service to serve time lost on account of absence without leave, 
and a sentence to that effect would appear to be illegal. 


In 4 Comp. Gen. 681 it was held that where a State law automati- 
cally extends enlistments in its National Guard to make good time 
lost on account of absence without leave the enlisted men are entitled 
to pay for drills attended during such extended enlistments. 

The national defense act of June 3, 1916, 39 Stat. 208, 209, pro- 
vides : 


Sec. 102. System or COURTS-MARTIAL ror NATIONAL GuarRpD.—Except in organi- 
zations in the service of the United States, court-martial in the National Guard 
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shall be of three kinds, namely, general courts-martial, special courts-martial, 
and summary courts-martial. They shall be constituted like, and have cogni- 
zance of the same subjects, and possess like powers, except as to punishments, 
as similar courts provided for by the laws and regulations governing the Army 
of the United States, and the proceedings of courts-martial of the National 
Guard shall follow the forms and modes of procedure prescribed for said 
similar courts. 

Sec. 105. In the National Guard, not in the service of the United States, the 
commanding officer of each garrison, fort, post, or other place, regiment or corps, 
detached battalion, company, or other detachment of the National Guard 
may appoint for such place or command a summary court to consist of one 
officer, who shall have power to administer oaths and to try the enlisted men 
of such place or command for breaches of discipline and violations of laws 
governing such organizations; and said court, when satisfied of the guilt of 
such soldier, may impose fines not exceeding $25 for any single offense; may 
sentence noncommissioned officer to reduction to the ranks; may sentence to 
forfeiture of pay and allowances. The proceedings of such court shall be 
informal, and the minutes thereof shall be the same as prescribed for summary 
courts of the Army of the United States. 

Sec. 106. All courts-martial of the National Guard, not in the service of the 
United States, including summary courts, shall have power to sentence to con- 
finement in lieu of fines authorized to be imposed: Provided, That such sen- 
tences of confinement shall not exceed one day for each dollar of fine authorized. 


If, as stated by you, the laws of New Jersey do not provide that 
enlisted men of its National Guard shall make good time lost on 
account of absence without leave, the retention of Ryan for that 
purpose was unauthorized by law, and if the order of the summary 
court referred to was as a punishment for the offense of absence with- 
out leave, independent of any State law requiring the enlisted man 
to make good time so lost, the court exceeded the powers conferred 
upon it by the national defense act, and the award of such punish- 
ment was invalid. 


Upon the facts appearing payment of the voucher is not au- 
thorized. 





































(A-18662) 
PERSONAL SERVICES—MAP MAKING 


Contracting by the Geological Survey with a former employee for the making 
of relief maps for a lump sum each is not authorized. 


Decision by Comptroller General McCarl, June 13, 1927: 

John H. Renshawe applied May 16, 1927, for review of settlement 
0175141, dated April 1, 1927, whereby was disallowed his claim for 
$400 for making a relief map of the State of New Hampshire for 
the Geological Survey. 

It appears that on November 10, 1926, the Interior Department 
entered into a contract with claimant to furnish a relief map of the 
State of New Hampshire for $400 and one of the State of Maine for 
$550, payment to be made upon completion and delivery of the map 
in each case. Claimant completed and delivered the map of New 
Hampshire and the present claim is for payment of the amount 
agreed upon as the price thereof. 
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The disallowance was inadvertently based on the ground that the 
appropriation sought to be charged did not provide for personal 
services and that, therefore, the procurement of such services was in 
contravention of the act of August 5, 1882, 22 Stat. 255. Since the 
appropriation “Topographic services, 1927” specifically provides 
for personal services in the District of Columbia the ground of the 
disallowance was erroneous. 

However, the making of a relief map involves personal services 
such as are for performance by persons regularly employed in the 
department requiring such services and subject to administrative 
supervision. In the absence of specific statutory provision therefor 
such services may not legally be obtained by contract as in this case. 
See 6 Comp. Gen. 324, and the decisions therein cited. 

Furthermore, the duty of making topographic maps is imposed by 
law on the Geological Survey, and contracting with an outside 
agency or individual to perform the duty thus imposed is not author- 
ized. See Underwood v. The United States, decided by the Court 
of Claims June 14, 1926. 

In a decision of January 19, 1926, A-11664, with reference to a 
situation similar to that here presented, it was said: 


* * * 















Furthermore, contracting, without competition, with a former em- 
ployee shortly after his separation from the service to carry on or perform 
services similar to those performed during his employment, is objectionable 
as, among other things, having the possibility of favoritism; and, considering 
architectural services as personal services, the procurement of which is not 
subject to the statutory requirements relative to advertising and competition, 
there would be for consideration whether an arrangement under which an 
employee's services are terminated and he is reengaged under a form of con- 
tract providing for compensation at a rate in excess of his former salary, is not 
in violation of statutory limitations relative’ to the employment of personal 
services. 





For the reasons herein set forth the settlement must be and is 
sustained. 


(A-17294) 
RENTAL ALLOWANCE—ASSIGNMENT OF QUARTERS 


Where an officer of the Army reported at his new station unaccompanied by 
his family and left immediately with his organization for an overland 
march, and, upon return of the regiment, he was formally assigned public 
quarters, reported by his commanding officer as intended for assignment 
to him on his first arrival at the station, there has been an assignment of 
adequate public quarters under section 6 of the act of June 10, 1922, 42 Stat. 
627, as amended by the act of May 31, 1924, 43 Stat. 250, and the officer 

is not entitled to rental allowance. 









Decision by Comptroller General McCarl, June 16, 1927: 

There is for consideration the claim of First Lieut. F. E. Bertho- 
let, Cavalry, United States Army, for rental allowance as with 
dependents, October 2 to November 14, 1925, under section 6 of the 
act of June 10, 1922, 42 Stat. 627, as amended by the act of May 31, 
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1924, 48 Stat. 250, in the circumstances hereafter shown. The cited 
provision authorizes a rental allowance to officers of the Army at all 
times except as provided in the fourth paragraph of the section. 
The fourth and fifth paragraphs provide: 


No rental allowance shall accrue to an officer, having no dependents, while 
he is on field or sea duty, nor while an officer with or without dependents is 
assigned as quarters at his permanent station the number of rooms provided 
by law for an officer of his rank or a less number of rooms in any particular 
case wherein, in the judgment of competent superior authority of the service 
concerned, a less number of rooms would be adequate for the occupancy of the 
officer and his dependents. 

Regulations in execution of the provisions of this section in peace and in 
war shall be made by the President, and shall, whenever practicable in his 
judgment, be uniform for all of the services concerned, including adjunct forces 
thereof. 


The Executive order of August 13, 1924, promulgated pursuant to 
the act of May 31, 1924, cited, provides under subparagraph (b), 
paragraph 11, in part as follows: 


(b) Every officer permanently stationed at a post, yard, or station where 
public quarters are available will be assigned thereat as quarters the number 
of rooms prescribed by law for an officer of his rank, or a less number of 
rooms determined by competent superior authority, in accordance with regula- 
tions of the department concerned, to be adequate in the Pargnen case for 
the occupancy of the officer and his dependents, if any * * 


In subparagraph (a), paragraph 2, Section III, Circular No. 66, 
War Department, 1924, it is stated: 


* * * (a) Every officer on reporting for permanent duty at a post, camp, or 
station, where there are public quarters, will be immediately assigned adequate 
quarters, if available, as determined under the provisions of paragraph 3. 


Lieutenant Bertholet was relieved from duty as instructor with 
the Georgia National Guard and upon expiration of leave of absence 
reported to his new duty station, Camp Marfa, Tex., October 2, 1925, 
unaccompanied by his family. The Government maintains public 
quarters at Camp Marfa for officers and their dependents, but as 
the regiment was under orders for an overland march and the 
family of the officer had not accompanied him, formal assignment 
of quarters seems not to have been made to the officer until the return 
of the regiment from its maneuvers November 15, 1925. By the 
ninth indorsement, January 4, 1926, the commanding officer at 
Camp Marfa reported: 


1. Quarters were not assigned to Lieutenant Bertholet on his arrival for 
the reason that he was to leave with the regiment the second day after his 
arrival for the march to Fort Clark and the quarters which were to be 
assigned to him needed some repairs. 

2. Unoccupied quarters could have been assigned to Lieutenant Bertholet 
on October 2, 1925. 


The Executive order and the regulations are specific that available 
adequate quarters shall be assigned immediately upon an officer’s 
reporting at a new station. These regulations were or should have 
been known to the claimant as well as to his commanding officer. 
Had the officer’s family accompanied him to Camp Marfa it is very 
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probable he would have secured the assignment to himself of avail- 
able public quarters. To what, if any, extent the inability of the 
officer or his dependents to utilize such available adequate quarters 
at his station during the officer’s absence with the regiment contrib- 
uted to the failure to formally assign the quarters was not investi- 
gated by the War Department before transmittal of the claim. It 
appears, however, that a particular set of quarters had been selected 
for the oflicer’s occupancy by the commanding officer before the 
officer’s arrival at his new station. The commanding officer reports 
that such quarters needed some repairs but that there were other un- 
occupied quarters that could have been assigned to him. Whether 
the fact that particular quarters had been selected for assignment 
to him was communicated to the claimant is not shown, but there 
is a reasonable presumption that an officer reporting at a new station 
where he would probably reside with his family for several months 
would evince sufficient interest in the quarters available for the 
occupancy of himself and dependents to make at least casual inquiry 
respecting them. 

The assignment of public quarters is not required to be in any 
particular form; any setting apart of available adequate public 
quarters at his station for the use of an officer and his dependents 
of which he would have been informed by casual inquiry is a suf- 
ficient assignment under the law. 

Upon review the settlement is sustained. 


(A-18364) 


TRAVELING EXPENSES—VACCINATION—HEALTH CERTIFICATES 


There is no authority for the payment from public funds of expenses of 
vaccination and the obtaining of health certificates for foreign service 
officers incident to their change of station. 


Comptroller General McCarl to the Secretary of State, June 16, 1927: 

Consideration has been given your letter of April 22, 1927, sub- 
mitting for decision a protest made by H. M. Wolcott, American 
Foreign Service officer at Caracas, Venezuela, against a disallowance 
of the sum of $11.19 in his travel expense account for charges made 
by him October 13, 1926, for medical vaccination fee and health 
certificate for himself and wife, while in London before sailing to his 
new post of duty in Venezuela. 

In his letter of April 5, 1927, the officer makes the following 
statement relative to the matter: 


Regarding the charge of $11.19 for vaccination and health certificates, it 
is noted that this can not be allowed for the reason that the department 
considers such charges as personal. As a matter of fact this charge was 
incurred solely because the Venezuelan Government admits no alien who does 
not possess such certificates, and I was informed by the steamship company 
that it would be unable to sell me a passage to Venezuela unless these cer- 
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tificates, visaed by the Venezuelan consul, were presented. Inasmuch as 
neither my wife nor myself had any personal desire to be vaccinated nor any 
personal need of a health certificate, the charge, it would seem, should be con- 
sidered as a necessary expense incurred in connection with my travel to this 
post. I shall greatly appreciate it if the department will review this account 
in view of the circumstances. 

The officer’s statement that the charges for undergoing vaccina- 
tion and obtaining the health certificates were incurred incident 
to his change of station from Bilbao, Spain, to Caracas, Venezuela, 
is not questioned. But it has been specifically decided by this 
office, 1 Comp. Gen. 298, and 5 id. 802, that the expense of vaccina- 
tion of employees of the Government under requirements of city, 
State, or foreign-country health regulations is a personal expense 
to be borne by the individual and not an expense properly chargeable 
to public funds. Such a holding is based upon the theory that 
an officer or employee of the Government is to qualify at his own 
expense for the position to which he is appointed, or the travel he 
is required to perform; and while the Government pays under the 
law the travel expenses of its foreign officers when transferred from 
post to post or traveling to their original post of duty, the expense 
of vaccination, although required before proceeding upon the travel 
or prior to landing in a foreign country, is not a part of travel 
expenses, and therefore is not chargeable to public funds unless 
specifically authorized by law. Expenses such as vaccination fees, 
health-certificate fees, etc., must be considered for all intents and 
purposes as expenses which the officer had to incur not as incident 
to the travel or to the performance of the duties of the position te 
which appointed but incident to his qualifications for such position 
or as enabling him to perform the travel or land in the country in 
which he is to perform his duties. 

You are accordingly advised that the appropriation “ Transporta- 
tion of Foreign Service officers,” not providing specifically for the 
payment of expenses of vaccination and the obtaining of health 
certificates for Foreign Service officers, is not chargeable with such 
expenses; neither is any other appropriation under the State De- 
partment available therefor unless specific provision for the purpose 
is made therein. 


(A-18665) 
GENERAL SUPPLY SCHEDULE—OPEN-MARKET PURCHASES— 
DEPARTMENT OF AGRICULTURE 


Where articles scheduled by the General Supply Committee were purchased in 

the open market by a field service of the Department of Agriculture and 
there appears no showing sufficient to establish that an exigency existed 
at the time of purchase which could not have been met by purchase from 
the regular contractors, the transaction was in contravention of the pro- 
visions of the act of June 17, 1910, 36 Stat. 531, which provides the pro- 
cedure for making such purchases, and payment may not be made therefor 
in excess of the regular contract list price. 
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Decision by Comptroller General McCarl, June 16, 1927: 

Doubleday-Hill Electric Co. requested May 16, 1927, review of 
settlement No. 0154279, dated May 11, 1927, wherein its claim in 
the sum of $38.40 for 120, 50-watt S-19, 240-volt, clear, electric lamps, 
at 32 cents each, furnished the Animal Husbandry Experiment Farm, 
Beltsville, Md., July 15, 1925 (per authority No. 444, dated July 1, 
1925), was allowed in the sum of $23.04, the amount of $15.36 being 
disallowed because the purchase could have been made through the 
General Supply Committee for $23.04. 

In its request for review the claimant states: 

The amount of our invoice is $38.40 and you have deducted $15.36 which we 
can not allow. The explanation given of your disallowance of this amount is 
unsatisfactory because we have no contract with the General Supply Com- 
mittee covering lamps, and we see no reason why we can be legally held to 
terms of any contract which we have not signed. Furthermore the amount 


allowed is less than our actual cost on the merchandise, and we believe it is 
the intention of our Government to allow us a legitimate profit for our services. 


For the fiscal year 1926 the Secretary of the Treasury, through the . 
General Supply Committee, pursuant to the provisions of section 4 
of the act of June 17, 1910, 36 Stat. 531, entered into a formal con- 
tract (see Schedule under Class 15, Item 15140) with the General 
Electric Co., also with the Westinghouse Lamp Co., to supply 50- 
watt, P-19 electric bulbs, 120 standard package quantity, 240 volts, 
clear, at $0.192 each, “ For use by the executive departments and 
other establishments of the Government of the United States of 
America in Washington, D. C., and all field services of the Govern- 
ment of the United States of America in continental United States,” 
with a further provision that orders originating from Washington, 
D. C., and vicinity may be sent to their respective offices, as follows: 
General Electric Co. (Edison brand) at 1405 G Street NW., and as 
to the Westinghouse Lamp Co. (Westinghouse brand) at 404 Wilkins 
Building, Washington, D. C. In this connection, it should be noted 
that the claimant furnished the supplies in question from its store 
at 715 Twelfth Street NW., Washington, D. C. 

Under date of April 28, 1927, the superintendent of supplies ad- 
vised this office as follows: 


The lamps inquired about in your letter of April 15, 1927, marked “ Mise— 
0108883-WIC” are not listed in the General Schedule of Supplies but could 
have been purchased under the clause in the contract which reads as follows: 

“It is further understood that the Government will be entitled to purchase 
such other lamps of any class including carbon lamps, that are manufactured 
or may be perfected during the fiscal year 19—, at net prices representing the 
same rate of discount or reduction as may be in effect on lamps already under 
contract between the Government and the contractor on the date of shipment of 
such lamps.” 

The list price of these lamps at the time of the purchase was $0.32 and at 
the discount in effect under the contract of 40% for standard package quan- 
tities, 120 lamps, would have made the cost $0.192. 


The price paid the Doubleday-Hill Co. was $15.36 in excess of 
what the bulbs would have cost if'purchased from the regular con- 
tractors located in Washington, D. C., where the purchase was made. 
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The reason assigned for purchasing these electric bulbs from the 
claimant company, as set forth in the memorandum of the Associate 
Animal Husbandman, dated September 18, 1926, does not authorize 
or justify the action taken. 

The record as presented indicates that no exigency existed requir- 
ing a purchase other than under the regular contracts in force at the 
time, the contractors thereunder being available, and so far as the 
record shows, in position to effect delivery as expeditiously as any 
other dealer. 

It is the duty of every purchasing officer of the Government to 
know or ascertain what classes of articles, which he may be called 
upon to purchase, are covered by general supply contracts, and no 
permission or direction from his administrative superior can relieve 
him of his personal responsibility in the matter. See decision of 
January 21, 1926, A-12179, wherein it was held. 

* * * The act prescribing the procedure for making such purchases is 


mandatory and purchases made in contravention thereof, even though made in 


good faith, can impose no legal obligation on the Government for the unneces- 
sary expenditure. 


Upon review the disallowance is sustained. 


(A-18691) 


PROMOTIONS, AUTOMATIC—MOTOR-VEHICLE SERVICE, POST 
OFFICE DEPARTMENT 


Substitute service of employees in the motor-vehicle service of the Post Office 
Department was not authorized to be included in computing the length of 
service for the purpose of salary classification as of January 1, 1925, or 
for automatic promotions subsequent thereto, under the provisions of the 
act of February 28, 1925, 43 Stat. 1060. 

Adjustments in the salaries of employees in the motor-vehicle service of the 

Post Office Department, necessitated by reason of erroneous administrative 

action heretofore taken in authorizing inclusion of substitute service in 

computing length of service for allocation and promotion of employees in 
the motor-vehicle service, may be made effective as of July 1, 1927, and the 

General Accounting Office will defer collection of excess payments of 

salary for periods prior thereto until the administrative office shall have 

had an opportunity to present the matter to the Congress with a view to 
obtaining validating legislation. 


Comptroller General McCarl to the Postmaster General, June 16, 1927: 

Consideration has been given to your letter of May 27, 1927, re- 
questing decision whether substitute service of employees in the 
motor-vehicle service was authorized to be included in computing 
length of service for the purpose of fixing their salary classification 
in automatic grades as of January 1, 1925, and for automatic promo- 
tions thereafter under provisions of the act of February 28, 1925, 48 
Stat. 1060. 

You state that the administrative office has heretofore authorized 
the counting of such substitute service for the allocation and promo- 












DECISIONS OF THE COMPTROLLER GENERAL 827 


tion of employees in the motor-vehicle service under regulations pro- 
mulgated July 1, 1922, and request, if it is concluded such action was 
unlawful, that necessary readjustments in the salaries of employees 
be made effective as of July 1, 1927, and that action by this office 
looking to any collection of excess payments, either from the post- 
master or from the employee, be deferred until the matter may be 
presented to the Congress. 


It was held in decision of June 9, 1927, A—18584, 6 Comp. Gen. 805, 
as follows: 


There is no statutory provision whatever in the act of February 28, 1925, 
supra, or otherwise, authorizing driver-mechanics in the motor-vehicle service 
to include prior service in temporary or substitute positions prior to their 
appointment in regular permanent positions for the purpose of determining the 
automatic grade in which they should have been allocated as of January 1, 
1925. Section 11 of the act, 43 Stat. 1065, provided for the counting of substi- 
tute service in the cases of clerks in the first and second class post offices and 
the Railway Mail Service, and letter carriers in the City Delivery Service, and 
it must be concluded, in view thereof, that if the Congress had intended the 
same privileges for employees in the motor-vehicle service it would have ex- 
pressly so provided. * * * 


What was stated in said decision with respect to driver-mechanics 
is equally applicable to all other employees under the motor-vehicle 
service. Any authority granted by administrative regulation in 
force prior to January 1, 1925, for counting substitute service of 


motor-vehicle employees in computing length of service, then had no 
statutory sanction and was not recognized in the act of February 28, 
1925. Therefore the administrative practice should have been dis- 
cont-nued in making adjustments under the act of February 28, 
1925, effective January 1, 1925. You state that the provision was 
inadvertently omitted from the statute. This does not reasonably 
appear from the statute, and, even if true, would not have justified 
or authorized the administrative office in construing the statute as 
though the provision for counting substitute service of employees in 
the motor-vehicle service had appeared in the statute. It may be 
stated in this connection that the interests of the Government and 
the others concerned would be best served if doubtful questions of 
law involving expenditures of public funds under new statutes were 
submitted to this office as soon as possible after the passage of the 
act and in advance of any expenditures thereunder. 

As requested, the adjustments in the salaries of employees in the 
motor-vehicle service, necess tated by reason of the erroneous action 
of the administrative office heretofore taken, may be made effective 
as of July 1, 1927, and this office will defer action in collecting excess 
payments of salary for periods prior to July 1, 1927, until the ad- 
ministrative office shall have had an opportunity to present the 
matter to the Congress with a view of obtaining validating legis- 
lation. 

66344°—27——54 





DECISIONS OF THE COMPTROLLER GENERAL 


(A-18734) 
PERSONAL SERVICES—PBX TELEPHONE OPERATORS 


In the absence of a specific showing of facts or circumstances justifying con- 
tinuance of the existing practice of reimbursing telephone companies for 
the employment and supervision of services of PBX telephone operators 
performing services for the Government in the field, on and after July 1, 
1927, such telephone operators will be required to be employed under civil 
service rules and regulations and supervised by Government officers. 


Comptroller General McCarl to the Secretary of the Treasury, June 16, 1927: 

Consideration has been given to your letter of June 1, 1927, 
requesting reconsideration of the action of this office in requiring 
that the existing practice of paying the salaries of PBX telephone 
operators for the offices of the collectors of customs at Boston, Mass., 
and New York City, under contracts with telephone companies, be 
discontinued June 30, 1927, and that thereafter all telephone opera- 
tors performing services for the Government be employed by the 
Government through civil service certification. This requirement 
was based on decisions of this office in 6 Comp. Gen. 51; id. 474. 

It has been held specifically that the services of telephone operators 
are personal services, in decision of March 6, 1926, 5 Comp. Gen. 
700, 701, as follows: 


The services of a telephone operator are clearly personal services, regardless 
of whether they are engaged under a formal appointment or by entering into 
a contract with the person who is to perform the services or with a commer- 
cial concern which agrees to furnish the service. * * * 

While the decision was rendered with particular reference to the 
restrictions upon employment of personal services in the District of 
Columbia imposed by the act of August 5, 1882, 22 Stat. 255, the 
premise on which it was based, viz, that the service of a telephone 
operator is a personal service, is correct, and in this respect there is 
no distinction between service in the District of Columbia and service 
in the field. As a general rule all personal services for the Govern- 
ment should be rendered by persons employed and supervised by 
Government officers. But it is recognized in the quoted decision 
that there may be instances where the services of telephone operators 
might properly be engaged under a contract with the commercial 
concern which agrees to furnish the service. This is true primarily 
for the reason that telephone service is a public utility the equip- 
ment of which is usually not owned by the Government but by the 
telephone company which installs it. It may be necessary and 
advisable in certain instances, particularly where the Government 
occupies space in an office building with other private tenants, or 
there may be other instances, which would justify employment and 
supervision of telephone operators performing service for the Gov- 
ernment, to be by the telephone company. If a reasonable showing 
in this regard is made this office will interpose no objection to the 
continuation of such practice subsequent to June 30, 1927. 
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In the District of Columbia the practice of employment through 
civil service certification and supervision by Government officers, of 
PBX telephone operators performing services for the Government, 
has proven satisfactory, and there would appear to be no reason to 
suppose, in the absence of a clear showing of facts or circumstances 
to the contrary, that the same would not be true in the field, particu- 
larly in buildings occupied exclusively by the Government. It is 
understood, also, to be the general practice in the commercial world 
for large corporations and owners of apartment houses, etc., to em- 
ploy and supervise their own PBX telephone operators. 

Sufficient showing has not been made in the cases of the collectors 
of customs at Boston and New York to justify the existing practice of 
employment and supervision of the telephone operators by the tele- 
phone company. Accordingly, in the absence of such a showing of 
specific facts, on and after July 1, 1927, telephone operators perform- 
ing services for those branches of the Government service should be 
employed under civil service rules and regulations and supervised by 
Government officers. 


(A-8864) 
PAY—LONGEVITY—RETIRED OFFICERS ‘OF THE ARMY 


The act of May 12, 1917, 40 Stat. 48, providing that retired officers of the Army 
shall be entitled to count active service performed after retirement in com- 
puting longevity pay, was repealed by the act of June 10, 1922, 42 Stat. 625. 
3 Comp. Gen. 212; 5 id. 195, modified. 

Comptroller General McCarl to the Secretary of War, June 17, 1927: 

There has been received your letter of March 22, 1927, requesting 
reconsideration of 3 Comp. Gen. 212, and 5 zd. 195, in so far as it was 
held therein that advancement of a retired officer of the Army from 
one pay period to another by reason of active duty performed after 
June 30, 1922, without advancement in rank, was a promotion within 
the meaning of that word as used in section 17 of the act of June 
10, 1922, 42 Stat. 632, and therefore prohibited by that act. 

You contend that promotion in the Army has always meant only 
an advancement in rank as distinguished from pay; that the special 
committee of the House of Representatives drew a clear distinction 
between promotion and advancement through pay periods by reason 
of length of service alone, and that it in no way confused these 
terms as shown by its comments, excerpts from which you quote, on 
bill H. R. 10972, which, with certain minor amendments, was after- 
wards enacted as the act of June 10, 1922. 

The word “ promotion” means moving forward; advancement; 
and as applied to officers may mean advancement in rank or increase 
of pay, or both, dependent upon the connection in which it is used. 
See 26 Comp. Dec. 306, where the word “ promotion ” as used in the 
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act of July 1, 1918, 40 Stat. 717, in its application to chief warrant 
officers, was held to refer to advancement in pay grade. 

The question here presented is as to the sense in which it was used 
in section 17 of the act of June 10, 1922, 42 Stat. 632, providing: 

* * * Active duty performed after June 30, 1922, by an officer on the 
retired list or its equivalent shall not entitle such officer to promotion. * * 

The excerpts from the statements of the special committee quoted 
by you were with reference to the application of the act of June 10, 
1922, to officers on the active list and are not conclusive as to the 
question here presented. The laws providing for promotion and in- 
crease of pay of officers of the Army on the retired list by reason 
of active duty performed after retirement are the following: 

Section 24 of the national defense act of June 3, 1916, 39 Stat. 
183, provided that thereafter any retired officer, who has been or 
shall be detailed on active duty, shall receive the rank, pay, and 
allowances of the grade, not above that of major, that he would have 
attained in due course of promotion if he had remained on the active 
list for a period beyond the date of his retirement equal to the total 
amount of time during which he has been detailed on active duty 
since his retirement. 

The act of May 12, 1917, 40 Stat. 48, provided that thereafter any 
retired officer of the Army who has been detailed to active duty and 
who has since his retirement served on active detail shall be entitled 
to increases of longevity pay, to be computed as provided by existing 
statute for the computation of longevity pay, for the time of his 
service before retirement and on active detail since his retirement. 

Section 24 of the act of June 3, 1916, was amended by the act of 
July 9, 1918, 40 Stat. 890, by substituting the word “colonel” for 
“major,” and as thus amended was reenacted and included in the 
new section 127a of the act of June 3, 1916, added by the act of June 
4, 1920, 41 Stat. 786. 

The Comptroller of the Treasury in decision of July 28, 1916, 23 
Comp. Dec. 58, held that a retired officer of the Army was not 
entitled under the act of June 3, 1916, to count the time he was on 
active duty after retirement. in computing his longevity pay. 

The act of May 12, 1917, was evidently enacted because “ this 
decision. 

Subsequently, however, the Court of Claims in the case of al v. 
United States, 50 Ct. Cls. 281, held that the purpose of the act of 
June 3, 1916, was to increase the pay as well as to provide for the 
promotion of retired officers who are detailed on active duty, and 
that the act did give to retired officers of the Army detailed to active 
duty the longevity pay which would accrue to them by reason of 
their added active service after retirement, which pay they could 
not theretofore receive by reason of the act of March 2, 1903, 32 
Stat. 932. 
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The law providing for the promotion and increase of pay of re- 
tired officers of the Navy, Marine Corps, and Coast Guard by reason 
of active duty since retirement is the act of July 1, 1918, 40 Stat. 717, 
which provided that thereafter, during the existence of war or of 
a national emergency declared by the President to exist, any com- 
missioned or warrant officer of the Navy, Marine Corps, or Coast 
Guard of the United States on the retired list may, in the discretion 
of the Secretary of the Navy, be ordered to active duty at sea or on 
shore; and any retired officer performing such active duty in time 
of war or national emergency, declared as aforesaid, shall be entitled 
to promotion on the retired list to the grade or rank, not above that 
of lieutenant commander in the Navy or major in the Marine Corps 
or captain in the Coast Guard, and shall thereafter receive the pay 
and allowances thereof which his total active service as an officer both 
prior and subsequent to retirement, in the manner rendered by him, 
would have enabled him to attain in due course of promotion had 
such service been rendered continuously on the active list during the 
period of time last past. 

This provision was construed as entitling retired officers promoted 
thereunder to increase of longevity pay by reason of active duty 
performed since retirement. See 25 Comp. Dec. 601. The operation 
of this provision, however, unlike the similar provisions relating to 
the Army, was limited to “during the existence of war or of a 
national emergency declared by the President to exist.” 

There is no doubt that the said provisions of the acts of June 3, 
1916, and June 4, 1920, providing that retired officers of the Army 
detailed to active duty should receive the rank, pay, and allowances 
they would have attained in due course of promotion had they re- 
mained on the active list, not above that of colonel, and the said 
provisions of the act of July 1, 1918, providing for the promotion of 
retired officers of the Navy, Marine Corps, and Coast Guard, by 
reason of active duty performed since retirement, including the nec- 
essary implication therein that such active duty after retirement 
should also be counted for longevity pay purposes, are inconsistent 
with the provision referred to in section 17 of the act of June 10, 
1922, and were therefore repealed by the latter act. 

There is but one other law, the act of May 12, 1917, providing 
for increase of retired pay of retired officers by reason of active 
duty performed after retirement, and it applies only to retired 
officers of the Army. This act is inconsistent with one of the avowed 
purposes of the act of June 10, 1922, to establish a parity in pay 
of the services mentioned in the latter act. 

The evident object or purpose sought to be accomplished by the 
said provision in section 17 of the act of June 10, 1922, which was 


aes 


dealing with the question of pay, was not only to prohibit the 
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further advancement in rank of retired officers but to discontinue 
after June 30, 1922, any increase of retired pay of retired officers 
of any of the services mentioned therein by reason of active duty 
performed after June 30, 1922, and thereby to discontinue the dis- 
parity in retired pay of retired officers of the different services 
previously existing. 

It thus appears that the word “promotion” was used in said 
section 17 not only in the sense of advancement in rank but also 
in the sense of increase of pay. 

On further consideration of the matter it must be held, therefore, 
that the provision in question of the act of May 12, 1917, being 
inconsistent with the act of June 10, 1922, was also repealed by the 
latter act. 

This conclusion is fortified by a reference to the history of the 
legislation before the joint committee of the House and Senate 
appointed under section 13 of the act of May 18, 1920, 41 Stat. 604, 
and the special committees appointed in the House and Senate to 
consider and report a bill for the readjustment of pay and allowances 
of officers of the six services affected by the joint service pay act. 
See House Report No. 753, Sixty-seventh Congress, second session. 
After hearings before the joint committee, a tentative bill was drawn 
by Mr. McKenzie. See “Special Committee Print,” Sixty-seventh 
Congress, second session (no number), “ Outline of a tentative pay 
bill suggested by Hon. John C. McKenzie (printed for the use 
of the Special Committee on the Readjustment of Service Pay) ” 
and reprinted on page 40 of the hearings before the special com- 
mittee of the House of Representatives on H. R. 10972, Sixty-seventh 
Congress, second session. Section 19 of that bill provided: 

That nothing contained in this act shall operate to affect in any manner 
the pay of officers now on the retired list, or officers in an equivalent status, 
of any of the services mentioned in the title of this act are now receiving. 
Hereafter officers of any of the services mentioned in the title of this act 
shall have their retired pay, or equivalent pay, computed as now authorized by 
law on the basis of the active pay which they are receiving as provided in this 
act at the time of retirement. Hereafter no officer of any of the services men- 
tioned in the title of this act who is on the retired list, or in an equivalent 
status, shall receive any increase of retired or equivalent pay on account of 
promotion attained or length of service accumulated because of active duty per- 
formed while a retired officer. 

This bill after discussion was revised by the joint committee with 
the assistance of members of the services affected by the pending 
legislation. See statement of Mr. McKenzie, page 1 of the hearings 
before the special committee of the House. The revised bill con- 
tained the following section 17: 


That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay, or equivalent pay, computed as now authorized by law 
on the basis of pay provided in this act: Provided, That nothing contained in 
this act shall operate to reduce the present pay of officers, warrant officers, and 
enlisted men now on the retired list or officers or warrant officers in an equiva- 
lent status of any of the services mentioned in the title of this act. Active duty 
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performed after June 30, 1922, by an officer on the retired list or its equivalent 
shall not entitle such officer to promotion. Hereafter retired officers of the 
Army, Navy, and Marine Corps below the grade of brigadier general or com- 
modore and retired warrant officers and enlisted men of those services, shall, 
when on active duty, receive full pay and allowances. 

The comments of the members of the services who participated in 
the revision of the bill (see page 2 of the hearings before the special 
House committee) contain the following, page 36 of the hearings: 


The bill proposes that all existing laws authorizing the promotion of retired 
officers shall be repealed. The limit of June 30, 1922, is set as the date when 
present promotion of retired officers through active duty shall cease. It is felt 
that officers who return to active duty and gain promotion thereby did so in 
good faith and in accordance with the will of Congress as expressed by law. 
It would seem to be a moral obligation that this contract entered into in good 
faith by the officer shall be observed by the Government for such reasonable 
time as will terminate at the end of the present fiscal year. The bill provides 
also that service on the active list by the retired officer, or its equivalent, shall 
not entitle an officer to an increase in his retired pay, although it provides that 
when retired officers, warrant officers, or enlisted men are on active duty they 
shall receive the full pay and allowances of their grade. 

The special committees in reporting the language now found in 
the law and contained, as quoted above, in H. R. 10972, adopted 
this comment as to the effect of the language in question. That it 
was the purpose of the committee to repeal all laws under which 
retired officers might receive a further increase of pay for services 
after retirement appears also from the minority report of the com- 
mittee on H. R. 10972. See House Report 926, part 2, Sixty-seventh 
Congress, second session, page 9, where it is stated: 

Many retired officers have been temporarily called into active service since 
the war under authority of a special act and advanced to higher grades, thus 
entitling them to increased retired pay. This special act was unwise, has been 
greatly abused, and the members of the joint committee were in full agreement 
that it should be repealed. 

In authorizing continuing longevity credits for active service 
after retirement for officers of the Army in 3 Comp. Gen. 212 and 
5 Comp. Gen. 195, the documents now available and authorized to 
be used in construing an ambiguous statute were not considered. 
Angexamination thereof requires reconsideration of those decisions, 
and so far as they authorize longevity credit to retired officers for 
active duty after retirement and subsequent to June 30, 1922, they 
will not be authority for such payments and will not be followed 
in the audit of accounts after payments for the month of June, 1927, 
to the officers of the Army and Marine Corps affected by the cited 
decisions. 


(A-18585) 
SUBSISTENCE—HEADQUARTERS 


A United States deputy game warden whose headquarters is the Union Stock 
Yards, Chicago, Il, which are within the corporate limits of the city of 
Chieago, is not, while performing duty in Chicago away from the stock- 
yards district, away from his designated post of duty and may not be 
reimbursed any expenses of subsistence within the meaning of the acts 
authorizing reimbursement therefor. 
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Comptroller General McCarl to the Secretary of Agriculture, June 17, 1927: 

I have your letter of May 17, 1927, requesting review of settle- 
ment No. K-7379-A, dated April 29, 1927, wherein credit was dis- 
allowed in the accounts of A. Zappone, disbursing clerk, Department 
of Agriculture, for subsistence payments made upon voucher No. 
68297, to Edward N. Scholler, United States deputy game warden, 
Department of Agriculture, while in Chicago during July and 
August, 1926, in the sum of $8.75. 

In the request for review you state: 


It is true that the Union Stock Yards are within the corporate limits of 
Chicago, Illinois, but it is also true that the distance from one end of Chicago 
to the other is a matter of thirty miles. The work of Mr. Scholler is such 
that he is required to leave the Union Stock Yards at any time of the day 
and the meals in question which were taken in Chicago were all procured 
when Mr. Scholler had left the Union Stock Yards before 8 o’clock in the 
morning and from which he did not return until after 8 o’clock in the 
eon. * *' * 

* : . w * * a 

In decisions dated September 25, 1911, and April 25, 1912, rendered by the 
Comptroller of the Treasury to the disbursing clerk, Department of Commerce 
and Labor, the authority of the Secretary of that department to designate as 
the official station of an employee of the department involved one of the 
boroughs of New York City as distinct from the remainder of that city, was 
upheld. 

It was not understood that the decisions in question authorized an assign- 
ment of official station by arbitrary limits of one portion of a city as separate 
from the remainder of the city, but it was thought that these decisions per- 
mitted such assignment where a particular section had long been recognized 
as a distinct unit in the city’s organization, especially if such section had 
originally been a separate municipality which had in course of time been 
absorbed in the incorporation of one of the greater cities of the country. 

Under the authorization of the Secretary of Agriculture the Chief of the 
Bureau of Biological Survey designates official stations of the employees of 
that Bureau. Pursuant to the principle enunciated in the decisions cited herein, 
Union Stock Yards, Illinois, was designated as the official station of Edward 
N. Scholler. 

Mr. Scholler is a deputy United States game warden. As such, when in 
active service, his duties require him to inspect various refrigerating plants, 
freight stations, and furrier establishments in various parts of Chicago for 
game illegally held or shipped, and to patrol the outlying sections of the city. 

The city of Chicago covers such a widespread area that Mr. Scholler is fre- 
quently required to be away from Union Stock Yards for several days at a 
time and yet during the entire period of his absence be within the city limits 
of Chicago. At least the practical necessity in the interests of economy 
and efficiency of the service is apparent for the designation of one part of 
Chicago as distinct from the remainder thereof as official station of employees 
engaged in such duties as is Mr. Scholler. 


The two decisions referred to have reference to reimbursement of 
traveling expenses incurred on official business in Brooklyn by cer- 
tain examiners whose official posts of duty were New York City. In 
this connection it may be noted that Brooklyn and New York are 
separated by well defined boundaries, and at the time said decisions 
were rendered had but recently been joined under one municipal ad- 
ministration. No such situation exists with reference to the Union 
Stock Yards and the city of Chicago. Moreover, since. the action 
taken in these two cases, additional legislation has been enacted affect- 
ing the travel status of Government officers and employees. See acts 
of April 6, 1914, 38 Stat. 318, and August 1, 1914, 38 Stat. 680. 
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During the period in which Edward N. Scholler, the payee of the 
voucher claims reimbursement of expenses, his official address was 
5107 South Carpenter Street, Chicago, Ill. It is a well-known fact 
that the Union Stock Yards is located within the city of Chicago and 
that travel through this district, east, west, north, or south, to the city 
limits in a one-fare rate. 

From the foregoing it must be held that the post of duty of this 
employee was the city of Chicago, and that at the time the expenses 
in question were incurred he was not only at his official headquarters 
but also at his home; therefore, not being in a travel status, he was 
not entitled to subsistence allowances. 9 Comp. Dec. 359; 11 id. 250; 
4 Comp. Gen. 466; A-8392, August 7, 1925; A-12270, June 14, 1926 

Upon review the disallowance must be and is sustained. 


(A-18772) 
SUBSISTENCE, PER DIEM IN LIEU OF—WITNESSES 


The per diem allowance for subsistence authorized by section 3 of the act of 
April 26, 1926, 44 Stat. 323, for witnesses, is payable only when 
the place of holding court is so far removed from the place of residence 
as to prohibit the return of the witness theteto from day to day 
and such fact is certified to by the judge or the United States commissioner. 
When the witness does in fact return to his residence the same 
day, he is not entitled to the $3 subsistence per diem, and a certificate of 
the court or the commissioner that the residence of the witness was 
so far removed from the place of holding court as to prohibit the return 
thereto from day to day, being contrary to the facts, can not operate to 
authorize the payment. In no case does the statute authorize the $3 
subsistence allowance when the absence from the residence of the witness 
is confined to one calendar day. 


Decision by Comptroller General McCarl, June 20, 1927: 

There is for consideration by this office the question whether credit 
may be allowed in the accounts of the United States Marshal F. R. 
Fitzpatrick for the December quarter, 1926, for payments of per diem 
allowances of $3 in lieu of subsistence under section 3 of the act of 
April 26, 1926, 44 Stat. 323, to witnesses who were absent from 


their alone of residence for only one calendar day. Said section 3 
of the act in question provides: 


Witnesses attending in such courts, or before such commisisoners, shall 
receive for each day’s attendance and for the time necessarily occupied in going 
to and returning from the same $2, and 5 cents per mile for going from his 
or her place of residence to the place of trial or hearing and 5 cents per mile 
for returning: And Provided further, That witnesses (other than witnesses who 
are salaried employees of the Government and detained witnesses) in the 
United States courts, including the District Court of Hawaii, the District 
Court of Porto Rico, and the Supreme Court of the District of Columbia, who 
attend court or attend before United States commissioners, at points so far 
removed from their respective residences as to prohibit return thereto from day 
to day, shall, when this fact is certified to in the order of the court or the 
commissioner for payment, be entitled, in addition to the compensation pro- 
vided by existing law, as modified by this Act, to a per diem of $3 for expenses 
of subsistence for each day of actual attendance and for each day necessarily 
occupied in traveling to attend court and return home, 
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In the decision of January 21, 1927, 6 Comp. Gen. 480, this office 
construed the section in question to refer to calendar days. The 
mileage and the $2 fee are payable notwithstanding that the juror or 
witness may be absent for only a fraction of a calendar day. The 
per diem of $3 for expenses of subsistence, however, is only payable 
under the statute when the place of holding court is so far removed 
from the place of residence as to prohibit the return thereto from 
day to day and this fact is certified to by the court or the United 
States commissioner. Where the witness is necessarily absent from 
his residence for two or more calendar days the certificate of the 
judge or commissioner will not ordinarily be questioned by this office. 
Where, however, the witness is absent from his place of residence 
for only one calendar day, or does in fact return to his residence 
each day, such absences do not bring him within the proviso of 
section 3 of the act of April 26, 1926, supra, and a certificate by the 
court or the commissioner that the place of holding court is so far 
removed from the place of the witness’s residence as to prohibit the 
return thereto from day to day, being contrary to the known facts, 
can not be accepted by this office as entitling the witnesses to the 
additional per diem for subsistence expenses. 

The accounts of the United States Marshal F. R. Fitzpatrick for 
the December quarter, 1926, will be adjusted in accordance with the 
foregoing. 


(A-18809) 


APPROPRIATIONS—TRAVELING EXPENSES OF CONGRESSIONAL 
COMMITTEES 


The insertion in the appropriation for contingent expenses, Department of 
Labor, of a provision for “ Traveling expenses incident to examination of 
estimates of appropriations in the field,” follows the established practice 
of inserting such provisions to provide for traveling expenses of a com- 
mittee of Congress for the purpose indicated, and the appropriation in 
question is accordingly available for such expense. 


Comptroller General McCarl to the Secretary of Labor, June 20, 1927: 
There has been received your letter of June 8, 1927, requesting 
decision of questions presented as follows: 


The act making appropriations for the Departments of State and Justice 
and for the judiciary, and for the Departments of Commerce and Labor, for 
the fiscal year ending June 30, 1928, and for other purposes (44 Stat. 1178, 
1221), under the heading “Contingent expenses, Department of Labor,” con- 
tains the provision: 

“For contingent and miscellaneous expenses of the offices and bureaus of 
the department, for which appropriations for contingent and miscellaneous ex- 
penses are not specifically made, including the purchase of stationary, furni- 
ture and repairs to the same, carpets, matting, oilcloth, file cases, towels, ice, 
brooms, soap, sponges, laundry, street-car fares not exceeding $200; traveling 
expenses incident to examination of estimates of appropriations in the field; 
lighting and heating; purchase, exchange, maintenance, and repair of motor 
cycles and motor trucks; purchase, exchange, maintenance, and repair of a 
motor-propelled passenger-carrying vehicle, to be used only for official pur- 
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poses; freight and express charges, newspapers not exceeding $275, for which 
payment may be made ip advance; newspaper clippings not to exceed $1,800; 
postage to foreign countries; telegraph and telephone service; typewriters, 
adding machines, and other labor-saving devices; purchases of law books, books 
of reference, and periodicals not exceeding $3,250; in all, $43,700.” 

House Report No. 1837, being the report of the Committee on Appropriations 
on the bill containing that quotation, page 25, under the heading “ Contingent 
expenses,” contains the following language: 

“* * * An amount of $5,000 has been included under ‘Contingent ex- 
penses,’ together with language to the effect of ‘Examination of estimates in 
the field,’ to provide for the expense of travel to enable the subcommittee in 
charge of this bill to avail itself of an opportunity, if possible, this summer, 
to make a visit to the various cities and posts where the immigration border 
patrol and other regulatory officers of the Government are stationed, with the 
view of making a study of the situation and a report on the possibility of 
consolidating these services and avoid duplication of effort. * * *” 

Under the item in the first quotation, “ Traveling expenses incident to exami- 
nation of estimates of appropriations in the field,” it is proposed to pay the 
traveling expenses of an investigating committee to consist of the subcom- 
mittee of the House Committee on Appropriations, namely, Honorable Milton 
W. Shreve, Honorable William B. Oliver, and Honorable Anthony J. Griffin, 
and Mr. Paul A. Malone, the clerk to the subcommittee. At the request of 
the Bureau of the Budget, it is also proposed that Major Jones of that bureau 
accompany this committee of investigation, his traveling expenses also to be 
paid out of that item. The department desires to cooperate in every way 
with the investigation, but there has come to its attention the decision of the 
Comptroller of the Treasury of December 7, 1897 (1V Comp. Dec. 287), and 
his decision of August 5, 1902 (IX Comp. Dec. 59), which raises a doubt whether 
the department under the above-quoted authority can pay the traveling ex- 
penses of this subcommittee, the clerk to the subcommittee, and the representa- 
tive of the Bureau of the Budget. Your opinion is requested as to whether 
the item quoted authorizes the traveling expenses as proposed. 

It is also desired that Mr. Malone, the clerk to the Subcommittee on Appro- 
priations, be designated as special disbursing clerk for the Department of 
Labor for traveling expenses of the party from the item mentioned, and the 
department also requests your opinion whether such designation can legally 
be made. 


In obtaining information for use in considering estimates for 
appropriations the committees act for the Congress, and it is gen- 
erally for the Congress to provide for their expenses. The Congress 
has separated the legislative from the executive appropriations, and 
this is considered generally to forbid the use of the appropriations 
for one branch for the expenses of the other, except where the 
intent to so use the appropriation specifically appears. 4 Comp. 
Dec, 287; 9 id. 59; 23 id. 493; 4 Comp. Gen. 848. 

It is disclosed, however, by your submission that the provision 
in the contingent appropriation for the Department of Labor for 
“ Traveling expenses incident to examination of estimates of appro- 
priations in the field” was inserted by the congressional committee 
for the express purpose of providing for the expenses of the sub- 
committee to make certain field investigations in connection with 
the Immigration Service. Similar language for identical purposes 
has been used in various of the appropriation acts for a number of 
years, and has been recognized by this office as authorizing the use 
of the contingent appropriations in which inserted for traveling 
expenses of the committees of Congress. See 23 Comp. Dec. 493. 
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The appropriation for the Bureau of the Budget for the fiscal 
year 1928, act of January 26, 1927, 44 Stat. 1032, contains a specific 
appropriation for traveling expenses. As it is the duty of that 
bureau, under the budget and accounting act of June 10, 1921, 42 
Stat. 20, to examine the estimates of appropriations submitted by 
the various departments, its appropriation for traveling expenses 
is exclusively available for any traveling expenses incurred by the 
officers or employees thereof engaged upon the duties imposed upon 
that bureau by statute. No intention is shown on the part of the 
Congress to make the contingent appropriation of your department 
available for traveling expenses of persons not connected with your 
department other than the committee of Congress. It must be held, 
therefore, that the contingent appropriation of your department is 
not available to pay the traveling expenses of Major Jones or any 
other officer or employee of the Bureau of the Budget. 

There appears to be no legal objection to the designation by you 
of the clerk of the subcommittee on appropriations as a special 
disbursing agent for the Department of Labor for the payment of 
traveling expenses of a congressional committee from the contingent 
appropriation in question, provided a proper bond is given in accord- 
ance with section 3614, Revised Statutes. See 2 Comp. Dec. 262. 

The questions submitted are answered accordingly. 


(A-18775 
ADVERTISING—BIDS—SPECIFICATIONS 


In the purchase of an automobile for use in the Government service by adver- 
tising, a stipulation in the specifications that it shall weigh not less than 
2,700 pounds is improper and unauthorized, unless it can be shown that 
an automobile weighing less than 2,700 pounds could not meet the actual 
needs of the service. 


Comptroller General McCarl to the Secretary of the Interior, June 22, 1927: 

I have your letter of June 4, 1927, requesting decision whether it 
would be proper to reject the lowest bid received in response to an 
advertisement for automobiles upon the ground that the car offered 
at said bid does not conform to the specifications as to weight. 

Advertisement 10285-A-1, dated April 22, 1927, called for bids to 
furnish a four-door, five passenger closed automobile in accordance 
with the following specifications: 


Car must weigh, fully equipped, not less than 2,700 Ibs., and must be fitted 
with leather upholstering. Equipment must include the following: Tool kit, 
pump, jack, grease gun, extra rim, speedometer, oil gauge, ammeter, automatic 
windshield wiper, rear view mirror, electric horn, front and rear bumpers, 
motometer, and oil can. 


The requirements were set forth in the request for bids as follows: 


A car desired that is sturdy in construction and reliable in performance. It 
must be capable of giving satisfactory service under extremely unfavorable 
road and weather conditions, and must have ample power to travel through 
sand or mud and over steep grades, without injury from overheating or other 
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causes. To meet these requirements the car must have ample weight and 
exceptional mechanical strength, and the engine must have suflicient power for 
all emergencies. * * * 

7 ” 


* Do not quote on extra tire and tube as they will be furnished by 
the Government. 


The lowest bidder stated the car offered weighed 2,710 pounds. 
Doubt having arisen as to the accuracy of the weight stated, a car of 
the make bid on was weighed on Government scales and found to 
weigh 2,690 pounds with a spare tire, tire chains, 10 gallons of 
gasoline, and the radiator filled with water. 

It has been repeatedly held that specifications should be drawn 
with such particularity only as may be necessary to meet the actual 
needs of the service. It is not apparent from anything that is shown 
in the present submission that an automobile weighing less than 2,700 
pounds could not meet the Government’s needs in this instance. It 
would seem unreasonable to assume that the performance qualities 
of an automobile can be determined by weight alone, or that a car 
weighing only 2,600 pounds, 2,500 pounds, or even less, could not be 
“sturdy in construction and reliable in performance ” and could not 
perform satisfactorily “under extremely unfavorable road and 
weather conditions” and “through sand or mud and over steep 
grades.” 

In the absence of a satisfactory showing as to the evidence or facts 
on which was based the administrative determination that no auto- 
mobile weighing less than 2,700 pounds could meet the actual needs 
of the service in this instance it must be held that the stipulation in 
the specifications for an automobile of not less than 2,700 pounds was 
improper and unauthorized, and that there should be readvertising 
under specifications not unnecessarily restricted. 


(A-18796) 


CITIZENS’ MILITARY TRAINING CAMPS—PURCHASE OF BADGES, 
MEDALS, PRIZES, ETC. TO BE AWARDED AT ATHLETIC AND 
OTHER EVENTS 


The appropriation “ Citizens’ military training camps” for the fiscal year 1928 
is available for the purchase of badges, medals, prizes, etc., to be awarded 
to winners in athletic, marksmanship, and other events at such camps, such 
expenses being regarded as incidental to the maintenance of the camps. 


Comptroller General McCarl to the Secretary of War, June 23, 1927: 


I have your letter of June 6, 1927, requesting decision whether the 
appropriation “ Citizens’ military training camps” for the fiscal 
year 1928 is available for the purchase of badges, trophies, prizes, 
medals, etc., to be awarded winners of athletic and other events at 
citizens’ military training camps. 
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Said appropriation, as made by the act of February 23, 1927, 
44 Stat. 1135, is in the following terms: ~~ 


For furnishing, at the expense of the United States, to warrant officers, 
enlisted men, and civilians attending training camps maintained under the 
provisions of section 47d of the National Defense Act of June 3, 1916, as amended 
by the ‘Act of June 4, 1920, uniforms, including altering, fitting, washing, and 
cleaning when necessary, subsistence, and transportation, or in lieu of such 
transportation and of subsistence for travel to and from camps travel allow- 
ances at 5 cents per mile, as prescribed in said section 47d; for such expendi- 
tures as are authorized by said section 47d as may be necessary for the estab- 
lishment and maintenance of said camps, including recruiting and advertising 
therefor, and the cost of maintenance, repair, and operation of passenger- 
earrying vehicles; for reimbursement for the use, including upkeep and depre- 
ciation costs, of supplies. equipment, and material furnished in accordance with 
law from stocks under the control of the War Department; for gymnasium 
and athletic supplies (not exceeding $15,000); for mileage, reimbursement of 
traveling expenses, or allowance in lieu thereof as authorized by law, for officers 
of the Regular Army and Organized Reserves, traveling on duty in connection 
with citizens’ military training camps; for purchase of training manuals, 
including Government publications; for medical and hospital treatment, sub- 
sistence until furnished transportation, and transportation when fit for travel 
to their homes of members of the citiezns’ military training camps injured in 
line of duty while attending camps of instruction under the provisions of sec- 
tion 47a and section 47d of the National Defense Act approved June 3, 1916, as 
amended, and for the cost of preparation and transportation to their homes 
and burial expenses of the remains of civilians who die while attending camps 
of instruction, as provided in section 4 of the Act approved June 3, 1924; in 
all, $2,801,240, to remain available until December 31, 1928: * * * 


There is nothing in the language as used in this appropriation pro- 
viding specifically for the purchase of the articles in question, and 
it was held in decision 5 Comp. Gen. 344 that the purchase of such 
articles could not properly be considered as authorized under item 
“ for gymnasium and athletic supplies ” appearing in the appropria- 
tion act for the fiscal year 1926. 

The appropriation under consideration provides, among other 
things, “for such expenditures as are authorized by said section 47d 
as may be necessary for the establishment and maintenance of said 
camps,” and said section 47d as amended by the act of June 4, 1920, 
41 Stat. 779, authorizes “ expenses incidental to the maintenance of 
said camps.” The expense of purchasing badges, trophies, prizes, 
and medals to be awarded to winners in marksmanship, athletic, and 
other events at camps reasonably may be regarded as incidental to 
the maintenance of the camps. That such was the administrative 
and legislative understanding as to the scope of the appropriation is 
indicated by the fact that in the discussion of the appropriation for 
the fiscal year 1928, as disclosed by the hearings before the subcom- 
mittee of the House Committee on Appropriations, and more par- 
ticularly with respect to an item of $56,316 for “sundry supplies 
(incandescent lamps, badges, recreational supplies, etc.)” appearing 
in the Budget for 1928, it was stated that of that amount the sum of 
$6,800 was proposed to be “used for the purchase of trophies, prizes, 
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and medals” to be awarded in the camps to the different trainees for 
excellence in rifle practice, athletic, and other activities. 
The question submitted is answered in the affirmative. 


(A-18878) 


PERSONAL SERVICES—WINDOW CLEANING—BUREAU OF 
STANDARDS 


Where window-cleaning service may be adequately covered by specifications on 
which bids may be solicited and contracts awarded, there appears no legal 
objection to having the work performed by contract rather than by the em- 
ployment of personal services. 


Comptroller General McCarl to the Secretary of Commerce, June 23, 1927: 
I have your letter of June 15, 1927, as follows: 


Before the maintenance of the buildings of the Bureau of Standards was 
transferred to the Director of Public Buildings and Public Parks it had been 
the custom of this department to have the windows of that bureau cleaned 
annually by contract, for which bids were invited, and the department is 
informed that this custom was followed by the Director of Public Buildings 
and Public Parks while these buildings were under his control. The mainte- 
nance of these buildings is now again under the supervision of the department, 
and in view of section 4 of 22 Stat. 255 your decision is respectfully requested 
as to whether the department may continue to have this work done by contract 
or whether the cleaning of windows would be termed personal services. 

If it is possible, the bureau desires this work to be performed by contract, 
for the following reasons: 

1. The appropriation “ General expenses,” under which this work has always 
been performed, does not provide for the employment of personal services. 

2. Temporary laborers qualified for this kind of work can not be obtained 
from the civil service register. 

3. It is much cheaper to do the work by contract, as the department does 
not have the equipment to do the work, as many of the windows can only be 
reached by scaffolding or chairs swung from ropes from the roof, and if it 
were possible to obtain experienced men it would still require the employment 
of a nonworking foreman at a total cost much greater than the contract price. 

In view of the fact that the department intends to use a current appropria- 
tion, it is respectfully requested that you favor us with your decision at the 
earliest possible date. 


It is understood that you propose to pay for this service from the 
appropriation made in the act of April 29, 1926, 44 Stat. 356, which 
provides: 

General expenses: [Bureau of Standards] For fuel for heat, light, and power; 
office expenses, * * * and contingencies of all kinds, $68,355, 

If the window-cleaning service here involved can be adequately 
covered by specifications on which bids can be solicited and con- 
tracts awarded there would appear to be no legal objection to having 
the work performed by contract rather than by the employment of 
personai services. See 6 Comp. Gen. 225; also decision of May 16, 
1927, A-18201. 

The question presented is answered accordingly. 
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TRAVEL ALLOWANCE—ENLISTED MAN OF THE ARMY 


An enlisted man of the Army discharged before expiration of his term of enlist- 
ment to permit his reenlistment for a longer period is not “ discharged from 
the Army ” within the meaning of section 126 of the act of June 3, 1916, 39 
Stat. 217, as amended by the act of September 22, 1922, 42 Stat. 1021, and 
upon eventually being completely separated from the service by discharge 
he is entitled to travel allowance to the place of entry into the service in the 
enlistment from which discharged for purposes of reenlistment. 


Decision by Comptroller General McCarl, June 25, 1927: 

There is for consideration the claim of First Sergt. Milo D. McCarl, 
Battery A, Thirteenth Field Artillery, for the difference between 
travel allowance computed on the distance from Schofield Barracks, 
Hawaii, to Camp Dodge, Iowa, and such allowance paid to him on 
discharge from the Army August 23, 1923, computed on the distance 
from Schofield Barracks to Camp Lewis, Wash. 

The record shows that claimant reenlisted in the Army May 11, 
1920, at Camp Dodge, Iowa, for one year. On August 23, 1920, prior 
to expiration of his term of enlistment, he was discharged at Camp 
Lewis, Wash., for the purpose of reenlisting for three years with a 
view to his assignment to foreign service. He was discharged at 
Schofield Barracks, Hawaii, August 23, 1923, by reason of expiration 
of term of enlistment. 

The law authorizing travel pay at the time of his discharge of 
August 23, 1923, is the act of September 22, 1922, 42 Stat. 1021, which 
provides in part as follows: 

126. Hereafter an enlisted man discharged from the Army, Navy, or Marine 
Corps, except by way of punishment for an offense, shall receive 5 cents per 
mile for the distance from the place of his discharge to the place of his accept- 
ance for enlistment, enrollment, or muster into the service: Provided, That for 
sea travel involved in travel between place of discharge and place of acceptance 
for enrollment, enlistment, or muster into the service guly transportation in 
kind and subsistence en route shall be allowed: * * 

It has been uniformly held that an enlisted man discharged be- 
fore the expiration of his term of enlistment, or released from his 
contract of enlistment in order to enable him to continue in the 
military service, is not “discharged from the Army” within the 
meaning of the travel pay law cited. 27 Comp. Dec. 980; decision 
of September 11, 1925, A-10856. In all such cases, however, it has 
been uniformly held that when eventually completely separated 
from the service by discharge travel pay is payable to the place 
where the man entered the service in the enlistment from which dis- 
charged before expiration of enlistment to continue in the military 
service in another enlistment or in another capacity, 2 Comp. Dec. 
504; 26 id. 339. 

laimant’s “place of acceptance of enlistment, enrollment, or 


muster into the service ” in the enlistment expiring August 23, 1923, 
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was therefore Camp Dodge, Iowa, and he is entitled to travel pay 
to that place, being for 1,941 miles at 5 cents per mile, or $97.05. 
Payment is authorized of his claim for the difference between this 
amount and $46.45 received by him at time of discharge, or $50.60. 


(A-18812) 


RETIREMENT, CIVILIAN—CERTIFICATION FOR RETENTION 
AFTER AGE 


An “as of course” certificate by the head of the department or office con- 
cerned for the retention of an employee in the civil service beyond the 
age for retirement, based upon the application of the employee, who proves 
his efficiency and physical fitness for retention under authority of the 
second paragraph of section 2 of the civil retirement act, as amended by 
the act of July 3, 1926, 44 Stat. 905, and the approval thereof and certifi- 
cation by the Civil Service Commission, must both be made before the 
employee reaches retirement age in order to prevent his automatic separa- 
tion from the service upon reaching such age. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, June 25, 1927: 


Consideration has been given to your letter of June 7, 1927, as 
follows: 


There is referred herewith a letter * * * relating to the continuance in 
the service of Peter 8S. Demaree, carrier in the post office at Wichita, Kansas. 

Decisions from your office have consistently held that where an employee with 
15 years of service reaches the age of retirement without having been certi- 
fied for continuance by the department and such continuance approved by this 
commission he is automatically separated from the service. These decisions, 
however, do not appear to have considered the provisions of the second para- 
graph of section 2 of the act of July 3, 1926, to the effect that whenever an 
employee makes application for continuance and submits acceptable proof of 
his physical fitness to perform the work he shall, if certain information required 
by the paragraph shows that he has been efficient and competent during the 
two years next preceding application for continuance, be certified for continu- 
ance “as of course.” 

The commission requests to be informed whether, in case the applicant for 
retention under this provision of law complies with all these requirements and 
the department fails to take action before he reaches retirement age, he is 
automatically separated from the service. In the present case of Mr. Demaree 
the record of efficiency and medical certificate submitted are such that the 
commission would have approved his continuance had it received the certifica- 
tion of the department in time to give its approval prior to Mr. Demaree’s 
reaching the age of retirement. The commission would approve his retention 
now if your office rules that such certificate of retention would be valid. 


In decision of April 2, 1927, 6 Comp. Gen., 651, 652, construing 
the retirement act as amended, it was stated as follows: 


1. As amended by section 1 of the act of March 3, 1927, supra, the first part 
of section 2 of the act of July 3, 1926, 44 Stat. 905, reads as follows: 

“All employees to whom this act applies shall, on arriving at retirement 
age as defined in the preceding section and having rendered fifteen years of 
service, be automatically separated from the service, and all salary, pay, or 
compensation shall cease from that date, and it shall be the duty of the head 
of each department, branch or independent office of the Government concerned 
to notify such employees under his direction of the date of such separation 
from the service at least sixty days in advance thereof: Provided, That if the 
head of the department, branch, or independent office of the Government in 
which he is employed certifies to the Civil Service Commission that by reason 
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of his efficiency and willingness to remain in the civil service of the United 
States the continuance of such employee therein would be advantageous to 
the public service, such employee may be retained for a term not exceeding 
two years upon the approval and certification by the Civil Service Commission 
~ + *” 

Under the plain terms of this statute the separation from the service and 
the termination of all right to salary, pay, or compensation become effective 
automatically on the arrival of the employee at retirement age, except in those 
eases in which the separation is prevented by compliance with the terms of 
the proviso above quoted. If the action of either or both the head of the 
department concerned and/or the Civil Service Commission, in connection with 
the certification of an employee for retention in the service, is not fully com- 
pleted on or prior to the date the employee reaches retirement age, it is 
obvious that under the quoted provision he would become automatically sepa- 
rated from the service and the law makes no provision for reinstatement of 
an employee thus automatically separated from the service. Therefore, a 
certification or approval subsequently made would be without any force or 
effect. This question is answered in the affirmative. 


The second paragraph of section 2 of the retirement act, as 
amended July 3, 1926, supra, provides as follows: 

Whenever an employee shall make application for such continuation in the 
civil service, and shall submit acceptable proof of his present physical fitness 
to perform his work, it shall be the duty of the head of the department, 
branch, or independent office of the Government concerned td obtain from 
the immediate superior in the service of such applicant all efficiency ratings 
and other information on file respecting the character of the work of such 
applicant, and shall also obtain from such immediate superior his opinion 
in writing with respect to the efficiency of the work performed by such appli- 
eant. From such information shall be eliminated increases in ratings, credits, 
and other preferences for any cause whatsoever other than the character of 
work actually performed. Should such information show that the applicant 
has been efficient and competent during the two years next preceding his 
application for continuance in the civil service, the head of the department, 
branch or independent office of the Government concerned shall, as of course, 
certify to the United States Civil Service Commission that, by reason of the 
efficiency and willingness of such applicant to remain in the civil service of 
the United States, the continuance of such employee would be advantageous 
to the public service. 

In addition to the right otherwise granted by the act to the head 
of an office or department to certify employees for retention because 
of a need of the United States for the services of the employee, the 
quoted paragraph grants a right to the employee to make application 
on his own behalf for retention, and to have considered in connec- 
tion therewith his physical fitness and his efficiency and competency 
during the two years next preceding his application for retention. 
When such an application is filed it becomes the duty of the head of 
the department, branch, or independent office to examine the facts of 
physical fitness, competency, efficiency, etc., as indicated in the law, 
and conclude therefrom whether he may properly certify that the 
retention of the employee would be advantageous to the public 
service. If he may properly so conclude from the facts appearing, 
it would seem the intent of the enactment that he do so, but there is 


clearly responsibility for the exercise of judgment in the matter on 
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the head of the office called upon to make the determination, and if, 
in his judgment, the facts of his physical fitness, efficiency, and com- 
petency are such that it would not be advantageous to the United 
States to retain the employee, it would be his duty to decline making 
the certificate—or more—to state his conclusion as to the inefficiency 
or incompetency of the employee involved as found from the facts. 

But there is nothing in the statute that can be construed as 
authorizing the making of the “as of course” certificate for re- 
tention subsequent to the date the employee reaches the age of 
retirement, or as suspending the operation of the provision of the 
statute relative to the automatic separation of the employee from the 
service in case the certificate is not made before the employee reaches 
retirement age. In other words, the additional provisions con- 
tained in the second paragraph of section 2 have to do with the 
making of the certificate for retention and do not alter or render 
inoperative the provision in the preceding paragraph relative to 
the automatic separation from the service of employees who are 
not certified for retention before they reach the age of retirement. 
In connection with the making of the certificate there is involved 
something more than the performance of a mere perfunctory minis- 
terial duty. The law requires the exercise of a judgment or a dis- 
cretion by the head of the department or office concerned and by 
the Civil Service Commission; and unless such judgment or dis- 
cretion is exercised and the certificate made before the employee 
arrives at the age of retirement he will be automatically separated 
from the service, under the plain terms of the law, and there is 
no authority of law for his reinstatement on the basis of any cer- 
tification thereafter made. 

While it is most unfortunate that an employee applying in due 
time for retention beyond the age of retirement, and whose qualifica- 
tions as to physical fitness, efficiency, etc., are such as to justify 
his retention, should be deprived of that privilege by the derelic- 
tion of some officer in the establishment in which he is employed, 
yet there appears no authority in the controlling statute to author- 
ize this office, because of that fact or circumstance, to make any 
exception to the statutory requirement that the certificate, to be 
effective, must be made prior to the time the employee reaches the 
age of retirement. 

You are advised, therefore, that upon the facts submitted a cer- 
tificate of retention made subsequent to May 19, 1927, in the case of 
Peter S. Demaree, would not be valid or effective to retain the 
employee in the service after said date. 
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MILEAGE—TRAVEL WITHOUT TROOPS—ARMY OFFICERS— 
APPROPRIATION APPLICABLE 


Payment of mileage to commissioned officers of the Army traveling without 
troops on duty in connection with studies, surveys, etc., of battle fields 
within the continental limits of the United States may be made only from 
the regular mileage appropriations of the Army. The appropriation “ Sur- 
vey of battle fields, 1928,” act of February 23, 1927, 44 Stat. 1140, is not 
applicable to such payments. 


Comptroller General McCarl to the Secretary of War, June 25, 1927: 

There has been received your letter dated June 13, 1927, request- 
ing decision as to the appropriation that may properly be charged 
with mileage of officers of the Army when traveling on duty in 
connection with the objects for which an appropriation was made by 
the act of February 23, 1927, 44 Stat. 1140, which reads: 

For defraying the cost of studies, surveys, and field investigations authorized 
in the Act entitled “An Act to provide for the study and investigation of 
battle fields in the United States for commemorative purposes,” approved 
June 11, 1926, $15,000. 

The act of June 11, 1926, 44 Stat. 726, referred to, provides in 
part: 

That the Secretary of War is hereby authorized to have made studies and 
investigations and, where necessary, surveys of all battle fields within the 
continental limits of the United States whereon troops of the United States 
or of the original thirteen colonies have been engaged against a common 
enemy, with a view to preparing a general plan and such detailed projects as 


may be required for properly commemorating such battle fields or other adjacent 
points of historic and military interest. 


Provision is made in annual appropriation acts making appro- 
priations for the military and nonmilitary activities of the War 
Department for mileage of the Army, reading: 


For mileage, reimbursement of actual traveling expenses, or per diem allow- 
ances in lieu thereof, as authorized by law, to commissioned officers, warrant 
officers, contract surgeons, and expert accountant, Inspector General’s Depart- 
ment...? .%.*%, 

The question here for decision is whether the payment of mileage 
to commissioned officers of the Army for travel performed under 
orders and without troops, who may be assigned to duty in connec- 
tion with the making of neccessary studies and investigations of 
battle fields, as contemplated by the enactments referred to above, 
may be made from the appropriation made by the act of February 
23, 1927, supra, or from appropriations for mileage of the Army. 

The act of April 23, 1904, 33 Stat. 267, provided that thereafter 
“all allowances for mileage shall be made solely from the sums 
herein appropriated for such purposes,” and this legislation has been 
held to be permanent legislation. 11 Comp. Dec. 178. There have 
been exceptions made to the act of 1904 as, for example, the act 
of May 12, 1917, 40 Stat. 43, and 65, which provided that mileage 
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to officers in the aviation section, Signal Corps, and to officers of the 
Ordnance Department should be paid from the appropriations for 
the work in connection with which the travel was performed. In 
this connection see 26 Comp. Dec. 291; 27 zd. 1052. 

It has been uniformly held by the accounting officers of the Gov- 
ernment that where ane appropriation is available for a specific 
purpose no other appropriation is available for that purpose unless 
the language of the more general appropriation indicates an inten- 
tion upon the part of the Congress to make it available in addition 
to the appropriation for the specific object. 1 Comp. Dec. 126, 317; 
17 id. 910; 5 Comp. Gen. 399. 

Accordingly, in reply to your request, you are advised that the 
appropriation for defraying the cost of studies, surveys, etc., of 
battle fields in the United States is not available and may not be 
used for the payment of mileage to commissioned officers of the 
Army when engaged upon such duty, the mileage of such officers 
being payable only from funds provided under mileage of the Army 
in annual appropriation acts for the War Department. 


(A-18943) 


TRAVELING EXPENSES — AIR TRAVEL— ENCAMPMENTS — 
NATIONAL GUARD 


Officers, warrant officers, and enlisted men forming the personnel of organiza- 
tions of the National Guard moving as such by air to and from encamp- 
ments held under section 94 of the national defense act of June 3, 1916, 
39 Stat. 206, are not entitled, under paragraph 14 of Executive order 
No. 4610 of March 10, 1927, to reimbursement of traveling expenses in- 
curred by reason of such travel. 


Decision by Comptroller General McCarl, June 25, 1927: 

There is for consideration the intention and meaning of paragraph 
14 of the Executive order of March 10, 1927, No. 4610, establishing 
regulations under section 20 of the joint pay act of June 10, 1922, 
as amended by section 6 of the act of July 2, 1926, 44 Stat. 782, 
creating an Air Corps of the Army, so far as it relates to reimburse- 
ment of travel expenses for travel by ait of officers, warrant officers, 
and enlisted men of the National Guard traveling to and from 
encampments held under section 94 of the national defense act. 

Section 20, as amended, provides: 


That all officers, warrant officers, and enlisted men of all branches of the 
Army, Navy, Marine Corps, and Coast Guard, when by orders of competent 
authority they are required to participate regularly and frequently in aerial 
flights, and when in consequence of such orders they do participate in regular 
and frequent flights as defined by such Executive orders as have heretofore 
been, or may hereafter be, promulgated by the President, shall receive the same 
increase of their pay and the same allowance for traveling expenses as are 
authorized for the performance of like duties in the Army. Exclusive of the 
Army Air Corps, and student aviators and qualified aircraft pilots of the Navy, 
Marine Corps, and Coast Guard, the number of officers of any of the services 
mentioned in the title of this Act who may be required by competent authority 





848 DECISIONS OF THE COMPTROLLER GENERAL 


to participate regularly and frequently in aerial flights as defined by such 
Executive orders as have heretofore been, or may hereafter be, promulgated 
by the President shall not at any one time exceed 1 per centum of the total 
authorized commissioned strength of such service. Officers, warrant officers, 
and enlisted meu of the National Guard participating in exercises or perform- 
ing duties provided for by sections 92, 94, 97, and 99 of the National Defense 
Act, as amended, and of the Reserves of the services mentioned in the title 
of this Act called to active duty shall receive an increase of 50 per centum 
of their pay when by orders of competent authority’ they are required to par- 
ticipate regularly and frequently in aerial flights, and when in consequence 
of such orders they do participate in regular and frequent aerial flights as 
defined by such Executive orders as have heretofore been, or may hereafter be, 
promulgated by the President aud when such flying involves travel they shall 
also receive the same allowances for traveling expenses as are or hereafter 
may be authorized for the Regular Army: Provided, That when oflicers, war- 
rant officers, and enlisted men of the National Guard are entitled to armory 
drill pay, the increase of 50 per centum thereof herein provided shall be based 
on the entire amount of such armory drill pay to which they shall be entitled 
for a calendar month or fractional part thereof, and the required aerial flights 
may be made at ordered drills of an Air Service organization, or at other times 
when so authorized by the President. Regulations in execution of the provi- 
sions of this section shall be made by the President and shall, whenever prac- 
ticable in his judgment, be uniform for all the services concerned. 


Paragraph 14 of the Executive order provides: 


When traveling in a continuous journey by air on duty without troops, 
under competent orders, actual and necessary expenses, not to exceed $8.00 
per day, shall be paid to officers, contract surgeons, warrant officers, and 
enlisted men of the Army, Navy, Marine Corps, Coast Guard, and the National 
Guard. When traveling by air under competent orders, to and from encamp- 
ments held under section 94, national defense act, officers, warrant oflicers, 
and enlisted men of the National Guard shall be reimbursed as provided 
herein. 


The act of July 11, 1919, 41 Stat. 109, provides: 


* * * ‘That hereafter actual and necessary expenses only, not to exceed 
$8 per day, shall be paid to officers of the Army and contract surgeons when 
traveling by air on duty without troops, under competent orders: * * *. 

Ever since pay rights or allowances have been authorized for 
duty with or without troops “traveling with troops” has been re- 
garded as covering all cases of officers included in orders for move- 
ment in whatever manner of their appropriate commands. So also 
payment of travel expenses, as such, to enlisted men is authorized 
only for travel under orders when “ not embraced in the movement 
of troops.” Act of April 20, 1918, 40 Stat. 534. Under these basic 
laws it has been held that officers, warrant officers, and enlisted men 
of a National Guard organization preceding as a unit by air to an 
encampment are not in a travel status and are not entitled to reim- 
bursement of travel expenses under the acts of July 11, 1919, or 
April 20, 1918. 6 Comp. Gen. 398. 

The last sentence of paragraph 14 of the Executive order is, there- 
fore, not understood as intending by “ regulation” to give a right 
directly contrary to the specific terms of the laws authorizing pay- 
ment of travel expenses. The purposes of the cited sentence ap- 
parently was to provide for payment of travel expenses to officers, 
warrant officers, and enlisted men of the National Guard traveling 





DECISIONS OF THE COMPTROLLER GENERAL 849 


by air on duty without troops under competent orders to and from 
encampments only when all the requisites of the statutes authorizing 
reimbursement of travel expenses for travel by such personnel are 
met; that is, (1) the travel is by air, (2) is on duty without troops, 
and (3) is under competent orders. It will not be interpreted as 
authorizing reimbursement of travel expenses to officers, warrant 
officers, and enlisted men forming the personnel of organizations of 
the National Guard moving as such by air to and from encampments 
held under section 94 of the national defense act. 

Action in the audit will be in accordance with this interpretation. 


(A-18825) 


OATHS—EXPENSE ACCOUNTS 


The National Advisory Committee for Aeronautics may be regarded as an ex- 
ecutive department or bureau within the meaning of section 8, act of Au- 
gust 24, 1912, 37 Stat. 487, and the chief clerk of such committee, or a clerk 
designated by him for the purpose, may administer oaths to accounts for 
travel or other expenses against the United States. There appears no law, 
however, authorizing the chief clerk or other officer or employee of the com- 
mittee to administer any other oaths. 


Comptroller General McCarl to the Chairman, National Advisory Committee 
for Aeronautics, June 27, 1927: 


I have your letter of June 1, 1927, requesting decision upon ques- 


tions presented as follows: 


1. Is it lawful for the chief clerk of the National Advisory Committee for 
Aeronautics, as such, to administer oaths required by law in connection with 
official business of the committee? 

2. Is it lawful for the committee to authorize some other clerk to administer 
oaths required by law in connection with official business of the committee? If 
so, would oaths administered by such clerk be accepted as valid by the General 
Accounting Office? 


Section 8 of the act of August 24, 1912, 37 Stat. 487, provides: 


After June thirtieth, nineteen hundred and twelve, postmasters, assistant post- 
masters, collectors of customs, collectors of internal revenue, chief clerks of 
the various executive departments and bureaus, or clerks designated by them 
for the purpose, the superintendent, the acting superintendent, custodian, and 
principal clerks of the various national parks and other Government reserva- 
tions, superintendent, acting superintendents, and principal clerks of the differ- 
ent Indian superintendencies or Indian agencies, and chiefs of field parties, are 
required, empowered, and authorized, when requested, to administer oaths, re- 
quired by law or otherwise, to accounts for travel or other expenses against the 
United States, with like force and effect as officers having a seal; for such 
services when so rendered, or when rendered on demand after said date by 
notaries public, who at the time are also salaried officers or employees of the 
United States, no charge shall be made; and on and after July first, nineteen 
hundred and twelve, no fee or money paid for the services herein described shall 
be paid or reimbursed by the United States. 


The National Advisory Committee for Aeronautics may be re- 
garded as an executive department or bureau within the meaning of 
the above quoted provision. Therefore its chief clerk, or a clerk 
designated by him for that purpose, is authorized to administer 
oaths “to accounts for travel or other expenses against the United 
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States,” but there appears to be no law authorizing the chief clerk or 
other officer or employee of your committee to administer any other 
oaths. In this connection see 19 Comp. Dec. 217, 246; A-4705 and 
A-4716, October 20, 1924. 


(A-17969) 
PERSONAL SERVICES—STENOGRAPHIC REPORTING 


The stenographic reporting of a hearing before a United States commissioner 
in connection with an arrest on a warrant, such report being desired and 
requested by a prohibition administrator and not required for the purposes 
of the commissioner, is primarily for performance by a regular employee 
of the prohibition service or, if none are available, by the temporary hire of 
a stenographer at rates prescribed by the classification act. The employ- 
ment of a court reporter under such circumstances is unauthorized. 

Decision by Comptroller General McCarl, June 29, 1927: 

Leon F. Miller requested, March 21, 1927, review of settlement 
dated March 18, 1927, disallowing his claim No. 0164831 for $152.25 
as payment for services in reporting a hearing in June, 1926, in the 
case of the United States v. Knouse & Knouse. The nature of the 
hearing and the circumstances under which it was held are reported 
by the Federal prohibition administrator, in a letter dated May 6, 
1927, as follows: 

At the time of the hearing in the Knouse & Knouse case, this case was con- 
sidered of exceptional importance. In fact, it was believed that a huge con- 
spiracy case would be uncovered, including a great many doctors in that part 
of the country. In view of that, it was deemed both expedient and wise to 
have a trained reporter take down the testimony, so that if important testi- 
mony was developed, there would be no likelihood of a slip-up. This was not 
a revocation, but was the testimony in the commissioner’s hearing. No other 
reporter was available and one seemed absolutely urgent. The reporter was 
employed, so I understand, at the direction of W. H. McNaugher, legal adviser, 
of the fourth district, Pittsburgh, Pa., at that time. The hearing was held before 
United States Commissioner Levin, after Jacob Knouse and others had been 


arrested on warrants charging a conspiracy to violate the national prohibition 
act. 


Under section 21 of the act of May 28, 1896, 29 Stat. 184, the 
United States commissioner is entitled to a fee of $5 for hearing and 
deciding upon criminal charges which fee covers the cost of reducing 
the testimony to writing “when required by law or order of the 
court.” If the commissioner finds a stenographer necessary or de- 
sirable in connection with the reduction of the testimony to writing 
it must be at his own expense. See paragraphs 1541 and 1543 of the 
instructions to United States marshals, attorneys, clerks, and commis- 
sioners, July 1, 1925. See also 4 Comp. Dec. 236 

In the present case, however, it appears that the employment of 
the court reporter was not for the purpose of reducing the testimony 
to writing for use by the United States commissioner but was solely 
for purposes of the prohibition forces in an endeavor to develop 
evidence of a suspected conspiracy involving others in addition to 
the defendant under arrest. As the United States commissioner is 
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not authorized to hire a court reporter and must pay any stenog- 
rapher out of his own pocket, even if the court or some law requires 
the testimony reduced to writing, the need for the prohibition serv- 
ice to hire a court reporter to take the testimony under such condi- 
tions is not apparent. So far as the needs of that service are 
concerned the proceedings were in the nature of an administrative 
hearing, the reporting of which, if considered necessary, was for 
performance by a regular employee or, if none were available, by 
the temporary hire of a stenographer at rates prescribed by the clas- 
sification act of 1923, as extended to the field by the act of December 
CG, 1924, 43 Stat. 704. See 4 Comp. Gen. 908; 5 id. 968; 6 id. 439, 
699, and 756. 
Upon review the settlement must be and is sustained. 


(A-18766) 
PAY—AVIATION DUTY 


The Executive order of March 10, 1927, issued under section 20 of the act of 
June 10, 1922, 42 Stat. 632, as amended by section 6 of the act of July 2, 
1926, 44 Stat. 782, in excusing participation in regular and frequent aerial 
flights, us therein defined, for a period of three months by an officer or 
enlisted man who, while assigned to duty requiring regular and frequent 
participation in aerial flights, is injured in an aviation accident, does not 
authorize payment of the increased pay for flying during the said three 
months while excused from performance of flying duty. 


Comptroller General McCarl to the Secretary of the Navy, June 29, 1927: 

There has been received your letter of June 3, 1926, requesting 
approval, so far as disbursements are involved, of revised instruc- 
tions in section F of the “ Pay bill instructions,” to accord with sec- 
tion 20 of the act of June 10, 1922, 42 Stat. 632, as amended by the 
act of July 2, 1926, 44 Stat. 780, and the Executive order of March 
10, 1927, pursuant thereto. 

The revised instructions and Executive order are as follows: 


ADDITIONAL PAY FOR OFFICERS AND ENLISTED MEN UNDER OBDERS REQUIRING 
AERIAL FLIGHTS 


1. (a) Section 20 of the act of June 10, 1922, as amended by the act of 
July 2, 1926, is as follows: 

“Sec. 20. That all officers, warrant officers, and enlisted men of all branches 
of the Army, Navy, Marine Corps, and Coast Guard, when by orders of compe- 
tent authority they are required to participate regularly and frequently in 
aerial flights, and when in consequence of such orders they do participate in 
regular and frequent flights as defined by such Executive orders as have here- 
tofore been, or may hereafter be, promulgated by the President, shall receive 
the same increase of their pay and the same allowance for traveling expenses 
as are authorized for the performance of like duties in the Army. Exclusive 
of the Army Air Corps, and student aviators and qualified aircraft pilots of 
the Navy, Marine Corps, and Coast Guard, the number of officers of any of the 
services mentioned in the title of this act who may be required by competent 
authority to participate regularly and frequently in aerial flights as defined by 
such Executive orders as have heretofore been, or may hereafter be, promul- 
gated by the President shall not at any one time exceed 1 per centum of the 
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total authorized commissioned strength of such service. Officers, warrant 
officers, and enlisted men of the National Guard participating in exercises or 
performing duties provided for by sections 92, 94, 97, and 99 of the national 
defense act, as amended, and of the reserves of the services mentioned in the 
title of this act called to active duty shall receive an increase of 50 per centum 
of their pay when by orders of competent authority they are required to par- 
ticipate regularly and frequently in aerial flights, and when in consequence of 
such orders they do participate in regular and frequent aerial flights as defined 
by such Executive orders as have heretofore been, or may hereafter be, pro- 
mulgated by the President and when such flying involves travel they shall also 
receive the same allowances for traveling expenses as are or hereafter may 
be authorized for the Regular Army: Provided, That when officers, warrant 
officers, and enlisted men of the National Guard are entitled to armory drill 
pay, the increase of 50 per centum thereof herein provided shall be based on the 
entire amount of such armory drill pay to which they shall be entitled for a 
calendar month or fractional part thereof, and the required aerial flights may 
be made at ordered drills of an air service organization, or at other times 
when so authorized by the President. Regulations in execution of the pro- 
visions of this section shall be made by the President and shall, whenever 
practicable in his judgment, be uniform for all the services concerned.” 

(b) Note that the words “ when detailed to duty involving flying” have been 
replaced by the following: 

“When by orders of competent authority they are required to participate 
regularly and frequently in aerial flights, and when in consequence of such 
orders they do participate in regular and frequent flights as defined by such 
Executive orders as have heretofore been, or may hereafter be, promulgated 
by the President.” 

The words “as are authorized for the performance of like duties in the 
Army,” refer to the 50 per cent of the base pay plus longevity. 

(c) Two factors underlie the right of a man to increased pay for flying, i. e.: 

(a) That he be in receipt of orders from competent authority requiring 
aerial flights. ° 
(b) That he perform the flying prescribed in the Executive order. 

2. (a) The Executive order (copy attached), embodying the regulations 
required by section 20 of the act, as amended, therefore, has as its underlying 
principles : 


(a) That an officer, warrant officer, or enlisted man, assigned to duty 
in the aeronautic organization of the Navy must receive orders of com- 
petent authority which require him to participate regularly and frequently 
in aerial flights. 

(b) That he must perform the flying prescribed in the Executive order. 

(b) It is evident that Congress intended the increased pay for flying as a 
compensation for the risk incurred by reason of flying and therefore a minimum 
amount of flying is required to entitle a person, under orders requiring aerial 
flights, to increase in pay and this minimum is the same for all personnel. 

(c) Means of suspending flight pay have been provided to apply in cases 
where it is impossible for an individual to meet the flight requirements. 

8. (a) Paragraphs two to nine, inclusive, of the Executive order cover the 
assignment and instructions relative to the issue of orders requiring aerial 
flights of all classes. It will be noted that orders requiring aerial flights in 
the case of officers or warrant officers, must be issued by the Chief of the 
Bureau of Navigation for the Navy, in the case of enlisted men, by the com- 
manding officer. Paragraph twelve provides the means of suspending flying 
pay as will be explained hereafter. Officers and warrant officers will hereafter 
be ordered to duty in the aeronautic organization of the Navy, for duty in the 
unit in which they shall fly. Their orders requiring aerial flights may be 
contained in the same orders or may be in the form of a separate order, but 
without such orders they can not become entitled to flight pay. Qualified 
personnel are required to file a certified copy of designation or appointment as 
pilot, obesrver, etc., with the disbursing officer as a pay-roll voucher, but no 
such voucher is required in the case of unqualified personnel. Orders to 
enlisted men requiring aerial flights shall be issued by commanding officers 
as heretofore. 

(b) Existing orders, designations, or appointments shall remain in effect 
until superseded by further orders, designations, or appointments, but the flight 
requirements prescribed by paragraph 10 are effective from July 1, 1927. 
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4. (a) Orders requiring aerial flights continue in effect during the entire 
period of commission, assignment, or attachment with any part of the aero- 
nautic organization of the Navy except as provided in paragraph 12 of the 
Executive order. The effective date of orders requiring aerial flights and 
the date of termination of such orders mark the period during which flight 
pay may be credited. Therefore if the flight requirements (par. 10) are met 
for the month or fraction thereof in which the orders are effective, flight pay 
is due from the effective date to the end of that month; similarly, if the 
flight requirements are met up to and including the month or fraction thereof 
in which the orders are terminated, flight pay is due from the first of such 
month to and including the date of termination of the orders. 

(b) An order to an officer requiring aerial flights, other conditions being 
met, is effective pursuant to its terms, for purposes of flight pay, when the 
officer named reports for and enters upon duty thereunder. Where an officer 
is in a nonduty status, such as leave, sick, ete., when orders requiring aerial 
flights are issued, such orders shall not be effective for purposes of pay until 
he shall have returned to a duty status and reported for and entered on duty 
under such orders requiring aerial flights. 

Examples: 

(1) Officer’s orders requiring aerial flights dated December 1. Orders re- 
ceived by officer December 5, reported for, entered on duty thereunder same 
date. For purposes of pay such orders are effective from December 5. 

(2) Same order as in example (1): Received December 5, reported for 


and entered on duty thereunder December 7. For purposes of pay orders are 


effective December 7. 

(3) Same order as in example (1): Officer on leave expiring with December 
15. Reported for and entered on duty under orders December 16. For pur- 
poses of pay orders are effective from December 16. (Decision Comp. Gen. A. D, 
7543 of May 11, 1923.) 

5. Paragraph 10 makes obligatory a minimum amount of flying as follows: 

(a) During one calendar month: 10 flights totaling at least 3 hours, or 
in lieu thereof to be in the air a total of four hours. 

(b) During two consecutive calendar months when the requirements of 
subparagraph (a) have not been met: 20 flights totaling at least 6 hours, 
or in lieu thereof to be in the air a total of eight hours. 

(c) During three consecutive calendar months when the requirements of 
subparagraph (b) above have not been met: 30 flights totaling at least 9 
hours, or in lieu thereof to be in the air a total of 12 hours. 

(d) For fractions of a calendar month the number of aerial flights and 
the time in the air required shall bear the same ratio to the number of flights 
and the time in the air required for a full calendar month as the period 
in question bears to a full calendar month. 

(e) For fractions of two consecutive calendar months, the period in ques- 
tion shall be considered as a unit and the number of aerial flights and the 
time in the air required shall bear the same ratio to the number of aerial 
flights and time in the air required for a full calendar month as the period 
in question bears to a full calendar month. 

Note.—The above requirements for any particular period may be met at 
any time during such period. 

6. (a) The normal flight requirement is 10 flights totaling at least 3 hours 
or 4 hours in the air each calendar month, and therefore the alternative two 
or three months’ period in which the flight requirements are permitted to be 
met must begin with the first month in which flight requirements are not met. 

(b) It will be noted that only a pro rata number of flights must be per- 
formed for fractions of a calendar month and for fractions of two consecutive 
calendar months. This provision has application generally to cases of reserves 
on training duty for fractions of a month, cases of first reporting under aviation 
orders during a month, etc. For purposes of computation a month will be 
figured on a basis of 30 days. 

Examples: 

Case 1 


Reservist on aviation duty January 10 to 24 
Flights performed 
Credit flight pay from January 10 to 24, inclusive. 
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Case 2 


Reservist on aviation duty March 29 to April 12 






Flights in March 
Flights in April 


Credit flight pay from March 29 to April 12, inclusive. 
Case $3 


Reports for fiying duty April 8 (regular Navy) : 
Flights in April 
Flights in May 







DN ac ete ee Rik SON cl ee al hs adtaesgndoens cone moerearpeedemiongpenemiananer 


Credit flying pay for May only (8 flights are required for April period). 
i The number of flights required for a fractional part of a month may be de- 
} termined from the following scale: 








| Time of duration 
Flights 
required | | 
Hours | Minutes | | Hlours | Minutes 


| Time of duration | 








Flights 


Days required 












28 to 30 (31) .---.--- 


esoncosocest] 18 80 B...ccccccese 30 
OPE aistevcsenees | 9 | | SS ff 0 OO Gbencscescecece 4 1 12 
ee 8 4 i ee yee ‘4 








SUSPENSION 





. FLIGHT PAY FOR FAILURE TO PERFORM FLIGHTS 































7. Failure to perform the requisite flights for any reason, except sickness or 
injury incurred in line of duty, results in a suspension of flight pay for the 
period between the first day of the month succeeding that in which the flight 
requirements were last met and the last day of the month preceding that in 
which the flight requirements are again met The practical effect on flight 
pay is that it is lost for the entire period during which flight requirements 
are not met The three months’ period allowed for complying with the flight 
requirements is intended to cover leave, temporary duty away from flying facili- 
ties, adverse weather conditions preventing flying, ete. 

Examples (orders requiring aerial flights effective July 21): 






I ID IU a lotiiert ot blithe id ete Sandee i bwbbdsend il 
Credit flight pay on July 31 from July 21 to 31 







I all ali alae ih ah tt, 
a inna rialenstnsinarntiig puiehdesentinbaniintlalee Saiatahtecilieiieies lita ain Sd 12 


Credit flight pay on August 31 from July 21 to August 31, 1 month 10 days. 
Case 3 






Days 
aeolian ithe pnitsipigh acti nbbdabidigseadiie 1 
ial hte daa hitnschcanienmennaaaly aqhibibiipsitd tna lacbiennalinictninnanthiklibibin 9 


(No credit at end of July or August.) 
Flights in September 





Dd ecidicla dish lees ist abi tete ts teeta ord annienes arnethomen ans oa svaraiegacmnbate ae 


. Credit flight pay on September 30 from July 21 to September 30, 2 months 
0 days. 
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Flights in July__-_- 
een a pet tet 
(Credit flight pay on August 31 for month of August, holding credit 
for July in abeyance pending 7 in September.) 
Flights in teagan 


ct elie eee in erase ieee ae 24 


Credit flight pay on September 30 from July 21 to 31 and for month of 
September, 1 month 10 days. 


Flights in July- 
Flights in August- ; 
(Credit flight pay on August 31 for August only.) 
Flights in September__--_--------- atcha rerrathanebblahnmlenessiat bn dail iis 10 


Total 


Credit flight pay on September 30 for September only; flight pay for July 
has lapsed because the flight requirements were not met in the two months 
thereafter succeeding. 


Flights in July 

Flights in August 

Flights in September____--_____- = 
Flights in October 


Total 


Credit flight pay for September and October only. Flight pay for July and 
August has lapsed because flight requirements were not met within the three- 
month period ending September 30. Every month in which there is a failure 
of flight requirements does not commence the running of a three-month period. 
(Comp. Dec. May 22, 1925.) [4 Comp. Gen. 975.] 


Flights in July_ 
Flights in August 
Flights in September 
Flights in October 
Flights in November 


Credit flight pay for October and November only. Flight pay for July, August, 
and September has lapsed because flight requirements were not met within 
the three-month period, i. e., prior to September 80. Every month in which 
there is a failure of flight requirements does hot commence the running of a 
new three-month period. (Comp. Dec. May 22, 1925.) Flight requirements for 
October were met in November, as October was the beginning of a new three- 
month period. 

Nore.—The above examples are worked out on the basis of flights; the same 
principles applying to the alternate requisite of hours in the air. 


AVIATION ACCIDENT 


8. (a) Paragraph 10 of the Executive order provides that any officer, war- 
rant officer, or enlisted man who has been required to participate regularly and 
frequently in aerial flights by orders of competent authority and who as a 
result of such orders has participated regularly and frequently in aerial flights, 
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and who subsequently becomes incapacitated for flying by reason of an aviation 
accident shall not be required to perform such aerial flights during such in- 
capacity for a period not to exceed three months following the date of said 
accident. The term “aviation accident” shall be construed to mean an acci- 
dent in which an officer, warrant officer, or enlisted man who is required to 
participate regularly and frequently in aerial flights is injured while an occu- 
pant of an aircraft or as the result of jumping from, being thrown from, or 
being struck by an aircraft or any part or auxiliary thereof. The practical 
effect on flight pay under these conditions is that flying pay is saved to the 
individual for a period of three months following the date of the accident, even 
though no flights are performed during such period because of physical inability. 
Examples: 
Case 1 


Flight requirements met through June. 

Flights between July 1 and July 10 
(Injured July 11.) 

Flights between July 11 and 31 
Credit flight pay on July 31 for month of July. 

I ao calinaiissnnnenss netaesubinn “0 
Credit flight pay on August 31 for month of August. 

Flights in September 
Credit flight pay on September 30 for month of September. 

Flights in October 
Flight requirements begin October 11, and were met in month of October. 
Credit flight pay on October 31 for month of October. 


Case 2 


Same as case 1 to and including the month of September. 
Flights in October 
No credit on October 31, as flight requirements began October 11, and 


were not met. 
Flights in November 
Credit flight pay on November 30 for November only. 
Flights in December 


Total 


Credit flight pay on December 31 for October and December as flight require- 
ments for October were met within three months’ period. 

(b) In cases of nonpérformance of flights because of an aviation accident, 
the commanding officer shall place the following eertificate on the “ Flight 
certificate and schedule” 


J. S. N., during 
(Name and rank or rating of flyer) 


the period 68 scesccscicastasccusssees periormel 
no flights because of physical disability as the result of an aviation accident 


which occurred on 
(Date of accident) 


SUSPENSION FROM FLYING 


9. Paragraph 12 provides that the commanding officer shall suspend from 
flying any officer, warrant officer, or enlisted man under his command who, in 
his opinion, is unfit for flying except as a result of an aviation accident. Such 
a suspension must, in the case of an officer or warrant officer, be confirmed 
by the authority who issued the order requiring the individual concerned to 
participate regularly and frequently in aerial flights and such a confirmation 
results in suspending the order to participate regularly and frequently in 
aerial flights from the date suspended by the commanding officer. When the 
commanding officer deems the individual thus suspended to be again fit for 
flying he is authorized to revoke the suspension from flying, and similarly 
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report his action to the proper authority, which, if confirmed, results in the 
termination of the suspension. In the case of an enlisted man the suspension 
and revocation are both made and confirmed by his commanding officer. The 
practical effect of such suspension on flight pay is that no flight pay accrues 
during the period so suspended even though the flight requirements are met 
for the month or months involved. 
Examples: 
Case 1 


Flight requirements met through June. 
Flights between July 1 and 10 
(Suspended, July 11.) 
(Suspension revoked, July 21.) 
Flights between July 22 and 31 


Total 


Credit flight pay on July 31 for period July 1 to July 10 and July 22 to 
July 31, or a total of 19 days. 


Case 2 


Flight requirements met through June. 
Flights between July 1 and 10 
(Suspended, July 11.) 
(Suspension revoked, July 21.) 
Flights between July 22 and 31 


Credit flight pay on July 31 for periods July 1 to July 10 and July 22 to July 
31, or a total of 19 days. r 
Case 3 


Flight requirements met through June. 
Flights between July 1 and July 10 
(Suspended, July 11.) 
(Suspension revoked, July 21.) 
Flights between July 22 and 31 
I ae reel meeiiipiedes 
Flights during September 


Credit flight pay on September 30 for periods July 1 to 10 and July 23 to 31 
(19 days in all) and for August and September. 


SUSPENSION FROM FLYING—-SICKNESS OR INJURY INCURRED IN LINE OF DUTY— 
(OTHER THAN AVIATION ACCIDENT) 


10. Section 12 provides that in the case of a suspension from flying by 
reason of sickness or injury incurred in line of duty and the suspension is 
subsequently removed, such suspension shall be considered as nullified from its 
beginning and the individual concerned shall be entitled to increased pay for fly- 
ing during any such period provided the requirements of paragraph 10 are other- 
wise fully complied with. If an individual is suspended from flying because of 
sickness or injury incurred in line of duty and such suspension is subsequently 
removed within a period of three months and the flight requirements are met 
within such period he is entitled to flight pay for the entire period for which 
flight requirements have been met. If the suspension is not revoked within a 
period of three months or if he fails to meet the flight requirements within 
three months from the first day of the month succeeding the month in which 
he last met them, he is entitled to no flight pay until the month in which he 
again meets the flight requirements, 
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Examples: 
Case 1 


Flight requirements met through June. 


| NN a Nia cal ened tllpinipriblicieneiembocniptenlpianitethtt 8 
(Suspended because of sickness in line of duty, August 14.) 
Wiiekts. in Augett (before suspension) ......... nn rcs 5 
(Suspension revoked, August 25.) 


Flights in August (subsequent to revocation of suspension) 
Flights in September 


Credit flight pay on September 30 for all of July, August, and September. 
Case 2 





Flight requirements met through June. 
Flights in July__----------------------------~-----------~---..--~..------ 
(Suspended because of sickness in line of duty, August 14.) 


aes 2 eet CROrore SIONTIOR) a... ern nweenene 5 
(Suspens.on revoked, August 25.) 

Flights in August (subsequent to revocation of suspension) --.---.---__-_-- 2 

I NI II citresceeiatcncteireeciesesmsinnerenetinaneniaeteieoruhionmabes ness atenhranehic imentclersoesid 12 


Credit flight pay for September only. 
} 11. (a) Commanding officers shall immediately inform the disbursing offi- 
| cer in writing of each suspension from flying duty, giving the name of the 







individual concerned, the date suspended, and the reason. He shall similarly 
inform the disbursing officer of revocation of suspens‘ons. In the event that 
an individual is transferred while under a suspension from flying duty, the 
commanding officer shall forward a full statement of facts in the case, includ- 
ing the date the suspension was made, to the commanding officer of the place 
of new duty. In this case the disbursing officer shall note on the transfer pay 
account: 

“ Orders involving flying duty suspended ~-..--.___________. e 

(Date) 

(b) Commanding officers of all naval aeronautic organization units will re- 
quire that each officer, warrant officer, and enlisted man under his command who 
is issued orders requiring aerial flights accurately maintain an “ aviator’s flight 
log book.” In the column headed “ Flight number ” each actual flight will be en- 
tered, accompanied by an exact notation of the duration of each flight, i.e., the 
interval between leaving the ground or water and again coming to rest. Each 
flight shall be entered separately with the date and duration. At the end 
of each calendar month, or upon detachment of the officer or enlisted man 
concerned, the commanding officer shall bring the “ aviator’s flight log book” 
of each individual into agreement with the “ official aircraft log books” and 
will place the following certificate immediately after the last entry in each 
“aviator’s flight log book”: “I certify that the foregoing flight record is 
correct,” and he shall sign his name and rank. 

(c) On the last day of each month the commanding officer shall furnish the 
disbursing officer with the following form of “ Flight certificate and schedule,” 
for each officer, warrant officer, or enlisted man under his command who is 
entitled to flight pay fer the month. In the case of an officer or warrant 
officer detached from duty prior to expiration of the month, no certificate 
shall be furnished, as no pay is due until the end of the calendar month. 
The performance of flights previous to detachment and the certificate cover- 
ing them in the “aviator’s flight log book” will enable the next commanding 


officer to furnish “ Flight certificate and schedule” for the month in which 
the detachment occurred: 






_— 


—- 2 ~* A we 


DECISIONS OF THE COMPTROLLER GENERAL 


S. and A. Form No. 64. 
Approved by Comp. Gen. 


FLIGHT CERTIFICATE AND SCHEDULE 
3 


| Period in the air 


Flight 
No. | 


Hrs, Min. 


(Date) 


To: Disbursing officer. 
, certify that 


, U.S. N., dur- 

(Name and rank or rating of flyer) 
ing the period ; fulfilled the 
flying requirements prescribed by Executive order | 
of March 10, 1927, under conditions therein speci- 
fied and under orders involving flying issued by | 


(Name of commanding officer) 


(‘ Myself’ in case of enlisted man) 

Effective 
aieek 19__. This certificate is 
(Date of reporting and entering on duty) 
made after checking the flight log book of the indi- 
vidual concerned with the aircraft log books of the 
aircraft in which he made the flights listed hereon 
which is certified to be correct. 

Suspended from flying duty 











Suspension revoked on 
(Date) 

Following certificate to be filled in by command- 
ing officer only in case of nonperformance of flights 
because of aviation accident: 

, certify that 


, U.S. N., dur- 

(Name and rank or rating of flyer) 
ing the period_ t performed 
no flights because of physical disability as the re- 
sult of an aviation accident which occurred on 








(Date of accident) 


Wey GRY o.oo den eeu wee - Total period in the air: _--__- hrs. 
min. 


(Signature) 


(Rank) 
Commanding. 


Copy of orders filed herewith or with my returns for the quarter, 
... 


ATOM Gas aerL ety, Disbursing Officer. 
66344°—27——_56 
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(d) The certificates required by subparagraphs (b) and (c) above may be 
signed either by the commanding officer of, if he so orders, and such orders are 
shown on the certificate, his executive officer, or the officer in direct charge of 
aerial operations. The certificate must be, however, by a responsible super- 
visory officer having knowledge of the facts. (Comp. Dec. 12/17/26.) 

12. (a) It will be noted from the foregoing that flight pay must be earned 
before it can be paid, and in the case of officers and warrant officers no flight 
pay is to be credited except at the end of a month. Where the flight require- 
ments (par. 10) are not met until the second month, the flight certificate shall 
be made to cover two months; similarly, when the flight requirements (par. 10) 
are not met until the third month, the flight certificate shall cover three months. 
When an officer or warrant officer is transferred during a month, a statement 
of account shall be furnished covering the period necessary to enable the dis- 
bursing officer next taking up the pay account to credit flight pay due. This 
statement shall also be furnished for officers, warrant officers, and enlisted men 
when the disbursing officer is relieved. 

(b) When an officer or warrant officer is transferred from one place of duty 
in the aeronautic organiaztion to another, the commanding officer or officer 
authorized under paragraph 11(d) above will certify the “aviator’s flight log 
book,” as prescribed in paragraph 11(b), and deliver it to the individual con- 
cerned. When an enlisted man is transferred to another ship or station, his 
orders involving flying duty are automatically revoked upon date of detachment 
and he shall be credited with flight pay from the first of the month to the date 
of detachment by the disbursing officer who closes his accounts, provided the 
pro rata number of flights have been performed for the period elapsing from 
the first of the month to the date of detachment. When flight requirements 
have been met for the entire month and the man is issued orders requiring 
aerial flights at his new station during the month in which transferred, he shall 
be credited with flight pay by the disbursing officer to whom his accounts have 
been transferred, from the date he is issued orders requiring aerial flights dur- 
ing the remaining portion of the calendar month in which transferred. (Comp. 
Dec. 12/18/25.) In the latter case if flight requirements had not been met 
at the old station for the entire month, he shall be credited with flight pay 
from the date ordered to flying duty by the new commanding officer to the end 
of the month, provided he performs the pro rata number of flights required for 
the period elapsing from the date of new orders to flying duty to the end of the 
month. 

Change paragraph 14 of the present section F of the “ Pay Bill Instructions” 
to read paragraph 13 and change first sentence to read as follows: 

“ Officers and warrant officers of the Navy when traveling in a continuous 
journey by air (other than upon aerial survey duty) on duty without troops, 
under competent orders, will be reimbursed for actual and necessary expenses 
during necessary delays in a continuous voyage not to exceed eight dollars ($8) 
per day, which shall be specified in the travel orders, which orders are to be 
issued by the Bureau of Navigation.” 

Change paragraph 15 of the present section F of the “ Pay Bill Instructions ” 
to read paragraph 14. Substitute the following Executive order for the Execu- 
tive order now appearing in section F of the “ Pay Bill Instructions”: 


EXECUTIVE ORDER 


For the purpose of carrying into effect the provisions of section 20 of the 
act of Congress approved June 10, 1922, as amended by section 6 of the act 
of July 2, 1926, Public 446, 69th Congress, relative to increased pay for per- 
sonnel of the Army, Navy, Marine Corps, Coast Guard, and National Guard 
when by orders of competent authority they are required to participate regu- 
larly and frequently in aerial flights, and when in consequence of such orders 
they do participate in regular and frequent flights, and for allowances for 
traveling expenses incident thereto, the following regulations, effective for the 
National Guard April 1, 1927, and effective for all other services July 1, 
1927, are hereby promulgated and made applicable to all officers, warrant 
officers, and enlisted men of all branches of the Army, Navy, Marine Corps, 
Coast Guard, and National Guard. 

1. Definitions—(a) The term “qualified aircraft pilot,” as used in these 
regulations, shall be construed to include any commissioned or warrant officer 
or enlisted man of any branch of his respective service who on July 2, 1926, 











_ -_— 
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held the rating of airplane pilot or airship pilot in the Army Air Corps, or 
who may thereafter by competent authority be rated an airplane pilot in 
the Army or the National Guard, or who has been or may hereafter be 
designated or appointed a naval aviator or naval aviation pilot by competent 
authority in the Navy or Marine Corps, or who has been, or may hereafter 
be, designated or appointed a Coast Guard aviator or Coast Guard aviation 
pilot by competent authority in the Coast Guard. 

(b) The term “ qualified aircraft observer,” as used in these regulations shall 
be construed to include any commissioned or warrant officer or enlisted man 
of any branch of his respective service who has been, or may hereafter be, 
rated an airplane observer or balloon observer by competent authority in the 
Army or the National Guard, or who has been, or may hereafter be, appointed 
a naval aviation observer by competent authority in the Navy or Marine 
Corps, or who has been, or may hereafter be, appointed a Coast Guard avia- 
tion observer by competent authority in the Coast Guard. 

(c) The term “student aviator,” as used in these regulations, sball be 
construed to include any officer or warrant officer in any branch of his re- 
spective service who is appointed a student naval aviator by competent 
authority in the Navy or Marine Corps, or who is appointed a student Coast 
Guard aviator by competent authority in the Coast Guard, and who is duly 
assigned to a course of instruction in piloting aircraft. 

(d) The term “student aviation pilot,’ as used in these regulations, shall 
be construed to include any enlisted man in any branch of his respective 
service who is appointed a student naval aviation pilot by competent authority 
in the Navy or Marine Corps, or who is appointed a student Coast Guard 
aviation pilot by competent authority in the Coast Guard, and who is duly 
assigned to a course of instruction in aircraft pilot duties. 

(e) The term “student aviation observer,” as used in these regulations, 
shall be construed to include any officer, warrant officer, or enlisted man in 
any branch of his respective service who is appointed a student naval aviation 
observer by competent authority in the Navy or Marine Corps, or who is 
appointed a student Coast Guard aviation observer by competent authority 
in the Coast Guard, and who is duly assigned to a course of instruction in 
aircraft observer duties. 

(f) The term “aerial flight” is defined as a journey in an aireraft. It 
begins when the aircraft takes off from rest at any point of support and 
terminates when it next comes to a complete stop at a point of support. 

(g) The term “travel by air” is defined as a journey in an aircraft made 
by orders of competent authority and requiring one or more landings away 
from the starting point. 

(h) The term “continuous journey by air” is defined as any journey made 
in an aircraft by orders of competent authority, from and return to the place 
of initial departure or to other final destination specified in the orders, which 
requires one or more landings, provided that any stop, except that due to 
necessary delay, in any one locality does not exceed seventy-two hours. 

(i) The term “ necessary delay ” is defined as a delay incident to one or more 
of the following conditions during a continuous journey by air: 

(1) Unfavorable weather conditions. 

(2) Necessary repairs to aerial equipment. 

(j) The term “aviation accident” as used in these regulations shall be 
construed to mean an accident in which an officer, Warrant officer, or enlisted 
man who is required to participate regularly and frequently in aerial flights 
is injured while an occupant of an aircraft or as the result of jumping from, 
being thrown from, or being struck by an aircraft or any part or auxiliary 
thereof. 

2. Each officer or warrant officer who is a qualified aircraft pilot and who 
is not unfit for duties as such, and who is commissioned in or duly assigned 
or attached to the Air Corps of the Army, or who is duly assigned to duty 
in any part of the aeronautic organization of the Navy, Marine Corps, or 
Coast Guard, including those assigned to special administrative or school 
duties, shall be required to participate regularly and frequently in aerial 
flights; orders requiring such flights shall be issued by the Chief of Air Corps 
for the Army, the Chief of Bureau of Navigation for the Navy, the major 
general commandant for the Marine Cofps, or by the commandant for the 
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Coast Guard, and such orders shall remain in force for the entire period of 
such commission, assignment, or attachment, except as hereinafter provided 
in paragraph 12, 

3. Each officer or warrant officer who is a qualified aircraft observer or a 
qualified aircraft pilot who is unfit for piloting duties but is fit and desired for 
other flying duty, and who is commissioned in, or duly assigned or attached to, 
the Air Corps of the Army, or who is duly assigned to duty in any part of the 
aeronautic organization of the Navy, Marine Corps, or Coast Guard, may be 
required to participate regularly and frequently in aerial flights; orders requir- 
ing such flights shall be issued by the Chief of the Air Corps for the Army, 
the Chief of Bureau of Navigation for the Navy, the major general commandant 
for the Marine Corps, or by the commandant for the Coast Guard, and such 
orders shall remain in force for the entire period of such commission, assign- 
ment, or attachment, except as hereinafter provided in paragraph 12. 

4. Each officer of the Medical Corps of the Army or of the Navy who is duly 
assigned to duty with any aeronautic headquarters or unit of the Army, Navy, 
Marine Corps, or Coast Guard, or assigned to duty at a station where there 
is an aeronautic unit, and who has qualified as a flight surgeon, may be re- 
quired to participate regularly and frequently in aerial flights by the Chief 
of the Air Corps for the Army, or by the Chief of Bureau of Navigation for 
the Navy and Marine Corps, and any orders for such requirement shall remain 
in force for the entire period of such assignment, except as hereinafter pro- 
vided in paragraph 12. 

5. Each officer, warrant officer, or enlisted man of the Army who is duly 
assigned to a course of instruction for qualification as aircraft pilot or air- 
craft observer, and each officer, warrant officer, or enlisted man of the Navy, 
Marine Corps, or Coast Guard who is duly appointed a student aviator, a 
student aviation pilot, or a student aviation observer, shall be required to par- 
ticipate regularly and frequently in aerial flights; orders for such requirement 
shall be issued by the Chief of the Air Corps for the Army, the Chief of 
Bureau of Navigation for the Navy, the Major General Commandant for the 
Marine Corps, or by the commandant for the Coast Guard, and orders for 
such requirement shall remain in force for the entire period of his course of 
instruction, except as hereinafter provided in paragraph 12. 

6. Each officer or warrant officer other than student aviators of the Navy, 
Marine Corps, and Coast Guards, and those specified in paragraphs 2, 3, 4, 
and 5, may be required to participate regularly and frequently in aerial flights; 
orders for such requirement shall be issued by the Chief of the Air Corps 
for the Air Corps of the Army, the Secretary of War for other branches of 
the Army, the Chief of Bureau of Navigation for the Navy, the Major General 
Commandant for the Marine Corps, or by the commandant for the Coast Guard, 
and orders for such requirement shall remain in force for the entire period of 
such assignment, except as hereinafter provided in paragraph 12. 

7. Each enlisted man who is serving in the Air Corps of the Army, or in any 
part of the aeronautic organization of the Navy, Marine Corps, or Coast Guard, 
and who is a qualified aircraft pilot, shall be required to participate regularly 
and frequently in aerial flights by his commanding officer; orders for such 
requirement shall remain in force for the entire period of such service, except 
as hereinafter provided in paragraph 12; orders for such requirement and 
their revocation shall be reported to the Chief of the Air Corps for the Army, 
the Chief of Bureau of Navigation for the Navy, the Major General Comman- 
dant for the Marine Corps, or to the commandant for the Coast Guard. 

8. Each enlisted man who is serving in the Air Corps of the Army or in 
any part of the aeronautic organization éf the Navy, Marine Corps, or Coast 
Guard, and who is not a qualified aircraft pilot or observer, may be required 
to participate regularly and frequently in aerial flights by his commanding 
officer, and orders for such requirement shall remain in force for the entire 
period of such assignment except as hereinafter provided in paragraph 12; 
orders for such requirement and their revocation shall be reported to the Chief 
of the Air Corps for the Army, the Chief of Bureau of Navigation for the Navy, 
the Major General Commandant for the Marine Corps, or the commandant for 
the Coast Guard. 

9. Officers, warrant officers, and enlisted men of the National Guard who 
come within the following classes will be considered as on duty requiring them 
to participate regularly and frequently in aerial flights, and no further orders 
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requiring participation regularly and frequently in aerial flights will be required 
for those enumerated in (a), (b), (c), and (e) 

(a) Officers and warrant officers belonging to Air Corps organizations of the 
National Guard who by applicable tables of organization are classified pilots 
or observers. 

(b) Enlisted men belonging to Air Corps organizations of the National 
Guard who by applicable tables of organization are classified as flight chiefs, 
crew chiefs, or master photographers. 

(ec) Officers of the Medical Corps attached to Air Corps organizations of the 
National Guard, who by applicable tables of organization are classified as flight 
surgeons, 

(ad) In addition to the above, such officers, warrant officers, and enlisted men 
belonging to or attached to Air Corps organizations of the National Guard as 
may be detailed to such duty by written orders issued by the senior Air Corps 
commander of each State: Provided, That the number of additional enlisted men 
so detailed in any organization shall not exceed 10 per centum of the mainte- 
nance enlisted strength of such organization including attached personnel. 

(e) Officers, warrant officers, and enlisted men, who, under authority of the 
Secretary of War are in attendance at a course of instruction in aircraft pilot 
duties, aircraft observer duties, or flight surgeon duties at a service school. 

10. For personnel of the Army, Navy, Marine Corps, or Coast Guard, or of 
the National Guard when participating in exercises or performing duties pro- 
vided for by sections 94, 97, and 99 of the national defense act as amended, 
who are required by competent authority to participate regularly and frequently 
in aerial flights, the following requirements are prescribed: Provided, That any 
officer, warrant officer or emisted man who has been required to participate 
regularly and frequently in aerial flights by orders of competent authority 
and who as a result of such orders has participated regularly and frequently 
in aerial flights, as defined in this Executive order, and who subsequently 
becomes incapacitated for flying by reason of .an aviation accident shall not be 
required to perform such aerial flights during such incapacity for a period not 
to exceed three months following the date of said accident. 

(a) During one calendar month: 10 flights totaling at least 3 hours, or in 
lieu thereof to be in the air a total of 4 hours. 

(b) During 2 consecutive calendar months, when the requirements of sub- 
paragraph (a) above, have not been met: 20 flights totaling at least 6 hours, 
or in lieu thereof to be in the air a total of 8 hours. 

(c) During 3 consecutive calendar months, when the requirements of sub- 
paragraph (b) above, have not been met: 30 flights totaling at least 9 hours, 
or in lieu thereof to be in the air a total of 12 hours. 

(ad) For fractions of a calendar month the number of aerial flights and the 
time in the air required shall bear the same ratio to the number of flights and 
the time in the air required for a full calendar month as the period in question 
bears to a full calendar month. 

(e) For fractions of two consecutive calendar months the period in question 
shall be considered as a unit and the number of aerial flights and time in the 
air required shall bear the same ratio to the number of aerial flights and time 
in the air required for a full calendar month as the period in question bears to 
a full calendar month. 

Notre.—The above requirements for any niente period may be met at 
any time during such period. 

(f) Each officer, warrant officer, or enlisted man who is required by com- 
petent authority to participate regularly and frequently in aerial flights and 
who is a qualified aircraft pilot, and who is fit for duty as such, shall make 
the flights above required as pilot, except that an officer, warrant officer, or 
enlisted man who is both a qualified pilot of lighter-than-air aircraft and a 
qualified aircraft observer shall make the flights above required either as pilot 
or as observer as may be directed by competent authority. 

(gz) Each officer, warrant officer, or enlisted man who is required by compe- 
tent authority to participate regularly and frequently in aerial flights, and who 
is a qualified aircraft observer, but is not a qualified aircraft pilot shall make 
the flights above required as observer. 

11. Each officer, warrant officer, or enlisted man of the National Guard who is 
in armory drill pay status and who is required to participate regularly and 
frequently in aerial flights shall make at least 4 aerial flights totaling 72 
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minutes, or be in the air in lieu thereof a total of 96 minutes during a calendar 
month : 

(a) Such required flights may be made at ordered drills of the Air Corps 
organization to which such officer, warrant officer, or enlisted man belongs or is 
attached, or when,so authorized by the senior Air Corps commanding officer of 
the State, at any time during the calendar month in question, 

(b) For fractions of a calendar month, the number of aerial flights and the 
time in the air required shall bear the same ratio to the number of flights and 
the time in the air required for a full calendar month as the period in question 
bears to the entire month. 

(c) The duties prescribed above shall be in addition to any other duty or 
duties which may be required of such officers, warrant officers, and enlisted men 
while in attendance at assemblies for drill and instruction, and while participat- 
ing in exercises or performing duties provided for by sections 94, 97, and 99 
of the natonal defense act as amended: 

Note.—The above requirements for any particular period may be met at any 
time during such period. 

12. A commanding officer shall suspend from flying any officer, warrant officer, 
or enlisted man under his comand, who, in his opinion, is unfit for flying, 
except as a result of an aviation accident. Such action shall be reported with 
the reasons therefor for confirmation to the authority who issued the order 
requiring the officer, warrant officer, or enlisted man to participate regularly 
and frequently in aerial flights. The confirmation of such action shall have 
the effect of suspending the order to participate regularly and frequently in 
aerial flights of the officer, warrant officer, or enlisted man concerned from 
the date such suspension from flying was made. When any officer, warrant 
efficer, or enlisted man, so suspended from flying, becomes, in the opinion of his 
commanding officer, again fit for flying the commanding officer shall revoke his 
suspension from flying, and such action shall be reported, with reasons therefor, 
for confirmation to the authority who confirmed the suspension from flying; 
the confirmation of such revocation shall have the-effect of terminating the 
suspension of the officer, warrant officer, or enlisted man concerned from the 
date of such revocation by his commanding officer. Provided that in the 
case of suspension from flying by reason of sickness or injury incurred in 
line of duty and the suspension is subsequently removed, such suspension shall 
be considered nullified from its beginning and the individual concerned shall be 
entitled to increased pay for flying providing the requirements of paragraph 
10 above are compiled with. 

13. Authorized leaves of absence of personnel required by orders of competent 
authority to participate regularly and frequently in aerial flights shall not 
suspend such orders for pay purposes. 

14. When traveling in a continuous journey by air on duty without troops, 
under competent orders, actual and necessary expenses, not to exceed $8.00 
per day, shall be paid to officers, contract surgeons, warrant officers, and 
enlisted men of the Army, Navy, Marine Corps, Coast Guard, and the National 
Guard. When traveling by air under competent orders, to and from encamp- 
ments held under section 94, national defense act, officers, warrant officers, and 
enlisted men of the National Guard shall be reimbursed as provided herein. 

15. Compliance with the foregoing requirements constitutes participation in 
regular and frequent aerial flights within the meaning of the act approved 
July 2, 1926, 44 Stat. 780, and no flight pay shall acerue to any person during 
any period in which the provisions of this order are not complied with. 

CaLvIn COooLipgE. 
THe WHITE Hovse, 
March 10, 1927. 


(No. 4610) 


The opening sentence of section 20, as amended by section 6 of the 
act of July 2, 1926, 44 Stat. 782, contemplates flights to entitle to 
the increased pay, leaving to the Executive the determination of what 
constitutes regular and frequent participation in aerial flights. Those 
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there named may by competent orders be required “to participate 
regularly and frequently in aerial flights,” and when in consequence 
of such orders they “do participate” in regular and frequent flights 
as defined by Executive order they are entitled to increase of pay. 
The definition to be made by Executive order is of “regular and 
frequent flights ”*—regular in the sense of orderly and formal and 
from time to time, and not isolated and casual. No definition of 
regular and frequent participation in aerial flights which negatives 
actual participation in aerial flights would come within the law. Para- 
graph 10 of the Executive order defines regular and frequent par- 
ticipation in aerial flights and by the proviso excepts from perform- 
ing flights officers, warrant officers, and enlisted men who had par- 
ticipated regularly and frequently but because of injury in an avia- 
tion accident become incapacitated for flying. Paragraph 8 of the 
Navy instructions interprets this proviso of paragraph 10 of the 
Executive order as authorizing flying pay during the period the 
officer, warrant officer, or enlisted man is excused from participation 
in regular and frequent aerial flights and notwithstanding the non- 
performance of flights. 

The basic provision for flying pay is contained.in section 13a of the 
national defense act as amended by section 2 of the act of July 2, 
1926, 44 Stat. 781, and is as follows: 

* * * Officers and enlisted men of the Army shall receive an increase of 
50 per centum of their pay when by orders of competent authority they are 
required to participate regularly and frequently in aerial flights, and when in 
consequence of such orders they do participate in regular and frequent aerial 
flights as defined by such Executive orders as have heretofore been, or may 
hereafter be, promulgated by the President. * * * 

The condition for payment is flights, not a determination that 
during a period when no flights are made pay shall be paid if the 
reason for not making flights is due to a particular circumstance; 
and the Executive order makes no such determination; it merely 
excuses the performance of the required flights. Not only is such 
a construction of the Executive order as made in paragraph 8 of the 
Navy instructions not warranted by the language of the Executive 
order and the language of the law under which it is issued, but such 
a construction of the Executive order is in direct conflict with rights 
given by section 6 of the act of March 4, 1923, as amended by section 
4 of the act of June 3, 1924, 43 Stat. 364, which authorizes for mem- 
bers of the National Guard, the Officers Reserve Corps, and the 
Enlisted Reserve Corps of the Army injured in line of duty as 
therein indicated “a continuation of the pay and allowances, whether 
in money or in kind, they were receiving at the time of such injuries 
until they are fit for transportation to their homes” with a limita- 
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tion as to payment of pay and allowances therein provided to six 
months. The construction of the Executive order, proposed in the 
Navy instructions, therefore, has the effect of reducing the period 
fixed by an act of Congress during which members of the National 
Guard, of the Officers Reserve Corps, and of the Enlisted Reserve 
Corps may continue in receipt of the pay and allowances they were 
receiving at the time of injury in an aviation accident in line of 
duty. Paragraph 8 of the Navy instructions will not, therefore, be 
followed in the audit of accounts involving payment of flying pay. 

Otherwise than as herein indicated no objection is perceived at 
this time to the instructions, it being understood that they will be 
subject to such interpretation as may be required in the application 
of the law and the Executive order to particular cases that may arise. 


(A-18746) 
PAY—LONGEVITY—ACT OF JANUARY 29, 1927 


The act of January 29, 1927, 44 Stat. 1054, authorizes the settlement of claims 
for longevity increase of pay of officers of the Army, based on cadet service 
in the United States Military Academy, which were disallowed subsequent 
to June 20, 1890, under the decision of that date by a former Comptroller 
of the Treasury, and prior to May 18, 1908, the date of the reversal of that 
decision as published in 14 Comp. Dec. 795. 


Decision by Comptroller General McCarl, June 30, 1927: 

Mabel Tidball has requested review of settlement No. 0179986, 
dated May 27, 1927, disallowing her claim for longevity pay claimed 
as alministratrix of the estate of Brig. Gen. John C. Tidball, based 
on his service as a cadet in the Military Academy from July 1, 1844, 
to June 30, 1848, under the act of January 29, 1927, 44 Stat. 1054. 

The record shows that John C. Tidball was a cadet at the United 
States Military Academy from July 1, 1844, to July 1, 1848, when he 
was graduated and appointed second lieutenant, Third United States 
Artillery. He was promoted to first lieutenant March 31, 1853, cap- 
tain May 14, 1861, major February 5, 1867, lieutenant colonel June 
30, 1882, and colonel March 22, 1885, in which grade he was placed 
on the retired list January 25, 1889, and he was advanced on such 
list to the grade of brigadier general April 23, 1904. He died May 
15, 1906. 

The officer made claim for longevity pay, based on cadet service, 
under the act of July 5, 1838, 5 Stat. 258, which was disallowed by 
settlement No. 6212, dated October 1, 1883. On December 10, 1908, 
the present claimant again made application for such arrears of pay 
under the Brodie decision of May 18, 1908, 14 Comp. Dec. 795, but 
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the claim was dismissed by the decision of the Assistant Comptroller 
of the Treasury dated December 15, 1908, for the reason that the 
settlement of October 1, 1888, was final and conclusive and that in 
the absence of fraud or newly-discovered material evidence the ac- 
counting officers were without jurisdiction to further consider the 
case. The claim is now made under the act of January 29, 1927, 44 
Stat. 1054, which authorized the reopening and settlement of certain 
accounts, as follows: 


That the Court of Claims shall certify to the proper accounting officers of the 
United States the findings of fact heretofore made for claimants. in claims 
of otticers of the United States Army for longevity pay under the decisions 
of the Supreme Court of the United States in United States against Morton 
(volume 112, United States Reports, page 1) and United States against Watson 
(volume 130, United States Reports, page 80), and of the Court of Claims 
in Stewart against United States (volume 34, Court of Claims Reports, 
page 553). 

And that the proper accounting officers of the United States shall proceed 
to settle the claims so certified and all other claims for longevity pay and 
allowances on account of services of officers in the Regular Army arising under 
section 15 of an Act approved July 5, 1838, * * * and subsequent Acts 
affecting longevity pay and allowances, in accordance with the decisions of 
the courts of the United States in all cases in which heretofore, namely, 
between 1890 and 1908, such claims were disallowed by any accounting officer 
of the Treasury, and no decisicn of a comptroller heretofore made against 
a claimant under said section 15 shall prevent a settlement under the terms 
of this Act of any such disallowed claim. * * 


The act of July 5, 1838, 5 Stat. 256, section 15, provided for officers 


of the Regular Army one additional ration per diem for every five 
years of service. This provision continued in effect until July ’ 
1870, when by section 24 of the act of that date, 16 Stat. 315, 
was provided that the longevity pay of officers should be 10 per 
cent of their current yearly pay for each five years of service, but 
not to exceed 40 per cent thereof. 

In the application of these acts the accounting officers held that 
service as a cadet was not service in the Army to be counted for 
longevity purposes. This practice was acquiesced in and followed 
without question for a period of about 46 years, when claim was 
made by an officer to include cadet service. The question reached 
the Supreme Court of the United States, where it was decided 
October 27, 1884, United States v. Morton, 112 U. S. 1, and United 
States v. Watson, 130 U.S. 80, the decisions referred to in the abové 
act, that the time of service of a cadet in the Military Academy 
at Ww est Point was service in the Army to be counted in the compu- 
tation of longevity pay, and by decision of May 8, 1889, Second 
Comptroller Butler followed these Supreme Court decisions. Three 
claims involving cadet service were allowed under this decision, 
when on June 20, 1890, Comptroller Gilkeson overruled and set 
aside the decision of Second Comptroller Butler, and gave instruc- 
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tions that all claims for longevity coming under the holding of the 
Supreme Court in the Morton and Watson cases should be disallowed. 
Pursuant to these instructions, the claims based on the Watson de- 
cision on file in the Second Auditor’s Office, and those subsequently 
received by the accounting ollicers up to May 18, 1908, were dis- 
allowed. 

On May 18, 1908, Assistant Comptroller Mitchell, in the case of 
Alexander J. Brodie, 14 Comp. Dec. 795, overruled the Gilkeson deci- 
sion of June 20, 1890, and held that any commissioned officer of the 
Regular Army who had prior service as a cadet at the Military 
Academy was entitled to have that service counted under the act of 
July 5, 1838, and the subsequent acts conferring rights to longevity 
pay and allowances. The purpose of the act of January 29, 1927, is 
to authorize the settlement of those cases certified by the Court of 
Claims under the decisions cited and those cases for longevity pay 
based upon service as a cadet which were disallowed by the account- 
ing officers, as indicated, between June 20, 1890, and May 18, 1908. 
See Senate Report No. 614 of April 5, 1926, to accompany S. 1857 
and H. R. Report No. 1138 of May 7, 1926, to accompany H. R. 8321. 

As no finding of fact was certified by the Court of Claims in the 
case of General Tidball and as his claim was not disallowed by the 
accounting officers between June 20, 1890, and May 18, 1908, it does 
not come within the purview of the act. 

It is contended, however, that the record shows that the claim 
was disallowed on December 15, 1908, and a copy of a letter from the 
Auditor for the War Department, dated February 10, 1910, to her 
attorneys, stating the fact of such disallowance, has been furnished as 
evidence supporting the contention that the claim is within the act 
of January 20, 1927, and therefore allowable by the- accounting 
officers thereunder. 

A literal construction of the words “ Between 1890 and 1908” 
would not include either of the years mentioned, but only the inter- 
vening years, i. e., the years beginning January 1, 1891, and ending 
December 31, 1907. The facts and circumstances related herein and 
a reading of Senate Report No. 614 of April 5, 1926, to accompanying 
S. 1857 and H. R. Report No. 1138 of May 7, 1926, to accompanying 
H. R. 8321 show, however, that the purpose of the second paragraph 
of the act was to authorize the accounting officers to settle the claims 
disallowed under the Gilkeson decision of June 20, 1890, and prior 
to May 18, 1908, the date of the decision of Assistant Comptroller 
Mitchell, in the case of Brodie, overruling the Gilkeson decision. 
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In other words, it is clearly manifest that the purpose was to lift the 
bar against allowance of the claims which were beiore the accounting 


officers and disallowed under the Gilkeson decision and which were 
not allowable under the Brodie decision because of the fact that the 
claims had been disallowed by prior settlements. 

The action taken in the tase of General Tidball on December 15, 
1908, was not a disallowance under the Gilkeson decision, and having 
been subsequent to May 18, 1908, it is not a disallowance within the 
meaning of the act of January 29, 1927, authorizing the accounting 
officers to settle the claim. The action disallowing the claim was 
correct and on review the settlement must be and is sustained. 








APPENDIX 


UNIFORM ACCOUNTING SYSTEM 


[Circular No. 27] 
Jury 21, 1926. 

1. Section 309 of the Budget and Accounting Act, 1921, provides that— 

“The Comptroller General shall prescribe the forms, systems, and prodecure 
for administrative appropriation and fund accounting in the several departments 
and establishments, and for the administrative examination of fiscal officers’ 
accounts and claims against the United States.” 

2 The formulation and installation of systems of administrative appropria- 
tion and fund accounts in the several departments and establishments are desirable 
so that there may be directly compiled uniform reports with headings properly 
classified for the purpose of furnishing information requisite to administering, 
comparing, and controlling the financial transactions of the administrative 
services and for accounting for moneys appropriated. 

3. Pursuant to the provisions of the law cited, an accounting system has been 
formulated which will meet the basic requirements above outlined and has been 
installed in a number of offices and it is now proposed that its use shall be ex- 
tended as rapidly as conditions may warrant. : 

4. Standard accounting forms have been approved for use with the several 
accounting machines which have so far demonstrated their ability to furnish 
the information that is deemed essential. Information in regard to these forms 
may be obtained upon application to this office. 

5. It is the intention to study the accounting problems of all offices and as 
such study is completed to assist in making such changes as may be necessary 
to obtain the uniform results desired. In the meantime should any office de- 
termine that changes are required for its purposes this office, upon request, will 
render prompt assistance in the installation of a better accounting system. 

6. In furtherance of the plan of securing uniformity in accounting and re- 
porting and for the purpose of making effective the law above cited, it is directed 
that hereafter no change in the administrative appropriation and fund accounting 
systems of the several departments and establishments shall be made except 
after approval by this office following the submission to this office of an outline 
of the procedure proposed to be followed and a list of the forms proposed to be 
used, with specific reference to the changes which it is desired to make, together 
with a complete set of the forms at present in use, a description of their uses and 
of the accounting procedure followed. 

7. A schedule of general ledger accounts, together with a definition of each 
account and two other report forms are being prepared and will be submitted 
under seperate cover for consideration by those interested. Before these forms 
and general ledger accounts are formally prescribed for use by the several de- 
partments and establishments comment in regard thereto is desired. 

J. R. McCart, 
Comptroller General of the United States. 


DESCRIPTION OF THE UNIFORM ACCOUNTING SYSTEM FOR 
DEPARTMENTS AND ESTABLISHMENTS OF THE NATIONAL 


GOVERNMENT 
[Circular No. 27—Appendix] 


Aprit 1, 1927. 
(Publication in this volume omitted.) 
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ABOLISHING THE CHECK ACCOUNTING DIVISION AND CREATING 
A CHECK SECTION OF THE AUDIT DIVISION OF THE GENERAL 
ACCOUNTING OFFICE 

[Circular No, 28} 
OcToBER 19, 1926. 

Effective November 1, 1926, the Check Accounting Division of the General 
Accounting Office will be abolished and the work and personnel thereof trans- 
ferred to and made the check section of the Audit Division. The Veterans’- 
Pension interest section will remain in and function in the Lemon Building as a 
unit of the check section of the Audit Division. The accounting section and the 
adjustment and review section of the present Check Accounting Division will 
be consolidated into a reconciliation unit of the check section of the Audit Division 
and moved to the General Accounting Office Building at Fifth and G Streets. 

All interest, Pension and Veterans’ Bureau (symbol 11348) checks issued under 
the large symbols and forwarded daily by the Treasurer of the United States will 
be transmitted to the Lemon Building as at present; all other checks pertaining 
to the miscellaneous accounts, accompanied by statements prepared in the office 
of the Treasurer of the United States will be transmitted to the General Account- 
ing Office Building. 

All check files other than those in the Lemon and General Accounting Office 
Buildings are hereby placed under the control of the Records Division. All 
checks in the Lemon and General Accounting Office Buildings will be under the 
control of the Chief of the Audit Division until such time as they are transferred 
to the Records Division. 

The forgery-photostat-liabilities units in the Lemon Building are hereby 
transferred to the General Accounting Office Building under the general super- 
vision of the chief clerk. All forgery and liabilities records will be consolidated as 
soon as practicable with the records of the Claims Division. 

Circular No. 12, dated March 28, 1923, is modified accordingly. 

J. R. McCartu, 

Comptroller General of the United States. 


FORGERY AND LIABILITIES UNITS TRANSFERRED TO CLAIMS 
DIVISION OF THE GENERAL ACCOUNTING OFFICE 


(Circular No. 28—Supplement No. 1) 





Fepruary 1, 1927. 

That part of Circular No. 28 of October 19, 1926, providing that — 

“The forgery-photostat-liabilities units in the Lemon Building are hereby 
transferred to the General Accounting Office Building under the general super- 
vision of the chief clerk” 
is hereby modified as follows: 

The forgery and liabilities units are hereby transferred to the Claims Division 
of the General Accounting Office. The check section of the Audit Division will 
continue to report on check ‘‘stoppage”’ cases received from the office of the 
Treasurer of the United States, as at present, except that all cases involving a 
possible improper negotiation of checks shall be transmitted to the Claims 
Division for disposition. 

To the Records Division, under the supervision of the chief clerk, is assigned 
the duty of furnishing photostats in accordance with the regulations governing 
this class of work. 

J. R. McCart, 
Comptroller General of the United States. 


PAYMENT OF SALARIES OF EMPLOYEES OF THE UNITED STATES 
ATTENDING THE AMERICAN LEGION CONVENTION AT PARIS, 
FRANCE 

(Circular No. 29] 
DECEMBER 23, 1926. 
1. The act of May 20, 1926, 44 Stat. 587, as amended by the act of July 3, 1926, 

id. 892, provides: 

“That the heads of the executive departments and independent establishments 
of the Government be, and they hereby are, authorized to grant, in their discre- 
tion, extended leave not to exceed sixty days in the calendar year 1927 to ex- 
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service men and women for the sole purpose of attending the annual convention 
of the American Legion, in Paris, France: Provided, however, That this statute 
shall not be construed to modify the provisions of the act approved March 3, 
1893, the act approved May 23, 1908, and the act approved February 28, 1925, 
limiting the annual leave which may be granted with pay to fifteen or thirty days 
in any one year except that any portion of the fifteen or thirty days’ leave not 
granted or used during the calendar year 1926 or the fiscal year 1927 may be 
allowed to accumulate and be pyramided for the purpose herein specified in addi- 
tion to the fifteen or thirty days’ leave with pay in the calendar year 1927 or the 
fiscal year 1928.” 

2. In order that credit may be allowed for salary payments to employees tak- 
ing leave under provisions of the act quoted, the following instructions should be 
carefully observed by all concerned: 

3. Opposite the name of employee in ‘“ Remarks”’ or other appropriate column 
on the pay roll or in the “Name” column of the Postal Service schedule of dis- 
bursements should be noted, until final payment as made, the fact that 
employee is on leave for the sole purpose of attending American Legion 
Convention, giving dates of beginning and ending of leave and the number of days 
applicable to each year. For example, where an employee is granted leave on a 
calendar year basis for 45 days, September 1 to October 15, 1927, 30 days of which 
apply to calendar year 1927 and 15 represent unused leave for calendar year 1926, 
the following notation should appear on the pay roll: 


Amer. Leg. Conv. 
9/1-10/15 
30 das. 1927; 15 das. 1926 


and a notation similar to the following in the case of an employee granted leave, 
on a fiscal year basis, for 30 days from September 1 to September 30, 1927, 15 
days of which are applicable to the fiscal year 1928 and 15 days to fiscal year 1927: 


Amer. Leg. Conv. 
9/1-9/30 
15 das. 1928; 15 das. 1927 


4. For pay roll purposes, current calendar or fiscal year leave will be considered 
as taken first and payments to employees for such leave will be accepted with- 
out special notation as to attendance; but for all payments for leave accrued 
during the preceding year there will be required a positive statment by the admin- 
istrative office that evidence of attendance at the convention has been received. 
Such statement should be in form of a notation on the pay roll to the effect that 
evidence of attendance is on file. 

5. The character of the evidence that should be required by the executive 
departments and independent establishments to determine whether the employee 
is entitled to the benefits of the statute, is for administrative consideration, but 
it may be proper to note here the desirability of uniformity in those requirements 
throughout the Government service. 

J. R. McCart, 
Comptroller General of the United States. 


SATURDAY HALF HOLIDAYS, 1927 


(Circular No. 30] 
May 13, 1927. 
(Relating to office procedure and not of general information.) 


STANDARD ANNUAL SALARY PAY ROLL 


[General Regulations No. 34—Supplement No. 2] 


SEPTEMBER 18, 1926. 
1. Section 3 of the act of March 2, 1926, 44 Stat. 161, provides as follows: 
“The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations for the fiscal year 
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1927 of the character heretofore used for such purposes are hereby made available 
therefor: Provided, That the reasonable value of such allowances shall be deter- 
mined and considered as part of the compensation in fixing the salary rate of such 
civilians”’ 

and in decision of June 3, 1926, 5 Comp. Gen. 958, it was prescribed that— 

* Accordingly, the pay rolls must show the grade and designation of the posi- 
tion, the total salary rate, the ‘determined’ reasonable value of the allowances 
furnished in kind, and the amount deducted as representing the value of the 
allowances furnished in kind during the period covered by the pay rolls. For use 
in auditing the pay rolls there should be filed in the General Accounting Office 
copies of administrative regulations or orders fixing the reasonable value of allow- 
ances furnished in kind as a part of compensation to field employees.” 

2. Administrative offices using the standard annual salary pay roll form in 
their field services should follow instructions in paragraph 2 (d) of General 
Regulations No. 34, in complying with the decision cited. Opposite the reasonable 
value of allowances in kind for quarters, subsistence, etc., should be indicated the 
class or group thereof as fixed in administrative regulations or schedules of charges 
so that it may be determined in the audit that charges are made in comformity 
thereto. 

3. There should be added to the administrative certificate on such pay rolls 

the following: 
“that deductions have been made from the compensation of all employees 
against whom charges have accrued during the period of the pay roll, and that 
the determined reasonable value of allowances furnished in kind is stated in 
every case.” 

4. The gross amount to be charged to appropriations should always be approved 
for payment by the administrative officer and this total should agree with the 
amount paid to employees, the retirement deductions and other deductions 
treated as collections but should not include the amounts stated as value of 
allowances furnished which are not to be charged to appropriations and not 
treated as collections from compensation. 

5. In the next printing of the standard form the certificate thereon will be 
modified accordingly. 

J. R. McCart, 
Comptroller General of the United States. 


STANDARD ANNUAL 





SALARY PAY ROLL 


[General Regulations No. 34—Supplement No. 3} 





Feprvary 11, 1927. 

1. That there may be greater uniformity in the preparation and arrangement 
of pay rolls submitted on the standard annual salary pay roll forms (Nos. 1013, 
1013a, 1013b, 1013c, 1013d, and 1013e), the following regulations relative thereto 
are hereby promulgated: 

2. Effective with the pay period immediately following the date of promulga- 
tion of these regulations pay rolls of administrative offices in the District of 
Columbia submitted on the standard annual salary pay roll forms will show the 
grade, designation of position, and total salary rate of employee to conform to 
the act of March 4, 1923, 42 Stat. 1488, reclassifying Federal emplovees of the 
District of Columbia, and the decision of this office of June 3, 1926, 5 Comp. Gen. 
958. Such information shall be shown on the standard forms in the second col- 
umn, now designated ‘‘ Name, official designation, and annual salary,’’ such head- 
ing to be changed to read ‘‘ Name, grade, designation, and total salary rate.” 
On field service pay rolls will be shown the determined reasonable value of allow- 
ances furnished in kind as prescribed in Supplement No. 2, General Regulations 
No. 34, dated September 18, 1926. 

3. Pay rolls should be made up according to units of organization and the names 
of employees listed thereon in the following order: 

(a) Nature of service, such as professional, subprofessional, clerical, adminis- 
trative and fiscal, custodial, etc. 

; (b) Grades under each service, commencing with the highest. 
i (c) Salaries under each grade, commencing with the maximum. 

(d) Names under each salary rate, to be arranged alphabetically. 

4. As an alternative to the above arrangement, where the personnel of an organ- 
ization unit is small in number or where one service predominates, the names may 
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be arranged under each unit by salaries only, the grade and salary rate to be 
shown in connection with each name or group of names. 

5. Although these regulations deal primarily with the standard forms of annual 
salary pay roll prepared in the District of Columbia, it is desired in the interest 
of uniformity that in the preparation of the standard forms of pay roll and other 
approved forms for annual or monthly salary payments for the field services, 
except the Postal Service, the general arrangement thereof and the information 
to be shown thereon shall be substantially as herein prescribed, in so far as exist- 
ing grades will permit. 

6. When the administrative certificate on a pay roll contains the statement 
that ‘deductions have been made from the compensation of all employees 
against whom charges have accrued during the period of the pay roll,” the nota- 
tion ‘ Not within retirement act,” or words to that effect, will no longer be required 
to be made on the roll. 

7. The caption of the “ Remarks’ 
changed to read as follows: 


column on the standard pay roll form is 
““ REMARKS 


** All deductions to be clearly and fully explained, together with such other 
facts as may affect pay status. 

‘Appointments, transfers, promotions, demotions, separations, and other 
changes affecting pay status to be noted in this column, including periods of 
service varying from the full period of the roll. 

“Signature by mark must be attested by one disinterested witness with address.” 

The above requirement concerning notation of changes in pay status in the 
Remarks” column will, when the notations are complete, ordinarily make unnec- 
essary the furnishing of copies of appointments and other documentary evidence 
of such changes, and the practice of supplying such evidence in support of pay 
rolls will under such circumstances hereafter be discontinued except as may other- 
wise be specially required. : 

8. It is required that hereafter, when a pay roll consists of more than two pages, 
both sides of the first and follow sheets (Forms 1013a and 1013c) shall be used 
whenever practicable, for reasons stated in paragraph 5 of General Regulations 
No. 34, General Accounting Office, May 19, 1924. In order to insure legibility 
the standard forms will be printed on a better grade of paper than heretofore 
specified in the regulations, viz, Forms 1013 and 1013a, on white bond paper, 
50 per cent rag, substance 48; Forms 1013b and 1013c, on yellow bond paper, 
30 per cent rag, substance 40; Form 1013d, on white bond paper, 30 per cent 
rag, substance 40; Form 1013e, on yellow bond paper, 30 per cent rag, substance 
32. In printing the forms the margins on each side of each page of a sheet con- 
taining the tabulation will be made uniform. Also hereafter each page of a sheet 
will be numbered and the number of pages stated in the administrative certificate, 
and the necessary changes have been made in the forms for this purpose. 

9. In connection with the printing of the pay roll forms they will be punched 
in the left-hand margin with small round holes, as follows: 

Forms 1013, 1013a, 1013b, and 1013c, four holes equally spaced and so placed 
as not to interfere with folding once in center to size 84% by 11 inches for filing 
purposes if desired. 

Forms 1013d and 1013e, three holes equally spaced. 

10. Pay rolls should be bound together loosely by tape or string through the 
round holes on the left margin so that the sheets may be readily turned and 
covered with light covers of manila paper in order that they may be more con- 
veniently handled and better protected from defacement. For identification 
purposes there should be placed on the outside of the front cover the name of 
the disbursing officer, his station, period of account, name of bureau, division, or 
office to Which pay roll pertains, and period covered. 

11. For the purpose of illustrating the desired arrangement of pay rolls on the 
standard forms, model pay rolls have been preparéd for both large and small 
organization units and are attached to these regulations. 

J. R. McCart, 
Comptroller General of the United States. 


(Publication of sample forms of pay roll in this volume omitted.) 
66344°—27 57 
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EVIDENCE ON REIMBURSEMENT VOUCHERS FOR TRAVEL AND 
OTHER EXPENSES 


[General Regulations No. 3s—Supplement No. 1] 


FreBRuARY 28, 1927. 

1. In addition to the requirements of General Regulations No. 36, General 
Accounting Office, June 26, 1924, and of standard Form No. 1012, regarding 
evidence to be furnished on or in conjunction with travel vouchers in the matter 
of authorized travel, etc., it is essential that this office shall be kept informed at all 
times of the travel status of the officer or employee concerned, in order that it 
may be known whether the place or places at which he claims reimbursement of 
expenses or per diem in lieu of subsistence, as the case may be, are in fact his 
temporary duty station while in a travel status, as distinguished from prolonged 
duty, which may constitute a change of station at which neither actual expenses 
are reimbursable nor per diem in lieu of subsistence allowable. 

2. In order that the necessary information may be available for audit purposes 
it is required that vouchers on which actual expense of travel and/or per diem in 
lieu of subsistence are charged, whether paid by a disbursing officer and trans- 
mitted with his accounts to the General Accounting Office or forwarded for 
direct settlement, should not only show the hour and day of arrival at each place, 
but the date of arrival at the last-mentioned place of uncompleted duty should 
be carried forward to subsequent voucher or vouchers so long as the traveler 
remains on duty thereat. 

3. If duty at a particular place within the traveler’s itinerary is prolonged 
beyond a period of 30 days, his travel voucher should also state the approximate 
period to be covered by his duty assignment at such place, or the approximate 
date of return to official headquarters, or both, as well as any other pertinent 
facts which will tend to show that his duty at such place is of a temporary nature. 

4. These regulations shall become effective beginning with vouchers covering 
expenses, including per diem, of travel during the month of April, 1927. 


J. R. McCart, 
Comptroller General of the United States. 


STANDARD FORMS—SCHEDULE OF DISBURSEMENTS 


[General Regulations No. 43—Supplement No. 1] 
JUNE 3, 1927. 

Paragraph 7 of General Regulations No. 43 provides: 

‘*Vouchers must be numbered consecutively, as passed for payment, and not by 
appropriations, and the serial numbering must continue throughout the fiscal 
year. 

In view of the confusion which has resulted in the numbering of disburse- 
ment vouchers, as above required, in case of changes in disbursing officers within 
a fiscal year by new appointment, reinstatement, transfer from one office to 
another, etc., it is directed that, commencing with July 1, 1927, each officer 
disbursing public funds, by whatever title known, shall number his vouchers 
consecutively throughout each fiscal year as paid without reference to appro- 

riation. A disbursing officer commencing his disbursements at any time after 
Taly 1 will begin with number 1. When an officer transfers from one office to 
another and continues to disburse at his new office he will proceed with the num- 
bering of his vouchers consecutively following the voucher number last used at the 
office from which transferred. An officer who ceases disbursing for a period 
from any cause during a fiscal year will, upon resumption of his disbursing duties, 
commence numbering his vouchers from the last voucher number used by him 
during the same fiscal year. In other words, in the numbering of disbursement 
vouchers the disbursing officer will be regarded as the unit, and in case of changes 
he will carry his voucher numbers with him. 

As a protection against possible confusion of voucher numbers in a bureau, 
office, or service of a department or establishment where changes of disbursing 
officers are frequent during a fiscal year, the plan of giving separate serial bureau, 
office, or service numbers to the vouchers for administrative purposes may be 
followed, provided said numbers are so entered thereon as not to interfere with 
the insertion of the disbursing officers’ voucher numbers in the space custo- 
marily provided therefor as herein set forth. 

J. R. McCart, 
Comptroller General of the United States. 
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STANDARD ABSTRACT OF AGREMENT, ETC.—AWARD OF CONTRACT 


[General Regulations No. 51—Supplement No. 1] 


JANUARY 8, 1927. 

Attention is invited to office decision of October 30, 1926 (A-—15907), regarding 
evidence to be submitted to the General Accounting Office showing that the lowest 
bid was accepted in compliance with the law. 

In said decision it was concluded that the requirements to be observed are as 
follows: 

“1. Where the lowest bid as to price is accepted—that is to say, where the 
lowest bidder is determined from the price alone, no offsetting or equalizing 
elements being for consideration—and there is furnished a certificate to that 
effect by a responsible administrative officer having personal knowledge of the 
facts, neither the rejected bids nor an abstract of the bids need be forwarded to 
this office with the contract. 

‘2. In all cases where other than the lowest bid as to price is accepted, there 
should be forwarded to this office with the contract a detailed statement giving 
in full the reasons for the acceptance thereof together with an abstract of all 
bids received. If no abstract of bids is made the bids themselves should be 
forwarded. 

**3. Except in those cases in which the rejected bids are required by law to be 
filed in the returns office of the Department of the Interior, all rejected bids will 
be retained in the administrative offices and kept available for inspection by duly 
authorized representatives of this office, and be forwarded to this office upon 
request therefor when required in individual cases.” 

In pursuance of the above decision standard Form No. 1036, abstract of agree- 
ment, etc., prescribed by General Regulations No. 51, General Accounting Office, 
June 18, 1926, is modified by changing the instruction under the caption ‘“‘ Award 
of contract’’ to read: 

‘(State whether, from personal knowledge of the facts, award was made to the 
lowest bidder as to price, or otherwise; if otherwise, reasons for rejection of lower 
bid or bids must be given in detail hereon, or on a separate statement, or on the 
abstract of bids or the bids themselves which are filed herewith.)”’ 

Said standard Form No. 1036 is approved as thus revised and all future editions 
of same will be printed in the revised form. 

J. R. McCart, 
Comptroller General of the United States. 
8 
“— ake Apstract or Acreement °- ------ 


Cc ' tract 
Comptroller General U. 8. Ww D *ORM (Contrast 
January 8, 1927 ADVERTISING——AWARD—FO PD ics kicmnceee Bee 


(Department or establishment) 
2 = - 


(Bureau or office) 


ABSTRACT OF AGREEMENT 


ani ges eae Total amount, $ 
(Name of contractor) 
Subject 
Contract period _- - - -- 
Ne ae A. ence Appropriation__-_- - -- 
Contracting officer Discount 
Items 
Quantity 
Unit price(s) 
Deliveries 
Conditions 
Payments- - 
Deductions_ ‘ 
Special requirements: 
Damages, actual 
Damages, liquidated 
Other 
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METHOD OF OR ABSENCE OF ADVERTISING 


(Section 3709 of the Revised Statutes) 





















1. After advertising in newspapers. 

2. After advertising by circular letters sent to -..--- dealers and by notices 
posted in public places. 

3. Without advertising, under an exigency of the service which existed prior to 
the order and would not admit of the delay incident to advertising. 

4. Without advertising, in accordance with............-....----...----.-- 


OVER! 
[Reverse of standard Form No. 1036) 


AWARD OF CONTRACT 


(State whether, from personal knowledge of the facts, award was made to the lowest bidder as 
to price, or otherwise; if otherwise, reasons for rejection of lower bid or bids must be given in 
detail hereon, or on a separate statement, or on the abstract of bids or the bids themselves 
which are filed herewith) 








FORM OF AGREEMENT 


aa 





A. Under formal contract. 
B. Under written proposal and acceptance. 
C. Under less formal agreement 

























CERTIFICATE 


I certify that the foregoing abstract is true and correct; that the agreement 
was made in consquence of No.______ of the method of advertising and in the 
form lettered _----- as shown above; that the articles or services covered by the 
agreement are necessary for the public service, and that the prices charged are 
just and reasonable. 


er a eer ra pra re aE ES 


~ ‘ Sao - ae see 
eterna einen ten 


(Signature of officer) (Title) 





Note 1.—Among the reasons which may be assigned as making competition impracticable (see No. 5 of 
“ Method of or absence of advertising’’) are the following: 

(a) Under a formal contract for construction, there arises a necessity for additional work practicable of 
performance only by the contractor. 

(b) The articles wanted are patented or copyrighted and not on sale by dealers, but by the owners of the 
patent or copyright, or their agents or assigns alone, at a fixed and uniform price. 

(c) There is only one dealer within a practicable distance from whom the articles can be obtained. 

(d) Prices or rates are fixed by legislation, either Federal, State, or municipal; or by cor petent regulation. 

(e) Previous advertising for the identical purchase has been followed by the receipt of no proposals or only 
of such as were unreasonable, and under circumstances indicating that further advertising would not alter 
results, 

Note 2.—This abstract will be used to support all agreements, both formal contracts and less formal 
agreements of whatever character, involving the receipt or expenditure of public funds. It should be exe- 
cuted so far as applicable and signed by the contracting officer and be attached to and accompany the 
agreement to the General Accounting Office. 

Note 3.—Where the details of an agreement are too voluminous to adequately state them briefly in any 
of the spaces provided therefor in the abstract, the statement thereof may be carried to the space below or 
made on a separate sheet. 


CONTINGENT EXPENSE VOUCHERS 


{General Regulations No. 51—Supplement No, 2] 






Marcn 17, 1927. 
1. Attention is invited to the requirements of section 3683 of the Revised 
: Statutes, as follows: 
“No part of the contingent fund appropriated to any department, bureau, or 
office, shall be applied to the purchase of any articles except such as the head of 
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the department shall deem necessary and proper to carry on the business of the 
department, bureau, or office, and shall, by written order, direct to be procured.” 

2. In order that the General Accounting Office may receive uniform and 
sutisfactory evidence of compliance with the above statute, it is required that 
every voucher involving payment for articles purchased from the contingent fund 
appropriated to any Government department or establishment, or bureau or 
office thereof, shall bear evidence of the fact that procurement of the articles so 
purchased was directed by a written order by the head of the department or 
establishment concerned issued in advance of the procurement. For this purpose 
the following supplemental certificate is prescribed: 

“Tt is further certified that the above articles chargeable to contingent appro- 
priation were procured after direction given as required by section 3683, Revised 
Statutes.” " 

3. The above certificate will hereafter appear on all vouchers covering items 
charged to a contingent appropriation and should be stamped, typed, or printed 
in close proximity to the principal administrative certificate on the approved 
voucher forms. In case of standard Forms 1034 and 1034a, public voucher for 
purchases and services other than personal, the supplemental certificate should 
be stamped, typed, or printed within thé block provided for the principal admin- 
istrative certificate. 

4, When the combined principal and supplemental certificate is made by the 
proper officer charged with knowledge of the facts, originals or copies of written 
orders or schedules listing purchases from contingent expense appropriations, or 
other special certificates or other forms of evidence relating thereto, will not 
ordinarily be required in support of such transactions. 

5. After July 1, 1927, the use of special forms of contingent expense voucher, 
as well as all other forms of voucher for purchases and services other than per- 
sonal will be discontinued except as otherwise specially authorized. (See par. 15, 
General Regulations No. 51, 5 Comp. Gen. 1061.) 

J. R. McCart, 
Comptroller General of the United States. 


CAR TICKETS AND TOKENS 


[General Regulations No. 53] 
Juty 1, 1926. 

1. The number of cases in which employees of the United States and of the 
District of Columbia have secured redemption in cash for car tickets and tokens 
issued for official travel performed by other means renders appropriate the issuance 
of general instructions in regard thereto. 

2. Car tickets and tokens purchased by the Government are Government 
property of the same class as Government transportation requests and scrip 
books and are furnished employees for use in the performance of their official 
duties only. Each has a cash value, the right to which does not pass from the 
Government and may be used by the holder only in exchange for the specific 
service called for by the ticket, token, transportation request or scrip book. 

3. Departments and independent establishments that purchase car tickets and 
tokens for distribution to employees in order to expedite Government business 
should keep a proper record of the receipt and issue of such tickets and tokens 
and inform the employees to whom they are issued that they are to be used only 
in exchange for the service that is due the United States, and that in the event 
they are not so used they are to be returned to the person who issued them. 
Their exchange for cash by the individual receiving them for travel purposes is 
not authorized under any circumstances and constitutes such a misappropriation 
as to require proper action accordingly. 

J. R. McCart, 
Comptroller General of the United States. 


ACCOUNTING FOR RETIREMENT FUND DEDUCTIONS 


[General Regulations No. 54] 
Jury 6, 1926. 
1. The first paragraph of section 10 of the amendment approved July 3, 1926, 


to the act for the retirement of employees in the classified civil service reads as 
follows: 
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“Beginning as of July 1, 1926, there shall be deducted and withheld from the 
basic salary, pay, or compensation of each employee to whom this act applies 
a sum equal to 34% per cent of such employee’s basic salary, pay, or compensation. 
The amounts so deducted and withheld from the basic salary, pay, or compen- 
sation of each employee shall, in accordance with such procedure as may be pre- 
scribed by the Comptroller General of the United States, be deposited in the 
Treasury of the United States to the credit of the ‘civil service retirement and 
disability fund’ created by the act of May 22, 1920, and said fund is hereby 
appropriated for the payment of annuities, refunds, and allowances as provided 
in this act.” 

2. By virtue of authority therein contained it is directed that there be deducted 
and withheld from the basic salary, pay, or compensation of each employee 
subject to the provisions of said act, 314 per cent of such employee’s basic salary, 

ay, or compensation in accordance with the Government salary tables issued 
uly, 1926, which are now being printed. 

3. Hereafter for employees receiving salariés on a monthly or annual basis 
only one pay roll for each month will be required to be submitted to the General 
Accounting Office, and the total amount of the retirement deduction for each 
month will be deducted on such monthly pay roll. The mid-month payment to 
such employees shall be the amount in even dollars next below the amount due 
after deduction for the retirement fund. Until a special form of receipt is pre- 
scribed for use in making the mid-month payment temporary receipts may be 
taken on the regular pay roll form or on forms which may be available in the 
several departments and establishments. 

4. At the end of each month each disbursing officer making deductions on 
account of the retirement fund will transmit his check for the amount deducted 
to the disbursing clerk, Bureau of Pensions, and will transmit with his account 
to the General Accounting Office a list of the pay rolls and vouchers on which 
retirement fund deductions have been made, showing therein the amount, 
number and date of the check drawn in favor of the disbursing clerk, Bureau 
of Pensions. 

5. The disbursing clerk, Bureau of Pensions, promptly upon receipt will 
deposit in the Treasury of the United States to the credit of the civil service 
retirement and disability fund all such checks received by him. At the end of 
each month he will submit with his account a schedule of all checks received by 
him showing the number and amount of the checks, names of the officers draw- 
ing same and department, bureau, or establishment, on account of which the 
checks were drawn. The amounts so received by him and deposited to the 
credit of the civil service retirement and disability fund shall be taken up on his 
account current in a separate column. 

6. Transfers of the amounts estimated to be due the civil service retirement 
and disability fund from Postal Service appropriations shall be made at the end 
of each month upon settlement made by the General Accounting Office. Final 
settlement of the exact amounts deducted will be made at the close of each 
quarter. There shall be shown on Postal Service pay rolls quarterly the deduc- 
tions made on account of the retirement fund. 

J. R. McCart, 
Comptroller General of the United States. 


ACCOUNTING FOR RETIREMENT FUND DEDUCTIONS 


[General Regulations No. 544—Supplement No. 1) 


SEPTEMBER 10, 1926. 

To relieve departmental field services of certain difficulties encountered in 
applying the provisions of paragraph 3, General Regulations No. 54, the follow- 
ing sentence is added to said paragraph: 

“Where physical conditions, the number of changes in personnel, the practice 
of paying by check, or particular statutory requirements make necessary, field 
pay rolls showing the exact basic salary, the exact 314 per cent retirement deduc- 
tion and the net amount payable to each employee computed in accordance 
with the salary tables of 1926, may be submitted twice a month.” 


Lurtin R. Ginn, 
Acting Comptroller General of the United States. 
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ESTABLISHING THE AUDIT DIVISION OF THE GENERAL 
ACCOUNTING OFFICE 


[General Regulations No. 55) 
Avaust 26, 1926. 
1. The Civil Division and the Military Division are hereby consolidated and 
shall hereafter be known as the Audit Division of the General Accounting Office. 
The Audit Division will be located in the General Accounting Office (old Pension 
Office) Building, Judiciary Square, Fifth and F Streets NW., Washington, D. C. 
2. This order shall become effective September 1, 1926, and will supersede all 
orders to the extent they are inconsistent herewith. 
J. R. McCartu, 
Comptroller General of the United States. 


ESTABLISHING THE RECORDS DIVISION OF THE GENERAL 
ACCOUNTING OFFICE 


[General Regulations No. 56] 
Avaust 26, 1926. 

1. There is hereby created a Records Division of the General Accounting 
Office. The Records Division will be located in the General Accounting Office 
(old Pension Office) Building, Judiciary Square, Fifth and F Streets NW., 
Washington, D. C. 

2. This order shall become effective September 1, 1926, and will supersede all 
orders to the extent they are inconsistent herewith. 


J. R. McCart, 
Comptroller General of the United States. 


AFFIDAVIT RE DEPENDENCY ALLOWANCES UNDER THE ACT OF 
JUNE 10, 1922 (42 STAT. 625) 


[General Regulations No. 57] 
SEPTEMBER 3, 1926. 

1. There is hereby prescribed Standard Form No. 1037, affidavit to be executed 
by the mother of an officer claiming dependency allowances under the act of June 
10, 1922, for use in connection with the accounts of officers of the services coming 
within the purview of the said act. 

2. The form is designed to secure essential facts tending to prove the mother’s 
dependence upon her officer son for her chief support and must be executed, 
subscribed and sworn to by the mother on whose behalf the claim for allowances 
is made, and be attached to and submitted with the voucher covering the period 
for which such allowances are first claimed. 

3. The affidavit of the mother must be regularly renewed on the Ist day of 
January and July of each year and submitted with voucher covering period for 
which claim is first made thereafter, except that when in the interval changes 
materially affecting the condition of dependency have occurred a new affidavit 
will be required and submitted at once. 

4. Standard Form No. 1037 should be placed in general use at the earliest 
practicable date, but not later than January 1, 1927, after which date affidavits 
on the old forms will not be accepted. 

5. Upon receipt of these regulations each department affected by the act of 
June 10, 1922, is requested to make requisition at once upon the Public Printer 
for a supply of the standard form herein prescribed which it is estimated will be 
required for the period ending June 30, 1927, at the same time authorizing him to 
destroy or otherwise dispose of old plates, etc., pertaining to forms now in use. 
It is understood and agreed by said departments that they thereby consent to the 
plan of combining all the requisitions submitted and printing one edition to be 
placed in stock at the Government Printing Office, subject to their order and that 
they authorize the Public Printer to prorate the cost of printing and render bill 
against each department for its proportionate share on the basis of the number of 
blanks ordered by it. This procedure will be followed at the beginning of each 
fiscal year or oftener as may be required by the Public Printer. The Public 
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Printer will deliver the blanks as needed upon supply requisitions therefor, and 
will keep an accurate account with each department, showing the quantities 
ordered by and delivered to each and the balance due. The certification by the 
Public Printer, or by his authority, that the blanks covered by a bill have been 
printed and placed in stock subject to order of a department, or partly placed in 
stock and partly delivered to said department, as the case may be, may be 
accepted as evidence of delivery within the meaning of section 3648 of the Revised 
Statutes, and if otherwise correct authorize payment of the bill as provided by 
law. 

6. The departments may order printed on the form the name of department 
and service in the spaces provided therefor. 

J. R. McCaru. 


Comptroller General of the United States. 


Standard Form No. 1037 
Form approved by Comptroller General, U. 8. 


Se or 3, 1926 “ 
September 1926 (Service) 


AFFIDAVIT TO BE EXECUTED BY THE MOTHER OF AN OFFICER CLAIMING DEPEND- 
ENCY ALLOWANCES UNDER THE AcT oF JUNE 10, 1922 (42 Star. 625) 


[Detailed answers should be given for each question, to be amplified by affiant, if she so desires, in supple- 
mental sheets attached to and made a part of this form] 


So Byewiuenkic bec , residing at 
(Name of affiant) (Address) 
do hereby solemnly {° _— } that T-am the ........... of - a 
‘ * \affirm (Relationship to officer) (Name of officer) 
a ., and that I have been in fact dependent upon him for my chief 
(Official designation) 
support since _- , in proof of which I submit the following true 


statement of facts: 
2. Affiant was born 


3. Place of birth 


(Month) 


(House number) (Street) 


4. Date (or dates, if remarried) of marriage ____- ! 
(Month) (Day) 


5. Name and address of husband and present condition of his health 


6. Since January 1,1918, I have been employed as follows: 


Capacity in which 
employed 


Salary per 


Io ioc 
Period mouth 


Place of employment Name of employer 


7. Husband has been employed since January 1, 1918, as follows: 


(This question must be answered in detail although husband is dead, if death occurred after January 1, 1918] 


| | Capacity in which Salary per 
employed | month 


Place of employment Name of employer 
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8. Gross income for five calendar years preceding date of this affidavit: 


192 | 192 192 192 | 
| 


Of affiant: 
III 2 a cilaciatih dhiniacenineiinlininii 
Occupation... 
Officer son 


All other sources, including gifts : 


Of husband: 
NS &:Scncecaeacedeane 
Occupation. - 

Officer son_- 


All other sources, including gifts 


9. All assets, real and personal, tangible and intangible, owned since January 
1, 1918: 


Character of *Owned by— | Date | Value at | If transferred, give | Name and relationship 
re sact — . tains nized date date of transfer and of person to whom 
7 Affiant [Husband | 2" FT | acquired sum realized | transferred 


*Does the above include all stocks, bonds, mortgages, dr other intangible property of which you and 
husband, each or both, were the legal or beneficial owners or in which either of you had or have a 
beneficial interest? 


10. Taxes were paid since January 1, 1918, as follows: 


Paid by— Federal 
| Municipal | County Ds lated 
Affiant Husband | | 


To collector of in- 
{ternal revenue at— 





11. Where the husband (or husbands) is deceased give: (1) His full name, 
(2) date and place of death, (3) occupation, profession, or trade followed imme- 
diately prior to death, (4) court in which his (or their) estate was administered, 
and (5) name the persons to whom estate, including life insurance, was distributed, 
giving value and character of property going to each: 


Gross in- 
: | come dur- 
: ' Married or | £° 
Age | Business or occupation oe le * ling preced- 
—— ing twelve 
| months 
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13. Usual living arrangements and places of residence for past five years 
(state in detail whether housekeeping or living with others and how labor and 
expenses were divided): 


(Any or all) 
16. If you maintain your own separate household, state if any of your children, 
relatives or friends reside with you, the amount paid by each for room and board, 
and the approximate cost of furnishing such room and board: 


17. If your children reside with you, state the monthly amount, if any, which 
they contribute toward your support in addition to payment of room and board, 


18. If you reside with a relative or friend, state the monthly amount paid 
for room and board, $ ; if same is furnished without cost, what is 
monthly value? $ 


19. (a) Are you or your husband provided with quarters, heat, light, and 
subsistence (any or all) by your employer or employers, in addition to salary 
paid you? (b) What is estimated value of these items? 
$ 


20. Value of all real property now owned by (a) affiant, and (b) husband: 


Description, including location Amount | Encumbrance thereon 


21. Value of all tangible personal property now owned by (a) affiant, $ 
and (b) husband, $-__- 

22. Value of all intangible personal property (bank deposits, investments, 
etc.) now owned by (a) affiant, $ , and (b) husband, $ * 

23. Net income (money) of affiant from all sources, including officer, for 
each of the two years preceding this affidavit: 





Give total for each source 
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24. Contributions in money received from 
(Name and rank of officer) 
the last-mentioned year (___-- , 192 , to .. 192 ,) 
as shown in the preceding table, were made exclusively and solely for my use 
and benefit as follows: 





‘Approximate date Approximate date 





TOO. sk 


25. Value and nature of contributions other than money made by above- 
mentioned officer during said year for my exclusive and sole use and benefit: 


Approximate date Nature of contribution | Reasonable value 


26. Total of all re or and otherwise) made by above-men- 
tioned officer during said y 


27. Here state other aahuaia facts, if any, 


29. Name at least two disinterested persons who, because of their acquaintance 
with affiant, have reasonably accurate knowledge of the facts stated in this 
affidavit: 


Relationship (i (if any) How long 
to afflant acquainted 





30. I further {een} that, for the period for which allowances are claimed by 


because of my dependency upon 
(Name) (Rank) 
him, the above-listed contributions were necessary for my maintenance and 
constituted my chief source of support, and that they were made without any 
financial benefit or consideration in return. 


‘ Jsworn to : 
Subscribed mis affirmed before me at 


[SEAL.] 


(Title) 


Notse.—The above statement must be subscribed and sworn to by the mother of the officer claiming 
subsistence or rental allowance, or both, by reason of her dependence upon him and must be attached to 
and submitted with the voucher covering the period for which said allowances are first claimed. Thereafter 
the affidavit of the mother must be regularly renewed on the first day of January and the first day of July 
each year and submitted with voucher covering period for which claim is first made thereafter except that 
upon the happening in the interval of circumstances materially affecting her condition of dependency a 
new affidavit will be required and submitted at once. 
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ESTABLISHING A CHECK SECTION IN THE AUDIT DIVISION o 
THE GENERAL ACCOUNTING OFFICE 


{General Regulations No. 58] 

OcTOBER 19, 1926. 
Effective November 1, 1926, there is hereby established a check section of the 
Audit Division, General Accounting Office, which shall receive all paid and can- 
celed checks and warrants drawn by fiscal officers of the United States on the 
Treasurer of the United States or any designated depository, together with 
statements of disbursing officers’ depository accounts and lists of checks drawn 
when such officers are required to furnish same, and there shall be prepared 
therein all outstanding check lists and reports of amounts to be covered into 
‘Outstanding liabilities.’’ Reconciliation of the depository statements will be 
made therein and the results obtained reported to the proper auditing sections. 
All correspondence pertaining to checks should be addressed to the check 
section, Audit Division, of the General Accounting Office, Washington, D. C. 

J. R. McCart, 
Comptroller General of the United States. 


ACCOUNTING PROCEDURE FOR ADVANCES OF PUBLIC FUNDS UNDER 
THE PROVISIONS OF THE SUBSISTENCE EXPENSE ACT OF JUNE 
3, 1926 (44 STAT. 688) 


[General Regulations No. 59) 
OcrToBER 19, 1926. 

1. By virtue of the authority contained in the Budget and Accounting Act, 
1921, the following accounting procedure is hereby prescribed for advances of 
public funds under the subsistence expense act of 1926, approved June 3, 1926, 
made in conformity with the regulations governing such advances prescribed by 
the Secretary of the Treasury in Treasury Department Circular No. 369, dated 
August 20, 1926, pursuant to the provisions of section 8 of said act, reading as 
follows: 

“The heads of departments and establishments, under regulations which shall 
be prescribed by the Secretary of the Treasury for the protection of the United 
States may advance through the proper disbursing officers from applicable appro- 
priations to any person entitled to actual expenses or per diem allowance under 
this act such sums as may be deemed advisable considering the character and 
probable duration of the travel to be performed. Any sums so advanced shall 
be recovered from the person to whom advanced, or his estate, by deduction 
from any amount due from the United States or by such other legal method of 
recovery as may be necessary.” 

2. Advances to employees may be made only by disbursing officers authorized 
and designated to make payment of reimbursement vouchers of such employees 
upon receipt of a formal application for the advances made upon Standard Form 
No. 1038, which is hereby prescribed for that purpose. Prior to the approval of 
such applications, which approval shall be in conformity with the regulations 
contained in Treasury Department Circular No. 369, there should be filed with 
the disbursing officer a duly certified copy of a proper order directing the travel. 

3. An account with each employee to whom funds are advanced will be main- 
tained by the disbursing officer on Standard Form No. 1038. 

4. An employee to whom an advance has been made will render his expense 
account on the regular reimbursement voucher, Standard Form No. 1012. (3 
Comp. Gen. 1038.) Expense accounts shall be rendered promptly after the end 
of each trip except that for travel extending over one month, expense accounts 
shall be rendered promptly after the close of each month. There shall be attached 
to each voucher a statement on Standard Form No. 1039. Should the statement 
indicate that the employee will continue in a travel status and will consequently 
have further need for the amount advanced to him, the disbursing officer shall 
make prompt payment in the usual way of the amount lawfully claimed and 
approved for reimbursement. Should it appear from the statement that the 
employee will not have further need for the amount advanced to him, the dis- 
bursing officer will take credit for a disbursement for the approved amount of 
the voucher and indicate payment thereof in the space provided on the voucher 
for check number as ‘‘advance check No. __-_--- , dated The 
statements accompanying reimbursement accounts will be detached by the. dis- 
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bursing officer for retention in his files as his authority for restoring the reduced 
advance or for allowing credits thereunder, and all transactions under an ad- 
vance of funds will be recorded on Standard Form No. 1038. 

5. Upon completion of his travel the employee to whom an advance has been 
made shall submit his voucher for reimbursement of any amounts not previously 
claimed and shall pay direct to the disbursing officer any balance in excess of 
the amount expended by him for authorized expenses. 

6. Should the employee immediately upon the completion of his travel fail to 
submit complete reimbursement vouchers or fail to remit to the disbursing offi- 
cer any balances remaining due from him, the disbursing officer shall at once make 
demand therefor. 

7. Each disbursing officer making advances of public funds under the subsist- 
ence expense act of 1926, or any other act authorizing advances for similar pur- 
poses, shall submit with his accounts a list of such advances made and outstanding 
at the close of each accounting period and shall enter on his account current the 
amount of such advances as a separate item of the analysis of balance due the 
United States. 

8. Checks drawn in making advances shall be treated by the disbursing officers 
similarly to checks drawn in ‘‘exchange for funds.”’ (See pars. 3 and 4, General 
Regulations No. 31, dated September 1, 1923.) 

9. Pending the issuance of printed Standard Forms Nos. 1038 and 1039, im- 
provised forms following the reproductions on sheets attached may be used. 


J. R. McCaru, 
Comptroller General of the Uniled States. 


Standard Form No. 1038 
Form approved by Comptroller General U. 8. 
October 19, 1926 


APPLICATION FOR ADVANCE OF FUNDS 


U.S 


(Dep: artment or esti ablishment) 


(Date) 


An advance of funds is hereby requested under the ‘“‘Sub- | Balance 
sistence expense act of 1926” for proper aon €x- | due from 


penses of official travel from , 192 , 

192 , under written authorization from ee ee 

No. _..... dated 192 , copies of which are 

on file in your office or attached hereto and under bond | Amount 
, 192 , filed 92 | herein 


Received in cash: applied 


| previous 
| advance, $_.-.....-- 


Signature 
(Official title) 


I certify that the facts stated above are correct, that the applicant has prop- 
erly accounted for all prior advances, that he is not delinquent under any pre- 
ceding bond, and advance of funds is hereby approved. 


Signature 


(Title of approving officer) 
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. 


[Reverse of Standard Form No. 1038] 


econ eS Be ee oe Bureau or office 


Advances Expenditures credited and refunds 


Date | No. | creck No.| Amount Date | Reference | Amount | oie 


Expenditures reimbursed 


| Vouch-|Check | Vouch-| Check 
er No.| No, |4mount 


Date er No.| No, 


er No. | No, |4mount) Date 
| 


Amount 


, | 5 7 . , J 
| Date Vouch- |Check 


Standard Form No. 1039 
Form approved by Comptroller General U. 8. 
October 19, 1926 


STATEMENT TO AccoMPANY ACCOUNTS RENDERED UNDER AN ADVANCE 


(Date) 


Account of under an advance of funds made 
under travel authority No. ------ , dated , and under bond 


Amount of advance 


Expended and not previously reimbursed: 
Date submitted Period covered Amount 


Balance due United States kept in 


I certify that the foregoing is a correct statement of my account, that I will 
continue in a travel status until and that I will 
have further need for this advance. 


Signature 


(Official title) 


PRESCRIBING STANDARD ar ad RECEIPT FOR PAYMENT OF 
ALA 


(General Regulations No. 60) 
DEcEMBER 9, 1926. 
1. The following standard forms are hereby prescribed for use by disbursing 


officers in Washington in making payments for personal services: 
1018. Special salary payment. 


1040. Receipt for cash payment of salary. 
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2. Form 1018 should be used when payment for personal services is made 
before the pay roll covering the period has been stated, certified and approved. 
If payment is made by check, the number thereof should be entered in the proper 
column of the pay roll in the same manner as though payment were made after 
the pay roll had been approved. 

3. Form 1040 is provided for use in taking separate receipts for partial monthly 
salary payments made in cash, in conformity with General Regulations No. 54. 
Receipts for such payments may continue to be taken on the regular pay-roll 
forms. Payments for which receipts are taken on Form 1040 should be made 
only after receipt by the disbursing officer of pay rolls or other lists of payments 
to be made, properly certified and approved. 

The receipts for cash payments taken on Forms 1018 and 1040 are to be 
forwarded to the General Accounting Office with the disbursing officer’s account 
in case complete receipts are not obtained on the permanent pay roll. 

5. No part of the temporary pay roll should be forwarded to the General 
Accounting Office unless receipt can not be obtained on the permanent pay roll 
and in such cases only the sheet or sheets showing the receipt, numbered in their 
consecutive order according to the order in which they occur on the permanent 
pay roll, should be forwarded in support of payment on the permanent pay roll. 

J. R. McCart, 
Comptroller General of the United States. 


Standard Form No. 1018 SpeciaL SALARY PAYMENT 
Form approved by 
Comptroller General, U. 8. 
December 9, 1926 


Department or establishment 
Bureau or office 
Location 
I certify that 
(Position) (Salary rs ate) 
was in a pay status from : , 192 , and 
that he is entitled to the sum of $ on account of services rendered during 
this period. 
* Payment approved for $ z 
Title 
To be } 
Paid by check No. -....--- dated 
192 , on the 
Treasurer of the U. S. for $ ] 
Pay 200r...~ Le n~. Laees2 


* If the ability to certify and authority to approve are co: nbined in one person, one signature only is neces- 
sary; otherwise the approving officer will sign in the blank space below “‘ Payment approved for $......... 
and over his official title. 


Standard Form No, 1040 Receipt For Cash PAYMENT 
Form ne by 


‘ 
Comptroller General, U. 8. or SaLary 


9, eee ee ee 
December 9, 1926 (Bureau or office) 


— c — ——=— = j — 
Name ; Amount Month and number 





I hereby certify that I have received in cash from 
disbursing clerk, 
(Department or establishment). 


“Amount,” as part payment for personal services during the month indicated. 


(Signature of employee) 
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PAYMENT OF LOST, STOLEN, OR DESTROYED CHECK WHEN 
DRAWER IS DEAD OR NO LONGER IN THE SERVICE OF THE 
UNITED STATES 

[General Regulations No. 61] 
DEcEMBER 18, 1926. 

1. Pursuant to authority of section 3647, Revised Statu‘es, and sec'ion 307 of 
the act of June 10, 1921, the following procedure is hereby prescribed for effee ing 
payment of a los’, stolen, or destroyed original check issued by a disbursing 
officer or agent of the United States who is dead or no longer in the service of the 
United Sta es. 

2. Section 3647, Revised Sta‘utes, as amended, provides: 

“In case the disbursing officer or agent by whom such lost, destroyed, or s‘olen 
original check was issued is dead or no longer in the service of the United States 
it shall be the duty of the proper accounting officer, under such regula‘ions as the 
Secretary of the Treasury (Comp'roller General)’ may prescribe, to state an 
account in favor of the owner of such original check for the amount thereof and to 
charge such amount to the accoun: of such officer or agent * * *, 

3. Section 307 of the ac! of June 10, 1921, 42 Stat. 25, provides: 

“The Comptroller General may provide for the payment of accounts or claims 
adjusted and se‘iled in the General Accoun' ing Office, through disbursing officers 
of the several deparimenis and establishments, instead of by warrant.” 

4. In each case of a check reported as los ,s olen, or des royed and for which the 
required bond of indemnity and affidavi. have been furnished, a cer ificate of 
setilement will be issued by the General Accounting Office to the Treasurer of ‘he 
United States direc ing that he draw, in the name of the disbursing officer or 
agent, a check in favor of the claimant in the amount authorized, bearing the 
same date, number, and symbol as the original. Said check shall be counier- 
signed by the Treasurer and shall be paid when presented in like manner and 
subject to the same regulations applicable io the original. 

5. The certificate of settlement with the Treasurer’s ac‘ion indorsed thereon 
will be returned to the General Accounting Office, and the check when paid will 
be charged to, and included in, the official account, regular or special deposit 
as the case may be, of the disbursing officer or agent wiih the Treasurer of the 
Uni'ed 8 a‘es or other authorized depository. 

6. General Regula:ions No. 25, dated April 11, 1923, relative to los'-check 
settlements is hereby rescinded. 

J. R. McCartu, 
Comptroller General of the United States. 


FILING OF AFFIDAVITS BY CERTAIN OFFICERS OF THE UNITED 
STATES UNDER THE PROVISIONS OF THE ACT OF DECEMBER 
11, 1926 (44 STAT. 918) 


[General Regulations No. 62] 
DecEeMBER 27, 1926. 

1. Attention is invi ed to sections 1 and 2 of the act of Congress approved 
December 11, 1926, reading as follows: 

“Tha each individual hereaf er appoinied as an officer of the Uni'ed Staies 
by the President, by and wi'h the advice and consen! of the Sena‘e, or by the 
President alone, or by a cour’ of law, or by the head of a depar‘ment, shall, 
within thirty days af er the effec ive date of his appointmen‘, file with the Comp- 
troller General of the Uni'‘ed S a‘es an affidavit stating that neither he nor any- 
one acting in his behalf has given, transferred, promised, or paid any consideration 
for or in the expecta‘ion or hope of receiving assis‘ance in securing such appoint- 
ment. 

‘No salary shall be paid to any individual required under section 1 to file an 
affidavit until such affidavit has been filed.” 

2. The provisions of this enac ment apply to all appointments by ‘he President 
by and with the advice and consent of the Sena‘e, by the Presiden! alone, by a 
court of law, or by the head of any of the 10 executive depar men s, but the 
term “officer,’’ as used therein, embraces only officers in the strict or consti- 
tutional sense; ‘hat is to say, persons appoin‘ed in the manner provided under 
the Cons:iiuiion and inves ed by law with authority to exercise a function of 

overnment in their own right and on their own responsibility, as dis'inguished 
rom persons employed or appointed to aid or assist in the performance of the 
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duties of an office the title to which is vested in another. All postmasters of 
whatever class are officers wiihin the meaning of the enactment. 

3. The affidavit required to be furnished by section 1 of the act above quoted 
may be accomplished before the officer administering the oath of office or before 
any officer legally authorized to administer an oath. 

4. The affidavit shall be filed with the Compiroller General of the Uniied 
S'a‘es wi hin 30 days afier the effective date of the appointment. The receipt 
of the affidavit will be immediately acknowledged, and such receipt mus! be 
submitted to the proper disbursing officer as his authority for making payment of 
salary. The disbursing officer will file such receipt with the pay roll or pay 
voucher on which the first payment of compensation is made. 

5. All disbursing officers, including postmasters, are prohibited from making 
payment of salary to a newly appointed officer until he has received an acknowledg- 
ment that the affidavit herein provided for has been filed with the Comptroller 
General of the Uni ed Sta‘es. 

6. Upon receip: of this circular each execu!ive depariment is reques'ed to make 
requisi ion at once upon the Public Printer for a supply of the standard form 
herein prescribed which it is es imated will be required for the period ending 
June 30, 1927. It is unders ood that said deparimen's thereby consent to the 
plan of combining all the requisi ions submitted and prin ing one edition to be 
placed in stock at the Government Prin! ing Office subject to their order and that 
they authorize the Public Prin er to prora e the cost of printing and render bill 
against each depar:ment fori s proportionate share on the basis of the number of 
blanks ordered by it. This procedure will be followed at the beginning of each 
fiscal year or oftener as may be required by the Public Prin'er. The Public 
Prin‘er will deliver the blanks as needed upon supply requisi'ions therefor, and 
will keep an accurate account with each depar.ment, showing the quanti'ies 
ordered by and delivered to each and the balance due. The cer ifica‘ion by the 
Publie Prin er, or by his authority, that the blanks covered by a bill have been 
printed and placed in stock subject to order of a depar'ment, or parily placed 
in stock and parily delivered to said department, as ihe case may be, may be 
accepted as evidence of delivery within the meaning of section 3648 of the Revised 
Sia‘u es, and if o. herwise correct authorize payment of ihe bill as provided by law. 

7. Pending the issuance of printed Siandard Form No. 1041, an improvised 
affidavit form following the reproduction on the attached sheet may be used. 


, J. R. McCart, 
Comptroller General of the United States. 


(Surname) AFFIDAVIT TO BE EXECUTED BY 
Orricers oF THE UNITED STATES  gtandard Form No. 1041 
Upon APPOINTMENT TO OFFICE Form approved by 


Comptroller General, U. 8. 
[Full name of officer to be December 27, 1926 
typed or printed in this 
space by adminis- 
trative office] 


Before me, 


personally appeared 

(Name) (Address) 
who, being first duly sworn (affirmed), deposes and says: That he has been 
appointed to the office of ; 


effective 


and that neither he nor anyone acting in his behalf has given, transferred, prom- 
ised, or paid any consideration for or in the expecia‘ion or hope of receiving 
assistance in securing such appointment. 


Subscribed and sworn to (affirmed) before me this 


[sear] day of 


66344°—27 
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GENERAL ACCOUNTING OFFICE, 
Orrice or THe ComprroLtLeR GENERAL OF THE UNITED StaTEs, 
Washington, D. C., gas =! 


Sir: Receipt is hereby acknowledged of your affidavit under the act of Decem- 
ber 11, 1926 (Pub. 526), re your appoin‘ment as an officer of ‘he Uni‘ed S‘ates 


J. R. McCart, 
Comptroller General of the United States. 


*In this space officer will fill in his name and the address to Date stamp of G. A. O. 
which he wishes receipt forwarded. 


See also instructions on reverse side hereof. 


[Reverse of Standard Form No. 1041] 


INSTRUCTIONS 


This affidavit may be accomplished before the officer administering the oath of office, or hefore any officer 
legally authorized to administer an oath, and must be filed with the Comptroller Genera! of the United 
States, Washington, D. C., within 80 days after the effective date of the appointment. 

The receipt of the affidavit will be immediately acknowledged and such receipt must be submitted to 
the proper disbursing officer as his authority for making payment of salary. The disbursing officer will 
file such receipt with the pay roll or pay voucher on which the first payment of compensation is made. 

All disbursing officers, including postmasters, are prohibited from making payment of salary to a newly 
appointed officer until he has received an acknowledgment that the affidavit has been filed with the Comp- 
troller General of the United States. 

The act approved December 11, 1926, requiring the filing of this affidavit, provides: 

“That each individual hereafter appointed as an officer of the United States by the President, by and 
with the advice and consent of the Senate, or by the President alone, or by a court of law, or by the head of 
a department, shall, within thirty days after the effective date of his appointment, file with the Comptroller 
General of the United States an affidavit stating that neither he nor anyone acting in his behalf has given, 
transferred, promised, or paid any consideration for or in the expectation or hope of receiving assistance in 
securing such appointment. 

“Sec. 2. No salary shall be paid to any individual required under section 1 to file an affidavit until such 
an affidavit has been filed.” 

The provisions of this enactment apply to all appointments by the President by and with the advice and 
consent of the Senate, by the President alone, by a court of law, or by the head of any of the 10 executive 
departments, but the term “officer,” as used therein, embraces only officers in the strict or constitutional 
sense; that is to say, persons appointed in the manner provided under the Constitution and inyested by 
law with authority to exercice a function of Government in their own right and on their own responsibility 
as distinguished from persons employed or appointed to aid or assist in the performance of the duties of an 
office the title to which is vested in another. All postmasters of whatever class are officers within the 
meaning of the enactment. 

— is invited to the act to prevent purchase and sale of public office, approved December 11, 1926, 

ublie No. 525: 

“That it shall be unlawful to pay or offer or promise to pay any sum of money, or any other thing of value 
to any person, firm, or corporation in consideration of the use or a to use any influence, whatsoever, 
to procure any appointive office under the Government of the United States for any person whatsoever. 

“Sec. 2. It shall be unlawful to solicit or receive from anyone whatsoever, either as a political contribu- 
tion, or for personal emolument, any sum of money or thing of value, whatsoever, in consideration of the 
promise of support, or use of influence, or for the support or influence of the payee, in behalf of the person 
ere the money, or any other person, in obtaining any appointive office under the Government of the 

Jnited States. 

“Src. 3. Anyone convicted of violating this act shall pe pammes by imprisonment of not more than one 
year, or by a fine of not more than $1,000, or by both such fine and imprisonment. 

“Sec. 4. All acts and parts of acts inconsistent herewith are hereby repealed.” 
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APPENDIX 893 


PROCEDURE FOR THE ADJUSTMENT OF COLLECTIONS ON 
ACCOUNT OF SUSPENDED AND DISALLOWED ITEMS 


[General Regulations No. 63] 
APRIL 7, 1927. 

1. The following procedure is hereby prescribed for the prompt adjustment 
of collections on account of suspended and disallowed items in the accounts of 
disbursing officers of the several departments and establishments in Washington, 
D, &.: 

2. The disbursing officer of each department and establishment may prepare 
and forward to the General Accounting Office not more frequently than four 
times a month a statement of amounts collected on account of such items, giving 
the voucher number, the name of the bureau and the bureau’s collection schedule 
number on which the item will be shown, certificate of settlement number, name 
of payee, appropriation, amount received, total collected and account in which 
the same will be taken up and accounted for. If a collection is made of an item 
suspended or disallowed in the accounts of another disbursing officer or agent 
of the department or establishment the name of such officer or agent should be 
given in the space provided for certificate of settlement number. Each notice 
will bear a consecutive reference number, the first notice submitted in July of 
each fiscal year being number one. 

3. Upon receipt of such notice of collection, items involved will be removed 
from the difference sheet and the collections reported subsequently checked with 
the schedule of collections forwarded with the disbursing officer’s accounts. 
Any item on the notice of collection that can not be identified on the schedule 
will be charged back to the disbursing officer. 

4. The notice of collection shall be prepared on Standard Form No. 1043 
which is hereby prescribed for this purpose. Upon receipt of these regulations 
each department and establishment is requested to make requisition at once 
upon the Public Printer for a supply of the standard form which it is estimated 
will be required for the period ending June 30, 1927.- It is understood and 
agreed by said departments and establishments that they thereby consent to the 
plan of combining all the requisitions submitted and printing one edition to be 
placed in stock at the Government Printing Office, subject to their order and 
that they authorize the Public Printer to prorate the cost of printing and render 
bill against each department or establishment for its proportionate share on the 
basis of the number of blanks ordered by it. This procedure will be followed at 
the beginning of each fiscal year or oftener as may be required by the Public 
Printer. The Public Printer will deliver the blanks as needed upon supply 
requisitions therefor, and will keep an accurate account with each department 
or establishment, showing the quantities ordered by and delivered to each and 
the balances due. The certification by the Public Printer, or by his authority, 
that the blanks covered by a bill have been printed and placed in stock subject 
to order of a department or establishment, or partly placed in stock and partly 
delivered to said department or establishment, as the case may be, may be 
accepted as evidence of delivery within the meaning of section 3648 of the Revised 
Statutes, and if otherwise correct will be accepted to authorize payment of the 
bill as provided by law. The departments and establishments may order printed 
on the forms the name thereof and the station in the space provided. 

5. Pending the issuance of printed Standard Form No. 1043 an improvised 
form following the reproduction on the sheet attached may be used. 

6. For such of the several departments and establishments that have not 
already adopted it this procedure shall become effective May 1, 1927. 


J. R. McCaru, 
Comptroller General of the United States. 
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Standard Form No. 1043 
Form approved by 
Comptroller General U. 8. 
April 7, 1927 


Notice oF COLLECTION OF AMOUNTS SUSPENDED OR DISALLOWED 


caren “(Department or establishment) eg (Station) a tae (Reference No.) 
General Accounting Office, 
Washington, D. C. 
The following amounts suspended or disallowed by the General Accounting 
Office have been collected. he total of $____- will be taken up in my 
schedule of collections for the period ending 19 


Bureau and 
Bureau Collection 
Schedule No. 


Certificate No. 
or accounts of 


Voucher 
No. 


| Name of payee Appropriation Amount 


For General Accounting Office 
Differences removed by 


Title__- 


Note.—This form should be used in reporting collec- 
tions on account of supensions and disallowances, and 
should be forwarded not more frequently than four 

= “--- - I times a month to the General Accounting Office in 
(Initials) (Date) order to expedite the removal of the item suspended or 
disallowed. 


(Initials) (Date) 


Total checked with schedule by 








INDEX DIGEST 


ABSENCES: ACCOUNTS—Continued. 
See Leaves of absence; Pay. Page Special deposit—Continued. 
ACCOUNTS: Alaska Game Commission—refund of 
See Disbursing officers and agents; Miscel- 


lancous receipts; Sct-off. 
Checking—keeping of, by a consul in a 
foreign country for convenience of han- 
dling public funds unauthorized. ‘‘Serv- 
ice charge” thereon not reimbursable_.--. 
Disbursing officers and agents—procedure 
for closing and transfer practice estab- 
lished by Treasury Circular 197, Decem- 
ber 1, 1898, modified 

Erroneous deposits—proceeds from sales of 
horses trespassing upon national forest 
land inadvertently covered in as miscel- 
laneous receipts, instead of being deposit- 
ed in special deposit account for one year 
pending submission of proof of ownership; 
claim for proceeds payable from appro- 
priation ‘‘ Refunding moneys erroneously 
received and covered,”’ where ownership 
established within one year from date of 
sale 

Indian Service—drainage and _ irrigation 
systems—-practice prevailing in handling 
funds collected for construction, opera- 
tion, and maintenance of Indian irriga- 
tion and drainage systems through special 
deposit accounts by disbursing agents of 
Indian Service to be discontinued effec- 
tive July 1, 1927, and funds will be han- 
died and accounted for through special 
funds in Treasury bearing appropriate 
title headings, and withdrawn therefrom 
on properly approved requisitions for 
expenditures as authorized by law 
Jurisdiction—General Accounting Office 
possesses right to determine any question 
involved therein 


license fees temporarily deposited in, 
awaiting furnishing of necessary evi- 
dence not accompanying application 
for license, which prevented issuance, 
authorized if evidence not filed within 
reasonable time to be established by 
. regulation, and application to be finally 
rejected; fees not forfeited and may not 
be applied as earned oe 
Biological Survey, Bureau of—proceeds 
of sales of wild animals, meats, carcasses, 
etec., on reservations; accounting pro- 
cedure i 
Forest Service—horses trespassing on 
national forest lands; proceeds derived 
from sales of horses inadvertently 
covered in as *‘ Miscellaneous receipts, 
sale of trespassing stock,’’ instead of 
being deposited in special deposit ac- 
count for one year pending submission 
of proof of ownership. Claim for pro- 
ceeds payable from appropriation 
“Refunding moneys erroneously re- 
ceived and covered,’’ where ownership 
established within one year from date 
of sale : 
Indian Service—practice prevailing in 
handling funds collected for construc- 
tion, operation, and maintenance of 
Indian irrigation and drainage systems 
through special deposit accounts by dis- 
bursing agents of Indian Service to be 
discontinued effective July 1, 1927, and 
funds will be handled and accounted for 
through special funds in Treasury bear- 
ing appropriate title headings, and 
withdrawn therefrom on properly ap- 


Overdeposits—miscellaneous receipts— 
overdeposit by clerk of district court, 
representing wages of deceased or desert- 
ing seamen unclaimed in court registry 
more than six years, may not be refunded 
under section 3689, Revised Statutes. 
Adjustment authorized by withholding 
equal amount from subsequent deposit of 
similar funds over which court has juris- 


GN nictcnt ctcintetdtaiainametaeiidestnnitl 


proved requisitions for expenditures as 
authorized by law iadehplebuserie 
ADJUSTED COMPENSATION: 
See Veterans’ Bureau. 
ADVANCE PAYMENTS: 
See Payments. 
ADVERTISING: 
Bidders—newly organized, inexperienced, 
or organized for express purposes of par- 
ticular work; not unacceptable 
Special deposit— Bids— 
Alaska fund—portion of Alaska fund set Acceptance of lowest—certificate of re- 
aside for establishment and mainte- sponsible administrative officer based 
nance of schools in Alaska is for expendi- on personal knowledge accepted as 
ture upon warrant and voucher of sufficient evidence of lowest bid, where 
Governor of Alaska, and amount of determined from price alone 
fund which may be expended in any Acceptance of other than lowest— 
one year is not necessarily limited to Experience—inexperience of lowest bid- 
allotment made by Interior Depart- der does not justify acceptance of 
ment or Bureau of the Budget ignincetoshsonnn~ SED 
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ADVERTISIN G—Continued. 
Bids—Continued. 
Acceptance of other than lowest—Con. 
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Particular make—naming of a particu- 
lar automobile, to the exclusion of 
others of equal quality, and sending 
request for bids to only one dealer, not 
inviting competition on equal basis or 
common ground, and not compliance 
with section 3709, Revised Statutes_. 

Reasons in detail, together with abstract 
of bids or bids themselves, required to 
iad ctciaeemne 

Specifications— 

Naming of a particular automobile, to 
the exclusion of others of equal qual- 
ity, and sending request for bids to 


only one deater, not inviting compe-” 


tition on equal basis or common 
ground, and not compliance with 
section 3709, Revised Statutes...... 
Not authorized where specifications 
are met by lowest bidder, and if 
higher bid is accepted, payment 
may be made only on the basis of 
NN ERLE ALLA 
Unauthorized where desire based on 
fact that machine offered under low- 
est bid weighed less than 2,700 
pounds, whereas specifications stip- 
ulated 2,700 pounds as minimum 
weight. Such stipulation improper 
and unauthorized unless it be shown 
that an automobile weighing less 
than stipulated minimum could not 
meet actual needs of the service. 
Read vertising required under speci- 
fications not unnecessarily re- 
I as ctiidicetik anicaeis i meetiniaiel 


Evidence of lowest bid—certificate of 


responsible administrative officer based 
on personal knowledge accepted as suf- 
ficient evidence of lowest bid where 
determined from price alone 


Mistake— 


District of Columbia—acceptance in 
good faith of lowest bid, clear and un- 
ambiguous on face and showing no 
discrepancy as to price when com- 
pared with the other bids that would 
put contracting officer on notice that 
possible mistake made, is conclusive 
on parties, and his action when in- 
formed by contractor of alleged mis- 
take, in considering bid as at increased 
price slightly lower than next higher 
bid did not legally bind United States 
to pay more than price quoted in ac- 
EE BE iiitccnienns trethaniaider 
Engraving and Printing, Bureau of— 
withdrawal unauthorized after bids 
opened but before award, on ground 
of alleged mistake in quoting prices 
on part of contract instead of on 
whole, no mistake being apparent on 
face of bid, and the proposals specify- 
ing that bids be submitted on sepa- 
rate items as well as on the whole.... 





Page 


Sil 


733 


158 


838 


311 


815 


ADVERTISING— Continued. 
Bids—Continued. 
Mistake— Continued. 
Navy Department—incorrect list price 


quoted to bidder by manufacturer; 
bidder may not withdraw after bids 
opened but before award made, where 
difference in bids not sufficient to put 
contracting officer on notice of pos- 
SE in. wucesccesscesemnieues 
Panama Canal—price quoted for black 
unions instead of galvanized; addi- 
tional amount representing difference 
between lowest bid and amount of 
next higher bid disallowed in absence 
of showing that mistake was mutual 
or that contracting officer knew of 
it and sought to take advantage 
thereof 


Veterans’ Bureau—lowest bidder quot- 


ed 1,500 pounds of cocoanut at unit 
price of $0.0235 per pound, aggregate 
price $35.25. Prices of other bidders 
ranged from $0.20% to $0.22 per pound. 
Bidder not permitted to change or 
withdraw bid intended as $0.235, but 
contracting officer put on notice. Al- 
lowance authorized of difference be- 
tween bid price and $0.20 as billed... . 


Rejection— 
Except when required by law to be filed 


in returns office of Interior Depart- 
ment, all rejected bids will be retained 
in administrative offices available for 
inspection by accounting officers and 
forwarded to them in individual cases 
upon request therefor. .._..-- eciuaad 


Required, to protect interests of United 


States, where information obtained 
through bid received after opening 
hour discloses that the work contem- 
plated may be performed at prices 
lower than those stated in the bids 
received within required time 


Specifications—suggestions in re; details 
of advertisement, proposal and circular 
commented upon 

Withdrawals— 
Mistake— 


Incorrect list price quoted to bidder 
by manufacturer; bidder may not 
withdraw after bids opened but be- 
fore award made, where difference 
in bids not sufficient to put con- 
tracting officer on notice of possible 

Lowest bidder quoted 1,500 pounds 
of cocoanut at unit price of $0.0235 
per pound, aggregate price $35.25. 
Prices of other bidders ranged from 
$0.20%{ to $0.22 per pound. Bidder 
not permitted to change or with- 
draw bid intended as $0.235, but 
contracting officer put on notice. 
Allowance authorized of difference 
between bid price and $0.20 as 

| eee a 






Page 


526 


311 


54 
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ADVERTISING—Continued. 
Bids— Continued. 
Withdrawals—C ontinued. 
Mistake—Continued. 

Price quoted for black unions instead 
of galvanized; additional amount 
representing difference between 
lowest bid and amount of next 
higher bid disallowed in absence of 
showing that mistake was mutual 
or that contracting officer knew of 
it and sought to take advantage 


Unauthorized after bids opened but 
before award, on ground of alleged 
mistake in quoting prices on part 
of contract instead of on whole, no 
mistake being apparent on face of 
bid, and the proposals specifying 
that bids be submitted on separate 
items as well as on the whole-.- __- 

Competition— 

Bids for rates for air mail carrying upon 
definitely stated weights, with speci- 
fled less percentages of basic bid for 
specified greater weights, furnishes ba- 
sis of bidding open to all 

Object of advertising for proposals is to 
give all equal right to compete for Gov- 
ernment business, secure to the Gov- 
ernment the benefit of competition, 
and prevent favoritism, collusion, and 
fraud in letting of public contracts ---- 

Particular make—naming of a particular 
automobile, to the exclusion of others 
of equal quality, and sending request 
for bids to only one dealer, not inviting 
competition on equal basis or common 
ground, and not compliance with sec- 
tion 3709, Revised Statutes 

Not required—air mail service—additional 
stops may be designated either on direct 
line of established routes or not more 
than 100 miles therefrom, without read- 
vertising, if mileage of route not thereby 
increased to such extent as to increase 
rate for route, or otherwise give contrac- 
tor benefits not contemplated under orig- 
inal bids. 

Purposes of—equality of competition; pre- 
vention of favoritism, collusion, or fraud. 

Required— 

Columbia Institute for the Deaf must 
purchase from contractors on General 
Supply Committee schedule and be 
governed by sections 3709 and 3743, 
Revised Statutes 

Engineers, Corps of—compliance with 
section 3709, Revised Statutes, as qual- 
ified by act June 12, 1906, 34 Stat. 258, 
required for purchase of supplies and 
procurement of services in connection 
with river and harbor improvements; 
not dispensed with by section 3, act 
August 11, 1888, 25 Stat. 423, authoriz- 
ing Secretary of War to have work per- 
formed by contract or otherwise as 
most economical and ad vantageous- ... 


ADVERTISING—Continued. 
Required—Continued . 

Tax Appeals, Board of advertising nec- 
essary each year, for stenographic re- 
porting service, even though present 
contract considered a continuing offer - 

Veterans’ Bureau—alleged refusal of les- 
sor to permit any other towel service 
than the one selected by it to serve les- 
sees in building leased to United States 
does not warrant the placing of the 
towel-service contract without adver- 
tising as lessor has no legal right to dic- 
tate or restrict the operation of Gov- 
ernment busines 

AFFIDAVITS: 
Officers— 

Act December 11, 1926, 44 Stat. 918— 
Applicable to— 

Assistant United States attorney 
appointed by Attorney General, 
and exercising governmental func- 
Gini ie Care ee... .o -...2<08- 

Foreign Service officers of career 
upon original appointments to a 
class and on promotion by ap- 
pointment to different class 

Referees in bankruptcy and United 
States commissioners 

Vice consuls not of career on perma- 
nent transfer to new post 

Inapplicable to— 

Deputy cletks of courts and clerical 
assistants to 

Deputy collectors of internal reve- 
nue and field employees under 
prohibition enforcement 

“Salary,” for purposes of, includes all 
compensation resulting from ap- 
pointment pursuant to which affi- 
davit required 

AGENTS: 
See Attorneys; Prohibition, enforcement of. 
Government — authority— prohibition 
agents are without authority to contract 
and Government not bound by acts of; 
public charged with knowledge of limited 
authority and should not deal with 


AGRICULTURE, DEPARTMENT OF: 

See Forest Service. 

AIDS: 

Navy—rear admirals—unauthorized under 
act May 13, 1908, 35 Stat. 128, unless estab- 
lished that appointee will not be in excess 
of maximum number authorized by sec- 
tion 1098, Revised Statutes; that he does 
not rank above lieutenant; that appoint- 
ment was by competent authority for 
duty with officer designated by name; and 
that duty performed is exclusively per- 
sonal, confidential, and routine, as con- 
trasted with general staff duty 


ALASKA: 

Alaska fund—portion of fund set aside for 
establishment and maintenance of schools 
in Alaska is for expenditure upon warrant 
and voucher of Governor of Alaska and 
amount of fund which may be expended 
in any one year is not necessarily limited 
to an allotment made by the Interior 
Department or Bureau of the Budget 


Page 


739 


557 


897 


Page 
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ALASKA—Continued. 

Alaska Game Commission—license fees 
deposited in special deposit account await- 
ing furnishing of necessary evidence not 
accompanying application for license, 
which prevented issuance; refund author- 
ized if evidence not filed within reason- 
able time, to be established by regulation, 
and application to be finally rejected; 
fees not forfeited and may not be applied 
a aa kta naan itn iia 

ALIENS: 

Citizenship fees—disqualification of declar- 
ant to become citizen or petitioner for 
naturalization,or impropriety of executing 
and filing declaration or petition, apparent 
from facts before clerk of court; fees not to 
be collected, and if collected in advance 
should be returned; but if information 
furnished clerk of court is erroneous or mis- 
leading or disqualification not apparent 
from facts before clerk of court, prescribed 
fees should be collected for services ren- 
dered and not refunded, though declara- 
tion or petition subsequently found in- 
valid by court or otherwise___........-..- 

Employment of—insurance, old age, and 
health—premiums required by local law 
to be paid by employers; United States 
as employer not so required, and appro- 
priations inapplicable. Credit allowed 
for past payments under long-existing 
practice, but will not be for any future 
ONE ono evtncansseeeesosneseunesecee 

Visas—nonquota immigration visas ob- 
tained in lieu of expired permits to reenter 
United States; refund of fees paid for visas 
Se 

ALLOCATIONS: - 

See Classification. 

ALLOWANCES: 

See Clothing; Compensation; Gratuities; 
Quarters; Subsistence allowance; Travel 
allowance. 

ANIMALS: 
See Livestock. 
APPOINTMENTS: 

See Affidavits; Classification; Oaths. 

Aids to rear admirals—unauthorized under 
act May 13, 1908, 35 Stat. 128, unless estab- 
lished that appointee will not be in excess 
of maximum number authorized by sec- 
tion 1098, Revised Statutes; that he does 
not rank above lieutenant; that appoint- 
ment was by competent authority for 
duty with officer designated by name; and 
that duty performed is exclusively per- 
sonal, confidential, and routine, as con- 
trasted with general staff duty ..........- 

Midshipmen—act May 21, 1926, 44 Stat. 595, 
making appropriation for naval service 
for fiscal year ending June 30, 1927, entitles 
to 5 cents per mile for travel performed 
during fiscal year, over shortest usually 
traveled route for both sea and land travel 
in proceeding to Naval Academy for 
examination and appointment, less cost of 
any subsistence and transportation fur- 
nished by Government - ................- 


Page 


776 


746 


313 


493 


419 


APPOINTMENTS—C ontinued. 
National Guard property and disbursing 


officer is not entitled to pay prior to ap- 
proval of bond 


Officers’ Reserve Corps—appointed to, in 


rank of colonel, where retired for incapac- 
ity, from Regular Army, in rank of lieu- 
tenant colonel, under section 1251, Revised 
Statutes, unauthorized, and no pay or 
allowances accrue as member of Officers’ 
Reserve Corps to one attempted to be so 
appointed 
Part-time—Agriculture, Department of— 
appointment not authorized for purpose of 
permitting instruction at educational in- 
stitutions as part of official duties, and no 
compensation payable for time so spent 
during regular office hours................ 
Positions—salaried and unsalaried—unsal- 
aried position held in connection with 
salaried position and made a salaried 
position; appointment thereto is for one 
authorized to appoint when position 
I inks hick cls ace chad 
Probational — reallocation — compensation, 
increase, resulting from, is not promotion 
within civil service Rule XI 2 (d) prohibit- 
ing promotions during such appointments 
except upon prior approval by Civil Serv- 
ice Commission, and is effective from 
beginning of month in which notice of 
reallocation received in administrative 
office 


Recess—compensation not payable under 


second recess appointment where vacancy 
existed during session of Senate, notwith- 
standing vacancy originally occurred dur- 
ing recess of Senate and first appointment 
terminated with adjournment of next 
session of Senate... 


Subsistence—inclusion of subsistence as 


part of compensation 


APPROPRIATIONS: 
Agriculture, Department of— 


Forest Service— 
Act March 3, 1925, 43 Stat. 1132— 

Building constructed during one fiscal 
year at cost in excess of $1,500, when 
improved during a subsequent fis- 
cal year will not be regarded as 
one of the six buildings authorized 

for fiscal year in which the improve- 
ment is made, unless the total cost 

of the building plus improvements 
places it in the next class-_-_. ....._. 
Not more than $500 may be expended 
in furnishing a building with water 
and disposing of sewage 


Architect of the Capitol—personal services— 


employees paid from appropriations 
under architect are in legislative branch 
of Government and not subject to classi- 
fication act of 1923 


Commerce Department— 


Foreign and Domestic Commerce, Bu- 
reau of—* Commercial attachés,”’ “ Pro- 
moting commerce, Europe and other 
areas,” ‘“‘ Promoting commerce, South 
and Central America,’’ “ Promoting 
commerce in the Far Fast,”’ not inter- 
changeable and may not be combined 
into one fund, but must be accounted 
I  enceitncciteakeabnnen 
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375 


147 


417 
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APPROPRIATIONS—Continued. Page 


APPROPRIATIONS — Continued. Page 
Commerce Department—Continued. 


District of Columbia—Continued. 


Lighthouse Service—*‘ General expenses, 
1927," not available for contribution 
toward construction of a State high- 
way, notwithstanding incidental bene- 


“Metropolitan police, 1924”—not appli- 
cable to payment for storage on house- 
hold goods lost, stolen, or abandoned, 
and confiscated by police department, 


Oh Re i ke ee 353 and subsequently disposed of, because 
Standards, Bureau of— of inhibition in act March 3, 1877, 19 
“General expenses’’—applicable to pay- Stat. 370, as to rental of buildings or 
ment for window cleaning done by parts thereof in District of Columbia 
contract if such services can be ade- for use of Government before an appro- 
quately covered by specifications on priation shall have been made therefor 
which bids can be solicited ___-...__- 841 iri terms by Congress---....-.----.---- 685 
“ Master track scale and test-car depot, “Militia, District of Columbia, 1927”— 
Bureau of Standards, 1927"—appli- “ For expenses of camps, etc.,’’—not ap- 
cable to acquisition of site by gift, plicable to construction of a frame shed 
construction of building, and pur- or storehouse to be erected on Govern- 
chase and installation of necessary ment-owned land for purpose of storing 
equipment, and restricted to fiscal motor trucks and other equipment be- 
year 1927 by its terms, notwithstand- longing to militia of District of Colum- 
ing provision for construction of a bia; is a public building or improve- 
ime hic. dinetae = Caiains 783 ment within section 3733, Revised 

Stes e spec son. Service ontin- Adie thas co aie ie aa las 00 619 
gent expenses, 1927'’—advance author- “Daw ; ae 
ity in writing, required by section 3683, Pay of troops other than Government 
Revised Statutes, obtained after pro- employees % employees belonging to 
curement of services does not satisfy National Guard not entitled to leave 
requirements of section.............--- 439 under section 49, act March 1, 1889, 25 

Contingent— Stat. 779, as amended by act July 1, 1902, 

Obligation of—advance authority re- 32 Stat. 615, for purpose attending 
quired by section 3683, Revised Stat- final “tryouts” and international rifle 
utes, obtained after procurement of matches, Rome, Italy, May 20, to June 
supplies or services, does not satisfy 5, 1927, as candidates for and as mem- 
requirements of section _............... 439 bers of rifle team to be sent by National 

Section 3683, Revised Statutes— Rifle Association. Appropriation for 
Term ‘contingent fund” as used in “ Pay of troops other than Government 

section 3683, Revised Statutes, com- employees,” act May 10, 1926, 44 Stat. 
prises funds appropriated by Con- 448, under head of “ Militia,” not appli- 
gress in a lump sum for the procure- cable to payment of pay for perform- 
ment of articles not specifically au- ance of such duty to members of 
thorized by a or other class desig- Nationa! Guard not Government em- 
nation but which are essential to carry ; aie 
on the operations of the department _Ployees Nee eee eee Tae esses : 635 
Ma se 721 School and playground sites—reappropri- 
Where under an appropriation for con- ation of funds for same purpose dces not 
tingent, incidental, or miscellaneous remove restrictions unless specifically 
expenses there are enumerated a num- excepted therefrom. - -....--.-- “* 110 
ber of articles, and there is also appro- Estimates—Labor Department—traveling 
priated an additional lump sum for expenses of congressional committee 
other supplies and expenses, the pro- chargeable to ‘‘Contingent expenses, De- 
visions of section 3683, Revised Stat- partment of Labor’’ where specific pro- 
utes, apply only to the purchase of vision therefor inserted, following estab- 
articles not specifically named in the lished practice. Expenses of officer of 
appropriation act............<.......-- 721 Bureau of the Budget accompanying 
District of Columbia— committee payable only from bureau 

“Fire department, District of Columbia, appropriations............-.------------- 836 
1926”—not applicable to traveling ex- Exhausted—District of Columbia appro- 

. Setieeh tka, cic ausaoas “toa caaeesee 318 priation ‘‘ Hospital for the Insane, Dic- 
Hospital for the insane, District of Co- trict of Columbia, 1927”—failure of pas- 
lumbia, 1087 —tailure of ee: of de- sage of deficiency appropriation for 1927, 
ficiency appropriation for 1927, may not sot ter tee. of 
be supplemented by use of civilian re- ar net be supplementex 7. Pee 
tirement deductions to provide for sup- dvile weneenee dotuations ” provite 
port of District’s indigent insane in for support of District's indigent insane 
St. Elizabeths Hospital; deductions in St. Elizabeths Hospital; deductions 
must be accounted for and deposited must be accounted for and deposited into 
into Treasury in accordance with law Treasury in accordance with law and 
a inn, G8 SOGUIMIER.. < cosccnccsechecncscseswcescsce 616 
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APPROPRIATIONS— Continued. 
Fiscal year— 
Availability beyond— 
“Estates of deceased soldiers (trust 


INDEX DIGEST 


fund)”""—death occurring more than 
three years previous and all claims of 
heirs made at or prior to time proceeds 
received for deposit into Treasury, 
deposit authorized to current appro- 
priation instead of to appropriation 
for fiscal year in which death oc- 
curred. Where one or more heirs not 
claimed, procedure is as required by 
4 Comp. Gen. 138 


Standards, Bureau of—‘‘ Master track 


scale and test-car depot, Bureau of 
Standards, 1927,” restricted to fiscal 
year 1927, for acquisition of site by 
gift, construction of building, and 
purchase and installation of necessary 
equipment, notwithstanding provi- 
sion for construction of building 


Storage charges on private automobile 


seized under prohibition act and 
turned over to Treasury Department 
for use in enforcement, payable from 
enforcement appropriation current at 
time of turnover, regardless of year in 
which incurred 


Government Printing Office—‘ Public 
printing and binding, 1927’"—motor ve- 
hicle operators’ permit fees not chargeable 
to, 
qualifying for position as operator... .- 

Interchangeable—Commerce Department— 
Foreign and Domestic Commerce, Bu- 
reau of—‘‘Commercial attachés,” “ Pro- 
moting commerce, Europe and other 
areas,” “Promoting commerce, South 
and Central America,” ‘‘Promoting com- 
merce in the Far East,” not interchange- 
able and may not be combined into one 
fund, but must be accounted for sepa- 
GO lice cic 

Interior Department— 
General Land Office—“ Protecting lands, 

timbers, etc., 1926,” is not available for 

traveling expenses of civilian employee 

injured while on Government work... 
Indian Affairs— 

“Diversion Dam, Gila River above 


being personal matter incident to 


Florence, Ariz. (reimbursable) ”’— 
lapsed, balance to surplus fund in ac- 
cordance with act May 10, 1926, 44 
Stat. 464; restoration to appropria- 
tion to pay claim existing at time of 
enactment unauthorized; matter to 
be reported to Congress as certified 


“Diversion Dam, Gila River Reserva- 


tion, Ariz. (reimbursable) ’’—lapsed, 
balance to surplus fund in accordance 
with act May 10, 1926, 44 Stat. 464; 
restoration to appropriation to pay 
claim existing at time of enactment 
unauthorized; matter to be reported 
to Congress as certified claim........ 


Page | APPROPRIATIONS—Continued. 


783 


442 


432 





Interior Department—Continued. 

Pensions, Bureau of—‘Investigation of 
pension cases, 1928"’—applicable only to 
traveling expenses, to which restricted 
by its terms, including such authorized 
expenditures and obligations neces- 
sarily incurred by traveler while en- 
gaged in particular investigation to 
which detailed = 

Use of, for expenses of naval officer fo’ 
time consumed in survey work on Para- 
chute Creek quadrangle. .............. 

Justice; Department of— 

“Protection of interest of the United 
States in matters affecting oil lands in 
former naval reserves,” available for 
payment of compensation to special 
counsel appointed by the President 
under Public Resolution No. 6, Febru- 
ary 21, 1924 

“Salaries, fees, and expenses of marshals, 
United States courts,’’ not applicable to 
payment of gasoline, oil, tires, tubes and 
maintenance of truck seized under na- 
tional prohibition act, and loaned to 
marshal for official use 


“United States penitentiary, Atlanta, 
Ga.”—available for employment of 
architect to survey and prepare plans 
and supervise purchase and installation 
of boilers, including repairs and alter- 
ations to boiler house, at the peniten- 
tiary, such employment being for per- 
sonal services in the field and not sub- 
ject to restrictions of act August 5, 1882, 
ee BB. ccncalisadeubcs< 

Labor Department— 

Children’s Bureau—“ Administrative ex- 
penses, welfare and hygiene of mater- 
nity and infancy ’’—stenographic serv- 
ices for reporting administrative confer- 
ences at seat of government; inappli- 
cable to hire of_- 


“Contingent expenses, Department of 
Labor,” applicable to traveling expenses 
of committee of Congress incident to 
examination of estimates of appropria- 
tions in the field, where spetific provi- 
sion therefor inserted, following estab- 
lished practice. Inapplicable to expen- 
ses of officer of Bureau of the Budget 
accompanying committee; bureau ap- 
propriations alone chargeable -._..._... 

Naturalization, Bureau of—‘‘ Miseellane- 
ous expenses, Bureau of Naturalization, 
1927,” applicable to traveling expenses 
between stations of employees ap- 
pointed for general field duty and trans- 
ferred solely in interest of Government_ 

Lapsed— 

Reimbursement—repayments to appro- 
priations collected through judgments 
rendered in behalf of the United States 
to be credited to appropriations, even 
though appropriations lapsed.......... 


Page 
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252 


699 


836 





INDEX DIGEST 


APPROPRIATIONS—Continued. 
Lapsed—Continued. 


Page | APPROPRIATIONS— Continued. 


Page 
Panama Canal—“Civil government, Pana- 


No year—balance to surplus fund under 
act May 10, 1926, 44 Stat. 464; restoration 
to appropriation to pay claims existing 
at time of enactment unauthorized; 
matter to be reported to Congress as cer- 
Ge Giccecennenapecocenbuaccsance 

Limitation 

Treasury Department— 

“ Mechanical equipment, public build- 
ings, 1926’’—limitation to expenditure 
of 10 per cent of annual rental for re- 
pairs applies to aggregate rentals from 
buildings on particular site and not to 
rental from any one building 

“Repair and preservation of public 
buildings, 1926”—limitation to ex- 
penditure of 15 per cent of annual 
rental for repairs applies to aggregate 
rentals from buildings on particular 
site and not to rental from any one 
a a ed s 

Mileage—War Department—mileage ap- 
propriation of Army applicable to pay- 
ment of, to commissioned officers travel- 
ing on duty without troops in connection 
with studies, surveys, etc., of battle fields 
within continental limits of United States. 

“Survey of battle fields, 1928,” inappli- 

cable - 

National Guard— 

“Militia, District of Columbia, 1927”— 
“For expenses of camps, etc.”’—not 
applicable to construction of a frame 
shed or storehcuse to be erected on Gov- 
ernment-owned land for purpose of stor- 
ing motor trucks and other equipment 
belonging to Militia of District of Co- 
lumbia; is a public building or improve- 
ment within section 3733, Revised 
NNN 1 init eee aaa aD ONS 

“Pay of troops other than Government 
employees’’—employees belonging to 
National Guard not entitled to leave 
under section 49, act March 1, 1889, 25 
Stat. 779, as amended by act July 1, 1902, 
32 Stat. 615, for purpose attending final 
“try outs” and International Rifle 
Matches, Rome, Italy, May 20, to June 
5, 1927, as candidates for and as members 
of rifle team to be sent by National Rifle 
Association. Appropriation for “ Pay 
of troops other than Government em- 
ployees,” act May 10, 1926, 44 Stat. 448, 
under head of “ Militia,” not applicable 
to payment of pay for performance of 
such duty to members of National 
Guard not Government employees. --- 

Navy Department—Navy enlisted men de- 
tailed at Marine Corps base, Quantico, 

Va., for medical care of Marine Corps 

personnel; cost of housing chargeable to 

appropriation “‘ General expenses, Marine 

OR cscs cninintdtideediinecssint - 


” 


ma Canal and Canal Zone”—district 
judge, salary increased to $10,000 per an- 
num by act December 13, 1926, 44 Stat. 
919, effective January 1, 1927, for payment 
of which only unexpended balance of 
$7,500 available, which may be used until 
exhausted to pay salary at new rate. In 
absence of deficiency appropriation to 
make up balance for period January 1 to 
June 30, 1927, judge may file claim in 
General Accounting Office 
Post Office Department—* Miscellaneous 

items”—applicable to payment of de- 
posit on water meter for post-office build- 


Public buildings—“ Master track scale and 
test-car depot, Bureau of Standards, 
1927” for the acquisition of a site by gift, 
the construction thereon of a building 
and the purchase and installation of 
necessary equipment, is not a “public 
buildings” appropriation, but is restrict- 
ed for obligation to the fiscal year 1927, 
notwithstanding the provision for the 
construction of a building 


Refunding moneys erroneously received 
and covered’’—available for payment 
of claims for proceeds from sales of horses 
found trespassing on national forest 
lands, where such moneys inadvertently 
covered in as ‘ Miscellaneous receipts, 
sale of trespassing stock’ instead of 
being deposited in special deposit ac- 
count for one year pending submission 
of proof of ownership - 


Reimbursement—j udgments—repay- 


ments to appropriations collected 

through judgments rendered in behalf 

of the United States to be credited to 

CURING. ccerecctvdanpatebeosckae 

Restricted—District of Columbia—re- 
appropriation of funds for same purpose 
does not remove restrictions unless specif- 
ically excepted therefrom 

Specific— 

Claims exceeding $500 and reported to 
Congress for appropriation; when 
made, payment authorized only on 
certification by General Accounting 
Office; no objection to sending certifi- 
cate to designated disbursing officer of 
department concerned for payment__. 


Instead of general—mileage appropria- 
tion of Army applicable to payment 
of, to commissioned oflicers traveling 
on duty without troops in connection 
with studies, surveys, etc., of battle 
fields within continental limits of 
United States. “Survey of battle 
fields, 1928” inapplicable 
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APPROPRIATIONS— Continued. 
State Department— 
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Page 


“Contingent expenses, United States 


consulates”—inapplicable to pre- 
miums on old age and health insurance 
on lives of foreign employees, required 
by local law to be paid by employers. 
Credit allowed for past payments 
under long-existing practice, but will 
not be for any future payments.._...- 
“Relief and protection of American sea- 
men in foreign countries ’’—not appli- 
cable to former American seaman dis- 
charged at own request from United 
States marine hospital, who embarked 
as passenger on voyage to a foreign 
country and arrived in destitute condi- 
tion; status that of destitute American 
citizen for whom no relief from public 


746 


468 


funds is provided by law 


“Transportation of Foreign Service 
officers” —inapplicable to payment of 
vaccination and health certificate fees 
required by foreign government be- 
fore entry permitted, in connection 


with change of station_........___- 


“Transporting remains of Foreign Serv- 
ice officers and clerks, 1927’’—applica- 
ble to payment of expenses of burial 
at sea of Foreign Service officer, in 
accordance with his wish to be so 


Ee ee eebdiardisahih 
Tariff Commission—transcripts of testi- 
mony before select investigating com- 
mittee of Senate; purchase not author- 
ized, as not necessary for work of 
Ee i ree 


Traveling expenses— 


District of Columbia—‘Fire depart- 
ment, District of Columbia, 1926,” 
not available for payment of traveling 
expenses __._- ink-agtcesidiivitinncnagh 

Interior Department— 

Pensions, Bureau of—* Investigation 
of pension cases, 1928’’—applicable 
only to traveling expenses, to which 
restricted by its terms, including 
such authorized expenditures and 
obligations necessarily incurred by 
traveler while engaged in particular 
investigation to which detailed . . .__ 

“Protecting public lands, timbers, 
etc., 1926,” is not available for travel- 
ing expenses of civilian employee in- 
jured while on Government work._- 

Labor Department— 

“Contingent expenses, Department of 
Labor”—applicable to traveling 
expenses of committee of Congress 
incident to examination of estimates 
of appropriations in the field, where 
specific provision therefor inserted, 
following established practice. In- 
applicable to expenses of officer of 
Bureau of the Budget accompany- 
ing committee; bureau appropria- 
tions alone chargeable.............. 


759 


429 


318 


782 


278 


APPROPRIATIONS— Continued. 
Traveling expenses—Continued. 
Labor Department—Continued. 


Naturalization, Bureau of — “ Miscel- 


laneous expenses, Bureau of Natural- 
ization, 1927,” applicable to traveling 
expenses between stations of employ- 
ees appointed for general field duty 
and transferred solely in interest of 
Government 


State Department— 
“Transportation of Foreign Service 


officers” inapplicable to payment of 
vaccination and health certificate 
fees required by foreign government 
before entry permitted, in connection 
with change of station .._...........- 


Treasury Department— 
“Contingent expenses, Treasury Depart- 


ment, stationery’’—inapplicable to 
purchase of rubber stamps; properly 
chargeable to stationery appropria- 


tion iid ec eteaiien 


“General expenses of public buildings’’— 


’ 


not a contingent fund although includes 
provision for ‘‘Articles and supplies 
not usually payable from other appro- 


”. 


riations 

utes, inapplicable to_....... 
Internal Revenue Service— 

“Collecting the internal 


; section 3683, Revised Stat- 


revenue, 


“Collecting the internalrevenue, 1927” — 


1926’’— 

Hire of private notarial and steno- 
graphic services in connection with 
disbarment proceedings not author- 
ized. Regular employees to be util- 
ized in accordance with classifica- 
tion act as extended to field service - 

Not available for reimbursement of a 
county official who advanced funds 
as a bribe test in apprehending a 
Federal Internal Revenue agent, 
the case includingn, the fuds, hav- 
ing been taken over by Federal 
authorities for prosecution _...____- 

inapplicable to informers’ fees inci- 

dent to detection and bringing to trial 
and punishment of violators of nar- 
cotic acts. Appropriation ** Enforce- 
ment of narcotic and national prohi- 
bition acts”’ chargeable therewith... - 


“*Enforcement of narcotic and national 


prohibition acts’’— 

Applicable to informers’ fees incident 
to detection and bringing to trial 
and punishment of violators -.._--. 

Inapplicable to gambling losses sus- 
tained by agents while procuring 
OPEN Ss i have 


“Public buildings, salaries, equipment, 
rent, general expenses, etc.’’—available 
for rental of temporary quarters and 
moving expenses for patients of Marine 
Hospital, Chicago, Ill., as well as for 
officers and employees attached to 
hospital; necessitated by moderniza- 
tion and rehabilitation of present build- 
SEs sntindadasimdicipunitn siceiahiiaeesuainibinate sa 


Page 
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823 


721 


485 


412 


691 


691 


457 


489 
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APPROPRIATIONS— Continued. 
Treasury Department—Continued. 
“Public debt service, 1926” not appli- 
cable to purchase of law books, books of 
reference, etc Se an 
Public Health Service—‘‘ Preventing the 
spread of epidemic diseases, 1926’’—in- 
applicable to payment of $10 per month 
asextra compensation, where not fixedin 
advance by law or regulation, to em- 
ployee of consulate at Southampton, 
England, at $600 per annum, for services 
rendered after office hours for Public 
Health Service 


“Stationery, Treasury Department, 
1928’’—applicable to purchase of rubber 
tats mtncndinkes ode nanmensindaaibe 


Trust funds—“ Estates of deceased soldiers, 
United States Army’’—death occurring 
more than three years previous and all 
claims of heirs made at or prior to time 
proceeds received for deposit into Treas- 
ury, deposit authorized to current appro- 
priation instead of to same appropriation 
for fiscal year in which death occurred. 
Where one or more heirs not claimed, 
procedure is as required by 4 Comp. 
Ses HE cnitineehorsedtaintientniadeinntiieiniesie 

Veterans’ Bureau— 

** Medical and hospital services’’— 
Applicable for payment of claims for 

burial expenses accruing during fiscal 
year 1927, or in prior fiscal years it 
Applicable to expense incident to com- 
mitment of mentally incompetent 
beneficiary to an individual, where 
necessary under State or county laws 
in order that Government may obtain 
jurisdiction and contro! of beneficiary 
for purposes of care and treatment in 
Government hospital_..........._._- 

“Military and naval insurance’’—checks 
fraudulently indorsed; recovery from 
indorser and indorsing bank; refund to 
bank authorized from.................. 

“Vocational rehabilitation, Veterans’ 
Bureau, 1924’’—State fee for examina- 
tion of trainee for dental license is pay- 
a al ae 

War Department— 

“Army transportation, 1926’’—not avail- 
able for contracting for services of drafts- 
men and architects in connection with 
construction of ferry boat for Governors 
Island. Regular employees must be 
WE: aeintncncearicatigksucecne 

“Citizens’ Military Training Camps”— 
applicable to purchase of badges, 
trophies, prizes, medals, etc., to be 
awarded winners of marksmanship, 
athletic, and other events. .........__. 

“Contingencies of the Army”’—applica- 
ble to payment of reward offered in 
discretion of Secretary for recovery of 
platinum valued at $250,000 stolen from 
Old Hickory Powder Plant, Nashville, 
Tenn., in 1920, and chargeable to appro- 
priation for fiscal year in which offer 
CBR thedbtccscsie atetncicasisk wektes 
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477 


193 


566 


513 


298 


324 


839 


774 
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APPROPRIATIONS—Continued. 


War Depart ment—Continued. 
“Disposition of the remains of officers, 
soldiers, and civilian employees, 1927’’— 
transportation of body of Army enlisted 
man killed by accident while away from 
military reservation to and from place 
of coroner’s inquest not chargeable to. - 
Estates of deceased soldiers (trust 
fund)’’—death occurring more than 
three years previous and all claims of 
heirs made at or prior to time proceeds 
received for deposit into Treasury, de- 
posit authorized to current appropria- 
tion instead of to appropriation for 
fiscal year in which death occurred, 
Where one or more heirs not claimed, 
procedure is as required by 4 Comp. 
Gen. 138--.-_- os 7 
“Expenses, camps of instruction, 1927” 
applicable to pay, allowances and 
transportation of officers of National 
Guard attending schools established 
under section 97, act June 3, 1916, 39 
Stat. 207, as amended by act May 2s, 
1926, 44 Stat., 674 ‘ Sucewene “ 
“Headstones for graves of soldiers, 1927 
1928”’ applicable to unmarked graves 
of, but limited to those provided for in 
act March 9, 1906, 34 Stat. 56, and to 
graves in national cemeteries... -....-.. 
Mississippi River Commission—‘“ Flood 
control, Mississippi River’’—inappli- 
cable to hire of armored car and guards 
for transporting locally public funds 
“Survey of battle fields, 1928’’—inappli- 
cable to payment of mileage to commis- 
sioned officers traveling on duty with- 
out troops in connection with studies, 
surveys, etc., of battle fields within 
continental limits of United States; 
regular mileage appropriations of Army 
only being chargeable therewith 


ARMORY DRILL PAY: 


See Pay. 


ARMY: 


See Citizens’ Military Training Camps; Pay. 


Officers’ Reserve Corps—appointment to, 


in rank of colonel, where retired for in- 
capacity, from Regular Army, in rank 
of lieutenant colonel, under section 1251, 
Revised Statutes, unauthorized, and no 
pay or allowances accrue as member of 
Officers’ Reserve Corps to one attempted 
to be so appointed 


ATTENDANTS: 


See Medical treatment; Transportation. 


ATTORNEYS: 


Fees—public resolution of June 12, 1926, 
establishing a trust fund for benefit of 
Kiowa, Comanche, and Apache Indians 
of Oklahoma; payment of fees from fund 
to attorneys for Indians not authorized 
until specific authority granted by Con- 


903 


Page 


477 


508 


585 


741 


846 
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ATTORNEYS—Continued. 
Foreign Service— 

Employment by consul to prosecute and 
defend case beforejconsular court author- 
ized under section 4117, Revised 
Statutes, upon approval by Secretary of 
State and certification by Attorney 
General that no attorneys in his depart- 
ment could have performed the services 

Payments may not be accomplished by 
drawing a consular draft to the order 
of an individual payee and delivering 
the same to an attorney 

Hire of— 

Foreign Service—employment by consul 
to prosecute and defend case before con- 
sular court, authorized under section 
4117, Revised Statutes, upon approval 
by Secretary of State and certification 
by Attorney General thaf no attorneys 
in his department could have per- 
formed the services 

Navy Department—to furnish abstracts 
of title, locate owners, and render every 
possible assistance in clearing titles of 
defects and clouds, in connection with 
taking by United States of lands on 
Parris Island and adjacent islands in 
South Carolina for enlargement of 
Marine recruiting station, prohibited 
by sections 189, 365, and 366, Revised 
Statutes a 

Indians—public resolution of June 12, 1926, 
establishing a trust fund for benefit of 

Kiowa, Comanche, and Apache Indians 

of Oklahoma; payment of fees from fund 

to attorneys for Indians not authorized 
until specific authority granted by Con- 


Justice, Department of—counsel, special 
“Protection of interest of United States 
in matters affecting oil lands in former 
naval reserves’’ is available for payment 
of compensation to special counsel ap- 
pointed by the President 

Mixed Claims Commission, United States 
and Mexico—counsel—oath is required, 
as appointment is made under article 4 of 
treaty with Mexico and counsel comes 
within purview of section 1757, Revised 


Payments to, in behalf of payees—rent for 
quarters for Foreign Service officers; 
not authorized 

Powers of—revocation authorized at any 
time, provided not coupled with interest; 
where power of agent from whom prem- 
ises leased revoked and new power of 
attorney granted another for same prop- 
erty, new lease unnecessary, and payment 
of rental should be made in usual manner 
on vouchers executed by agent last ap- 


AUTHORITY: 

See Delegation of authority. 
AUTOMOBILES: 

See Storage; Traveling expenses; Vehicles. 
AWARDS: 

See Advertising. 


Page 
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RADGES: 
See Medals, Pins, and Bare. 
BAGGAGE: 
See 7ransportation. 
BANKS: 
See Checks. 
Deposit of public funds in foreign banks__- 
Examiners—Federal farm-loan land bank 
examiner not entitled to leave with pay 
after becoming employee of joint stock 
land bank... 
Foreign—depository—designation of a for- 
eign bank as, unauthorized; and deposit 
of public funds in, by officer of the United 
States without permission unauthorized. 
After permission and authority granted 
deposits made are at officer’s own risk and 
no reimbursement for any “service 
SINT (ctetiticieaiianadediieniennabinaniaende mnie 
Loans— 
Adjusted service certificates— 

Discounts on veterans’ notes in advance 
prohibited when result in actual 
interest rate being in excess of maxi- 
mum authorized by adjusted com- 
pensation act 

Discounts—variation in rate for 90-day 
commercial paper in different Federal 
reserve districts; highest may be 
taken as basis for establishing maxi- 
mum rate of interest in Territory or 
possession outside any reserve 
district 

Duplicate erroneously issued and loans 
negotiated on both; bank or banks 
should be paid amount of both plus 
earned interest on each, aggregate 
amount considered as charge against 
first certificate issued, if in regular 
form, and will not be available as 
security for additional loans until 
full amount of indebtedness resulting 
from loans on duplicate certificates 
liquidated 

Interest compounded annually, semi- 
annually, quarterly, or otherwise by 
bank, not authorized, under adjusted 
com pensation act 

Interest—excess legal rate established 
for State, Territory, or possession 
may not be charged by bank; statu- 
tory rate is maximum chargeable only 
if not exceeding authorized State rate; 
note by veteran as evidence of loan is 
voided by Government if excessive 
rate charged 

Security—second loan based on security 
of certificate to include amount of 
first loan, together with accrued in- 
terest thereon, should not exceed 
loan value of certificate for certificate 
year in which new loan made; if latter 
separate and distinct, principal 
should not exceed diflerence between 
principal of first loan plus accrued 
earned interest and loan value of 
of certificate for certificate year in 
which second loan made 


315 
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BANKS— Continued. 

Service charges—-United States not liable 
to bank for “service charges,” where 
public funds on deposit..... ee 

BARGES: 
See Vessels. 
BENEFICIARIES: 
See Veterans’ Bureau, 
BIDS: 

See Advertising. 

BILLS OF LADING: 

See 7 ransportation. 

BINDING: 
See Printing and binding. 
BOARDS AND COMMISSIONS: 

Tea inspectors—creation of board of, com- 
posed of one Government expert and two 
commercial inspectors, for purpose of 
inspecting tea delivered to the Navy is 
not authorized..........------------<-<-- 

BOATS: 

See Vessels. 

BONDS: 
Surety— 
Accounts of disbursing officers and 
agents—procedure for closing of...--.-- 
Advance of public funds— 
Nonsubsistence expenses —A griculture, 
Department of—regulations, includ- 
ing bond, prescribed by Secretary 
applicable; procedure under act 
June 3, 1902, 32 Stat. 303, not changed 


Page 
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subsistence expense act June 3, 1926, 
44 Stat. 688 


Bubsistence expenses—A griculture, 
Department of—regulations, includ- 
ing bond, prescribed by Secretary of 
Treasury applicable; subsistence 
expense act June 3, 1926, 44 Stat. 688, 
superseding act June 3, 1902, 32 Stat. 
Bs ccccdcdcsddesesctwosecs osecucoses 

Contracts for public utilities—section 
3719, R. S., not applicable to munici- 
palities or public service corporations 
furnishing water, gas, or electricity, 
where no competition and prices under 
State control - 

National Guard—property and disburs- 
ing officers not entitled to pay prior to 
approval of bond 

Subrogation—retirement deductions to 
credit of acting assistant clerk, United 
States court, Panama Canal Zone, 
convicted of embezzling funds paid into 
court by litigants while in official capac- 
ity as accountable officer of Govern- 
ment, may be paid to surety which 
made good loss sustained by litigants__- 

BONUS: 
See Gratuities. 
BOOKS, PERIODICALS, AND NEWS- 

PAPERS: 

B oks— 

Atlas—Government may not be obli- 
gated at time of purchasing to exchange 
at a future date for a subsequent edi- 
tion at a nominal price fixed by the 


DIGEST 


BOOKS, PERIODICALS, AND NEWS- Page 


PAPERS— Continued. 

Books—Continued. 

Law—appropriation “ Pui.lic debt serv- 
ice,’ Treasury Department, not ap- 
plicable to purchase of 

BOOTLEGGING: 

Seamen, destitute American—satisfac- 
tory establishment of engagement in 
bootlegging bars relief under section 
4577, Revised Statutes.................. 

BRIBERY: 

Internal Revenue Service agents—reim- 
bursement of county officials for funds ad- 
vanced for bribe test in apprehending an 
Internal Revenue agent, the case includ- 
ing the funds having been taken over by 
Federal authorities for prosecution, not 
authorized 

BRIDGES: 

Federal aid—prohibition in acts July 11, 
1916, and November 9, 1921, as to use of 
Government funds in aid of construc- 
tion or reconstruction of any bridge or 
ferry over which toll is charged, is equally 
applicable to the portion of highway 
leading thereto. Authority in independ- 
ent statute to construct toll bridge does 
not affect restriction, and immaterial 
whether toll bridge or ferry constructed 
before or after Federal aid legislation _.. 

BUILDINGS: 
See Leases; Public buildings. 
BURIAL EXPENSES: 

Army enlisted man—coroner’s inquest— 
enlisted man killed by accident away 
from military reservation and while on ac- 
tive list; expenses of transporting body 
to and from place of inquest not pay- 


At sea—Foreign Service officers—payable 
from appropriation ‘Transporting re- 
mains of Foreign Service officers and 
clerks, 1927 ’’ 

Coroner’s inquest—Army enlisted man 
killed by accidegt away from military 
reservation and while on active list: ex- 
penses of transporting body to and from 
place of inquest not payable 

Foreign Service officers—appropriation 
“Transporting remains of Foreign Serv- 
ice officers and clerks, 1927,” is available 
for expenses incidental to burial at sea of 
remains of Foreign Service officers 

National Guard— 

Member dying after termination of en- 
campment at which fatal disease con- 
tracted may not be buried at public 
expense 

Organization mustered into Federal ser v- 
ice for participation in punitive expe- 
dition into Mexico; member rejected 
for such service on account of physical 
disability; is not a “Veteran of any 
war” and not entitled to burial at pub- 
lic expense 

Rivers and Harbors employee—expenses 
of transportation of remains are not pay- 
able from public funds in absence of spe- 
cific statutory authority 
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BURIAL EXPENSES—Continued. 
Veteran's Bureau beneficiaries 
Application of assets of deceased veteran 
to meet expenses is for exclusive deter- 
mination of Director. _...............- 
Assets of deceased—proceeds of commer- 
cial insurance with mother as bhene- 
ficiary; premiums paid by father who 
has been paid proceeds; are not assets 
Expenses of beneficiaries dying in naval 
hospitals are limited to $100 and may 
not be increased by contract made by 
Navy Department .......- ectheake 
National Guard members—organization 
mustered into Federal service for par- 
ticipation in punitive expedition into 
Mexico; member rejected for such serv- 
ice on account of physical disability, 
is not within war risk insurance act, or 
World War Veterans’ Act, or regula- 
tions pursuant thereto, and not en- 
titled to burial at public expense... _. 
Unsettled claims for settlement under 
section 201 (1), act June 7, 1924, 43 Stat. 
617, as amended by act July 2, 1924, 44 
Stat. 794, not under section 301, act 
October 6, 1917, 40 Stat. 405, regardless 
of date of death. If death occurred in 
service after July 2, 1921, reimburse- 
ment authorized only if and upon 
showing that death resulted from serv- 
ice between Apri! 6, 1917, and July 2, 
1921. If during service under reen- 
listment after July 2, 1921, and deceased 
had World War service, reimburse- 
ment authorized from current available 
appropriation under service in which 
death occurred, and not on basis of be- 
ing “‘ Veteran of any war”’ which would 
authorize payment dependent on in- 
sufficiency of assets cae 
Veterans of the World War—amounts of 
individual items in reimbursement claims 
for burial of veterans not under jurisdic- 
tion of Veterans’ Bureau not limited to 
rates specified in contract With the same 
undertaker for burial of veterans dying in 
Veterans’ Bureau hospitals.............. 
BUSSES: 
See Traveling expenses, 
CADETS: 
See Military Academy. 
CANAL ZONE: 
See Panama Canal. 
CAPITOL, UNITED STATES: 
Architect—employees paid from appropria- 
tions under control of Architect of Capi- 
tol are in legislative branch of Govern- 
ment and not subject to classification act 
of 1923. 
CARDS: 
Tabulating cards for statistical tabulating 
machines are printing within purview of 
act March 1, 1919, 40 Stat. 1270, when 
printed on order to meet the needs of a 
particular office in which used, and must 
be procured from Public Printer unless 
he is unable to furnish cards of such stock 
size, and thickness.......... pietinaunee 
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Page | CATTLE: 
See Livestock. 
CEMETERIES: 
National— 
168 Graves of Confederate soldiers, sailors 


and marines—appropriation ‘‘ Head- 

stones for graves of soldiers, 1927, 1928,” 

applicable to unmarked graves of, but 

168 limited to those provided for in act 
March 9, 1906, 34 Stat. 56, and graves in 
national Sv ddédbdnccténdeakeec 
Superintendent acting as caretaker of 

218 national monument— 

Duties added to position by realloca- 
tion; effective from date of approval 
of reallocation by Secretary of War. 

Not entitled, even under separate ap- 
pointment, to compensation for lat- 
ter position; both being compatible 
and in same department 

CHECKAGES: 
327 See Courts-martial; Pay; Set-of. 
CHECKS: 

See Drafts. 

Assignment—attempted before check is- 
sued or claim allowed, null and void un- 
der section 3477, Revised Statutes, and 
assignee acquires no rights to proceeds 
Payee’s address being unknown, un- 
claimed check retained for safekeeping in 
accordance with Bulletin No. 3, May 19, 


1923 








Government check, in payment of sala- 
ries and expenses of employees, not pay- 
able from public funds 
Disbursing officers and agents— 
Consul without official checking account 
not authorized to pay by check drawn 
to payee’s order and turn over to attor- 
195 ney for delivery ssi i 
Keeping of checking account by a consul 
in a foreign country for convenience of 
handling public funds unauthorized. 
“Service charge” 
bursable 


thereon not reim- 


Erroneously issued—payee’s name correct 

188 but address wrong; indorsement by per- 
son of same name not forgery where not 

entitled to proceeds; bank which in- 

dorsed and negotiated checks guaranteed 

only genuineness of payee’s indorse- 

ment and is not responsible to Govern- 

CIE NRIOER jo nnistatlndenintcaeots 
Government—charge by bank for cashing, 

in payment of salaries and expenses of 


Government personnel, not payable 
eee ee 
Indorsements— 
565 Forged— 


No forgery where indorser not entitled 
to proceeds, name and address hav- 
ing been placed on checks as payee 
through administrative error; bank 
which indorsed and negotiated 
checks guaranteed only genuineness 
of payee’s indorsement and is not 
responsible to Government for pro- 

772 SD ccateucsuhinotnn 
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CHECKS—Continned. 
Indorsements—Continued. 
Forged—Continued. 
Recovery from indorser and indorsing 
bank; refund to be made to bank -_- 
Insane payee—Navy officer, retired be- 
cause of incapacity for active duty due 
to paralytic dementia, is not adjudged 
insane and may indorse pay checks. -- 
Unclaimed—attempted assignment of 
checks before they are issued or claim 
allowed, null and void under section 
3477, Revised Statutes, and assignee 
acquires no rights to proceeds. Pay- 
ee’s address being unknown, un- 
claimed checks retained for safekeeping 
in accordance with bulletin No.3, May 
19, 1923 


CITIZENS: 
American—relief—seaman who volinta- 
rily left United States Marine Hospital 

at which receiving authorized relief and 
embarked as passenger on voyage to for- 
eign country, arriving in destitute con- 
dition, not entitled to relief; status being 
that of destitute American citizen for 
whom no aid from public funds is pro- 
WO I ccd cctnctdeconsvan 


CITIZENSHIP: 

Aliens—fees—disqualification of declarant 
to become citizen or petitioner for natur- 
alization, orimpropriety of executing and 
filing declaration or petition apparent 
from facts before clerk of court; fees not to 
be collected, and if collected in advance, 
should be returned; but if information 
furnished clerk of court is erroneous or 
misleading or disqualification not appar- 
ent from facts before clerk of court, pre- 
scribed fees should be collected for ser- 
vices rendered and not refunded, though 
declaration or petition subsequently 
found invalid by court or otherwise __- 


CITIZENS’ MILITARY TRAINING 

CAMPS: 

Badges, medals, prizes, trophies, ete.—pur- 
chase of, for awarding to winners of events 
authorized from appropriation for estab- 
lishment and maintenance of camps...-.- 

Candidates furnished with transportation 
requests and railroad tickets, but prefer- 
ring to pay own expenses, not entitled to 
reimbursement in any form upon return- 
ing unused requests and railroad tickets 


CIVIL SERVICE: 

See Retirement. 

Rule VIII, Section —temporary employees 
appointed under, for definite period or 
subject to maximum limitation of one 
year or less, not entitled toleave with pay 
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CIVIL SERVICE—Continued. 

Rule Xi 2(d)—probational appointments, 
promotion during, not authorized except 
upon prior approval by commission; com- 
pensation increase resulting from realloca- 
tion of position during such appointment 
is not a promotion within the rule, and is 
effective from beginning of month in 
which notice of reallocation received in 
administrative office_.....-. wast nnaltiads 

CLAIMS: 

See General Average; Jurisdiction; Sect-off. 

Assignments— 

Attempted before check issued or claim 
allowed, null and void under section 
3477, Revised Statutes, and assignee 
acquires no rights to proceeds. Payee’s 
address being unknown, unclaimed 
check retained for safekeeping in accord- 
ance with bulletin No. 3, May 19, 1923. 

Customs duties—assignments of claims for 
refunds of customs duties prohibited by 
section 3477, Revised Statutes _. , 

Heirs or distributees—waiver or assign- 
ment of one heir or distributee in favor 
of another not recognized; amount due 
preferred creditors must be paid either 
under general waiver to heirs or distrib- 
utees as though no debts existed or 
directly to creditors, or to heir or distrib- 
utee furnishing satisfactory evidence of 
payment of such preferred claim. 

Certification to Congress—appropriation 
lapsed, balance to surplus fund in accord- 
ance with act May 10, 1926, 44 Stat. 464; 
restoration to appropriation to pay claim 
existing at time of enactment unauthor- 
ized; matter to be reported to Congress 
as certified claim 

Release, final—certificate as to correctness 
of amount paid and of “‘no further claims 
against United States’’ constitutes a final 
release; further payments precluded 

Settlements—General Accounting Office 
has right to reopen contract settlements 

Subrogation—insured property —insurer not 
entitled to amount paid owner for dam- 
ages to automobile for which enlisted man 
of Navy found responsible, while not act- 
ing within scope of employment. Appro- 
priation ‘‘ Pay, miscellaneous”’ under act 
July 11, 1919, 41 Stat. 132, inapplicable 

Traveling expenses—receipts; when re- 


quired... AAR eomCnpessnnas 116,744 


CLASSIFICATION: 
Alaska Railroad employees—classification 
act as extended to field, not applicable to 
Allocations— 

Effective date of allocation and realloca- 
tion under General Regulations No, 54 
is first of month in which notice is re- 
ceived in administrative office... 202, 
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CLASSIFICATION—Continued. CLASSIFICATION—Continued. 
Allocations—Continued. Page Promotions—Continued. Page 


Post Office Department—motor-vehicle 
service employees—substitute service 
in, not authorized to be included in 
computing length of service for purpose 
of salary allocation as of January 1, 1925, 
or for automatic promotions subsequent 
thereto, under act February 28, 1925, 
43 Stat. 1060 

Architect of the Capitol—employees paid 
from appropriations under Architect are 
in legislative branch of Government and 
not subject to classification act... ..-.---- 

Field—Alaska Railroad employees—classt- 
fication act as extended to field not appli- 
cable to 

Legislative personnel—Architect of Capitol 
employees are legislative personnel and 

not subject to classification act of 1923___- 

One position in a grade—maximum salary 
rate of secretary of Board of Mediation 
during fiscal year 1927 is $6,500 per annum, 
unless case is “unusually meritorious”’ in 
which event the maxium would be $7,000- 

Personnel Classification Board—vacant 
positions—board has no jurisdiction to 


Promotions— 

Between allocated positions; effective 
from date of administrative approval 
and not upon date of assignment to 
duties of higher grade__........-.-.-- am 

Classified to unclassified positions—post- 


masters, acting, appointed, promoted, or 

transferred from positions in classified 

civil service, are subject to civil retire- 

ment act July 3, 1926, 44 Stat. 904, and 

retirement deductions proper. 

Post Office Department— 
Motor vehicle service employees— 
Driver-mechanics; in computing 
length of service to determine prop- 
er automatic grade in which should 
have been allocated as of January 
1, 1925, and in making automatic 
promotions thereafter under act 
February 28, 1925, 43 Stat. 1061, 
no authority to include service in 
temporary or substitute position in 
motor-vehicle service or service in 
another position the duties of which 
do not correspond to duties of driver- 
mechanic designated in act 
Garagemen-drivers; service as not be- 

ing recognized by act February 28, 
1925, 43 Stat. 1061, prior to Jan- 
uary 1, 1925, length of service prior 
to said date may not be included in 
computing “‘one year’s satisfactory 
service in the first grade” for pur- 
poses of promotion after January 


565 


332 


Post Office Department—Continued. 

Motor vehicle service employees—Con. 
Provision in section 11, act February 
28, 1925, 43 Stat. 1063, authorizing 
promotion of postal employees in 
automatic grades who had not 
reached maximum grades to which 
entitled at beginning of quarter 
following completion of one year’s 
satisfactory service since last pro- 
motion though prior to January 1, 
1925, regardless of any increase in 
salary otherwise granted by act, not 
applicable to, as not entitled to 
automatic promotion under statu- 
tory authortiy in force prior to 
January 1, 1925, effective date of 


a aT 805, 826 


Substitute service in, not authorized 
to be included in computing length 
of service for purpose of promotion 
subsequent to January 1, 1925, under 
act February 28, 1925, 43 Stat. 


Reallocations— 


Average provision—compliance with does 
not require salary rate under realloca- 
tion of a position originally created and 
mlocated since July 1, 1924, shall be 
fixed as to cause a reduction from salary 
rate properly and lawfully fixed in the 
lower grade in which the position was 
originally created and allocated___- 

Compensation, increase, required to be 
made effective from beginning of pay 
period current when notice of realloca- 
tion received in administrative office, 
notwithstanding insufficiency of ap- 
propriation 

Effective date of allocation and realloca- 
tion under General Regulations No. 54, 
is first of month in which notice is 


413 


received in administrative office. 202, 355, 530 


Effective date of field employees of War 
Department — superintendent of St. 
Augustine National Cemetery, position 
reallocated to include duties of caretaker 
of Fort Marion and Fort Matanzas 
National Monuments; effective from 
date of approval of reallocation by Secre- 


Probational appointments — compensa- 
tion, increase, is not promotion within 
civil service Rule X1 2(d) prohibiting 
promotions during probational appoint- 
ments except upon prior approval by 
Civil Service Commission, and is effect- 
ive from beginning of month in which 
notice of reallocation received in ad- 
ministrative office 
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CLASSIFICATION—Continued. 
Transfers— 
Classified to unclassified positions—post- 
masters, acting, appointed, promoted 
or transferred from positions in clas- 
sified civil service are subject to civil 
retirement act of July 3, 1926, 44 Stat. 
904, and retirement deductions proper - - 
Unclassified to classified positions— 
Navy yard employees — promotion 
above minimum salary rate of grade 
to which transfer must be made; may 
not be based on amount of compensa- 
tion received as such employees, but 
depends on condition of average in 
grade to which transferred and their 
efficiency as compared with that of 
employees already in grade 

Temporary per diem employees not 
subject to classification act, trans- 
ferred to permanent per annum posi- 
tions subject thereto, must enter latter 
positions at minimum salary rate of 
grade, as constituting, in effect, new 
appointments 

Vacant positions—filling of, after allocation, 
is for Civil Service Commission and head 
of department; no jurisdiction in Per- 
sonnel Classification Board 

CLOTHING: 

General Land Office mineral inspectors; 
clothing allowed to accompany inspector 
on trips not limited to amount checkable 
free as baggage, but judged by length of 
journey, weather, and other anticipated 
conditions -_. pu séiupasbansneetesetuece 

Marine Corps enlisted man— 

Transferred to Hospital Corps of Navy, 
under act August 29, 1916, 39 Stat. 572, 
is entitled to issue of clothing not ex- 
ceeding $100 as for first enlistment in 
Navy 

Value of overdrawn clothing account of 
enlisted man should be set off on date 
of discharge against any credit due 
him for savings deposit and interest - - - 

COAST GUARD: 

See Pay. 

Enlistments, fraudulent—reimbursement 
for meals furnished enlisted men by mess 
prior to discharge for fraudulent enlist- 
ment not authorized from public funds, 
no pay or allowances having accrued 
i ceceensenns neoenenesennocnumns 

coL LEGES, SCHOOLS, AND UNI- 

VERSITIES: 

Educational institutions—attendance of 
employees at, at public expense, for pur- 
poses of instruction as part of official 
duties not authorized. Establishment 
of part-time positions for this purpose 
unauthorized 


COLLEGES, SCHOOLS, AND UNI- 

VERSITIES—Continued. 

Schools— 

Alaska—portion of Alaska fund set aside 
for establishment and maintenance of 
schools in Alaska is for expenditure 
upon warrant and voucher of Governor 
of Alaska, and amount of fund which 
may be expended in any one year is 
not necessarily limited to allotment 
made by Interior Department or Bu- 
reau of the Budget. 

District of Columbia—purchase of land— 
restriction of cost of assessed value plus 
25 per cent applies to funds reappro- 
priated from unexpended paiances as 
well as new appropriation to which 
restriction is applied 

National Guard—.- 

Officers—pay, allowances, and trans- 
portation while assembled for attend- 
ance at schools established under 
section 97, act June 3, 1916, 39 Stat. 
207, as amended by act May 238, 1926, 
44 Stat. 674, payable from appropri- 
ation “Expenses, camps of instruc- 
tion, 1927” 

Rural letter carriers attending service 
school as members of National Guard 
and receiving military pay and allow- 
ances; not entitled to compensation 
as carrier during instruction period as 
annual leave not applied for or 
CE BS scdnecstnnanties 


COLUMBIA INSTITUTION FOR THE 
DEAF: 

Purchases must be made from contractors 
on General Supply Committee schedule 
and be governed by sections 3709, 3743, 
Revised Statutes 


COMMISSIONERS, UNITED STATES: 
Fees—deposition taken on order of Board 
of Tax Appeals upon application of Com- 
missioner of Internal Revenue is payable 
from ‘Collecting the internal revenue, 
1926,” and not from ‘‘ Fees of commission- 
ers, United States courts”’--...__- 7 
Hearings—requested by prohibition ‘ed- 
ministrator; stenographic services should 
be performed by regular employee of 
prohibition forces, or, if none available, 
by temporary hire of stenographer at 
rates prescribed by Classification Act. 
Employment of court reporter unauthor- 


COMPENSATION: 
See Affidavits; Appointments; Classification; 
Retirement; Wages. 
For Joint-service pay act, see Pay. 
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COMPENSATION — Continued. 
Additional— 

Foreign Service—Consulate employee 
at Southampton, England, receiving 
$600 per annum may not be paid extra 
compensation of $10 per month for serv- 
ices rendered after office hours for 


Public Health Service, where such 


additional compensation not fixed in 


advance by law or regulation. - 


Naval FEstablishment—one position re- 
requiring both day and night services; 
suggestions for amending schedule of 
wages to conform to statutory limita- 
tions or restrictions as to payment of 
extra compensation in cash or allow- 
ances; two positions held by one person 
or requiring determined value of allow- 
ances furnished in kind to be considered 
as part of total rate of compensation 


fixed for a position... ..._- 


Panama Canal—postal employees hold- 
ing positions similar to those in conti- 
nental United States entitled to in- 
crease under section 4, act August 24, 


1912, only from date of approval by 


administrative officers of Panama 


Canal or from later date specifically 
approved 


Allowances— 
In kind— 


Agriculture, Department of, field em- 


ployees—value of rates fixed accept- 
ed; reservation of right to ques- 
tion at any time upon showing that 
incorrect Sdaiginamaies 


Alaska Railroad employees— 


Allowances considered part of com- 
pensation in fixing salary rate, not- 
withstanding retirement and classi- 
fication acts not applicable to such 
CUO ohn nk ch ess iccis ° 

Computation of cash compensation 
may be on a per diem basis and 
determination of monetary value of 
allowances furnished in kind on a 
monthly basis .......... 

Portion of total rate required to be 
shown in disbursing officer's ac- 
counts, regardless of fact that com- 
pensation of employees is not fixed 
by statute, the classification act, or 
otherwise, and is not subject to 
deduction under retirement act. _-. 

Regulations may prescribe that em- 
ployees while on leave with pay 
shall receive only the pay ordinarily 
paid in cash, exclusive of value of 
allowances furnished in kind while 
Eo wncenes 





Regulations may prescribe for, while 
idle awaiting favorable weather, to 
be considered as part of compen- 
sation. Value of, may be computed 
on monthly basis.............. — 
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COMPENSATION—Continued. 
Allowances—Continued. 
In kind—Continued. 
Interior Department field em ployees— 

Value of, for identical subsistence, 
generally may not vary according 
to salary of employee. ----.- 

Value of, tentatively fixed by Interior 
Department accepted; General Ac- 
counting Office reserves right to 
question rates at any time upon 
facts showing them incorrect... _.- 

Naval Establishment employees— 

All civilian employees are included in 
section 3, act March 2, 1926, 44 Stat. 
161, and section 3, act January 26, 
1927, 44 Stat. 1052, requiring value of 
quarters and other allowances so 
furnished to be determined aud 
considered part of compensation_ - 

Employees holding two positions, one 
of which carries compensation in 
excess of $2,000 per annum; not 
entitled to quarters in kind as com- 
pensation for duties of other posi- 
tion performed outside regular 
IRI OR POE. nc scuninpsigindisws a" 

One position requiring both day 
and night services; suggestions for 
amending schedule of wages to 
conform to statutory limitations or 
restrictions as to payment of extra 
compensation in cash or allowances; 
two positions held by one person, or 
requiring determined value of al- 
lowances furnished in kind to be 
considered as part of total rate of 
compensation fixed for a position - 

Quarters in kind to employees hold- 
ing two positions, one of which car- 
ries com pensation in excess of $2,000 
per annum and the other repre- 
sented by the quarters furnished, 
EE SE a + dnnentepenncecencs 

Veterans’ Bureau employee entitled 
under his appointment to subsistence 
as part of his compensation, ordered 
to proceed to another city for suffi- 
cient duration to require incurrence 
of additional expense for subsistente; 
reimbursement of actual expenses of 
subsistence authorized..............- 

War Department field employees 

Department circular letter of August 

6, 1926, containing schedule of rates 

and rules laid down for computation. 

Subsistence—inclusion of subsistence as 
part of compensation..............-..-- 
Cash—Alaska Railroad employees—compu- 
tation of cash compensation may be on a 
per diem basis and determination of mon- 
etary value of allowances furnished in 
kind on a monthly basis... ....-- odineden 
Customs Service inspectors are entitled to 
overtime compensation for inspecting 
baggage after regular hours, under act 
February 7, 1920; payment not affected by 
classification act....... eeouece eseceeses oo 
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COMPENSATION—Continued. Page | COMPENSATION—Continued. Page 
Disability. See Veterans’ Bureau. Judges—Panama Cana!—increased to 
Discharge—Coast Guard field employee $10,000 per annum by act December 13, 

discharged for violation of station rules; 1926, 44 Stat. 919, effective January 1, 
not entitled to compensation for period 1927, for payment of which only unex- 
between discharge and reinstatement by pended balance of $7,500 available. In 
applying unused leave of absence with absence of deficiency appropriation for 
pay earned prior to discharge..-. 560 balance at new rate for period January 1 
Double— to June 30, 1927, judge may file claim in 
Foreign Service consulate employee at General Accounting Office for certifica- 
Southampton, England, receiving $600 tion to Congress for specific appropriation 510 
per annum may not be paid extra com- Overtime— 
pensation of $10 per month for services Alaska Territorial Legislature—not 
rendered after office hours for Public authorized for subordinate officers and 
Health Service, where such additional at ce .. 415 
compensation not fixed in advance by Customs inspectors are entitled to unde 
ae 732 act February 7, 1920; payment not 
National Guard enlisted man employed affected by classification act em 237 
in capacity of civilian caretaker of ma- Part-time—Agriculture, Department of— 
terial, animals, or equipment, and as appointment not authorized for purpose 
range caretaker is in violation of section of permitting instruction at educational 
1765, Revised Statutes, and unauthor- institutions as part of official duties, and 
ES Pe ee eee 683 no compensation payable for time so 
Naval Establishment— spent during regular office hours 15 
Employees holding two positions, one Promotion 
of which carries compensation in ex- Effective date—rural letier carriers 
cess of $2,000 per annum; not entitled change in rate, to correct clerical error 
to quarters in kind as compensation apparent on face of records of Post 
for duties of other position performed Office Department as to total length 
outside regular working hours. --..-- 359 of route, resulting from error in totalling 
One position requiring both day and distances comprising various portions 
night services; suggestions for amend- of route, effective from date error in 
ing schedule of wages to conform to addition made, if otherwise entitled to 
statutory limitations or restrictions increased rate from said date_...... 569 
as to payment of extra compensation Retroactive— 
in cash or allowances; two positions Effective from actual date and there- 
held by one person, or requiring deter- after may not be made retroactive 
mined value of allowances furnished even though assignment to duty of 
in kind to be considered as part of the higher position was made at an 
total rate of compensation fixed for earlier date _— 133 
i A ee 588 Justice, Department of—special coun- 
Naval Reserve members (enrolled) in sel—not authorized. 166 
receipt of retainer pay may recelve Panama Canal postal employees hold- 
disability compensation where entitled ing ease similar to those in comti- 
i Cee, ae a nental United States entitled to 
G 3 increase under section 4, act August 
Naval Reserve (Fleet) transferred mem- 24, 1912, only from date of approval by 
bers in receipt of retainer pay amount- administrative officers of Panama 
ing to one-third and one-half of former Canal or from later date specifically 
base pay may not receive disability approved... O86 
compensation in addition to retainer Smithsonian Institution employees 
pay. cascpassospencstqpeensenee SOS insufficiency of appropriations, or 
Rural carrier who is a member of the prospect of deficiency; promotions not 
National Guard and receiving author- authorized within grades --.....-- 355 
ized pay and allowances under act Salary— 
June 10, 1922, while attending military Act December 11, 1926, 44 Stat. 919— 
service school under section 99 of includes all compensation resulting 
national defense act June 3, 1916, 39 from appointment pursuant to which 
Stat. 207, as amended, is not entitled to affidavit required. .-..--.-. 482 
compensation of carrier during period Post Office Department— 
of instruction as annual leave neither Motor vehicle service employess 
: adjustments in salaries necessitated 
applied for nor granted. . ...----------- 506 by erroneous administrative action 
Superintendent of national cometery in including substitute service in 
acting as caretaker of national monu- computing length of service for 
ment not entitled, even under separate allocation and promotion may be 
appointment, to compensation for made effective as of July 1, 1927, and 
latter position; both being compatible General Accounting Office will defer 
and in same department, head thereof collection of excess payments for 
may direct performance of extra duties prior periods until opportunity had 
in additiort to regular duties... -......-- 435 to secure validating legislation. - 805, 826 
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COMPENSATION—Continued. 
Salary —Continued. 
Post Office Department—Continued. 

Postmasters, fourth class—quarterly 
compensation of incoming, under act 

June 4, 1926, 44 Stat. 695, when more 

than one serves in same office during 

fiscal year to be computed by allow- 

ance at end of each quarter of amount 
theretofore earned during fiscal year, 

less ammount previously paid to him 

or his predecessors, within maximum 
authorized by statute for the office 

for the quarter or quarters elapsed 
since beginning of fiscal year-__-.--.---- 
Railway mail clerks—computation of, 
under act February 28, 1925, 43 Stat. 






Superintendents of classified stations— 
computation of salary of superin- 
tendent of classified station under 
act February 28, 1925, 43 Stat. 1057-_. 

Sick—Alaska ‘Territorial Legislature— 
members are not entitled to compensation 
for days absent on account of sickness 

Sundays and holidays— 

Alaska Territorial Legislature— 
Members entitled at rate of $15 per day 

if attending session or if present at 
session immediately preceding and 
immediately following Sunday or 
holiday on which there was no ses- 
sion. Not entitled for days absent be- 
cause of sickness. Entitled for days 
absent from session on official busi- 
ness of legislature__.................. 

Officers and employees are entitled at 
rate of $8 per day under section 1861, 
Revised Statutes, for each day of 
session, including Sundays and holi- 
days on which shown to have per- 
formed service or to have been avail- 
able for duty. No authority to pay 
additional compensation for overtime 

Suspensions—Veterans’ Bureau employ- 
ees—suspension pending investigation of 
charges of inefficiency, authorized by 
head of department. Not entitled to 
pay, notwithstanding charges disproved - 

CONDEMNATION: 

See Real estate. 
CONSIDERATION: 

See Contracts. 
CONSULAR SERVICE: 

See Foreign Service. 
CONTRACTS: 

See Advertising; Personal services. 

Administrative authority— 

Decisions of heads of departments and 
establishments are final when contract 
SE anrcste beet uoncanibaciontnn 

Delays—time extension unauthorized 
beyond delay period caused by Govern- 
ment, as found by contracting officer in 
accordance with contract term... ..._-- 

Discretion to find additional element of 
cost not within contemplation of terms 
of contract is without scope of contract- 

ing officer’s authority_.............---.- 





Page 
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CONTRACTS—Continued. 
Administrative authority—Continued. 

Standard Government form of construc- 
tion—contract findings by contracting 
officer as to delay, under article 9, not 
required to be approved unless contrac- 
tor within 30 days after date of findings 
appeals therefrom. Deduction of dam- 
ages to be made for all delays and claims 
thereunder submitted to General Ac- 
counting Office for direct settlement. _. 

Agriculture, Department of— 

Damages, liquidated—order of deduo 
tion—deduction to be made from bal- 
ance due after cash discount deducted, 
where both provided for_.._........... 

Discounts to be first deducted from full 
contract price, and liquidated damages 
withheld from balance due, where both 
Cede coon eee 

Open market purchases by field service 

128 unauthorized in absence of exigency, 
and payment in excess of regular con- 
tract list price as shown on General 

Supply Committee schedule may not 

Ente cmattoesececs xa a 

Columbia Institution for the Deaf—pur- 
chases must be made from contractors on 
General Supply Committee schedule and 
be governed by sections 3709 and 3743, 
Revised Statutes 

Consideration— 
Exchange of old material for new—Gov- 

ernment may not be obligated at time of 
purchasing atlas to exchange it at a fu- 

ture date for a subsequent edition at a 

nominal price fixed by the dealer.____- 

Royalty upon product manufactured by 
or for United States; to support a claim 
for payments of, there must be a con- 
tinuing consideration. _................ 
Single contracts—no part of consideration 
earned until services required under are 
completely performed --..............- 

Contracting officer’s authority— 

Delays—time extention unauthorized 
beyond delay period caused by Govern- 
ment, as found by contracting officer in 
accordance with contract terms... _.-. 
Discretion to find additional elements of 
cost not within contemplation of terms 
of contract is without scope of contract- 
ing officer’s authority__................ 
Standard Government form of construc- 
tion contract—findings by contracting 
officer as to delay, under article $, not 
required to be approved unless contrac- 
tor within 30 days after date of findings 
appeals therefrom. Deduction of dam- 
ages to be made for all delays and claims 
thereunder submitted to General Ac- 
counting Office for direct settlement___ 

Cost-plus—plant equipment—basic cost of, 
not an item of cost where contract shows 
that costs restricted to such as properly 
chargeable to produce the articles to be 
delivered and that depreciation only was 

43 to be considered 


490 


618 


415 


415 


415 


763 
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824 


12 


157 


43 


698 
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CONTRACTS— Continued. 


Damages- 

Actual—contractors failing to complete 
one of a group of buildings, which was 
destroyed by explosion without fault of 
Government, not being substantial per- 
formance or completion of contract as 
agreed, renders contractors liable in 
damages to the extent of what it costs 
the Government to have said building 
NE deine ciidiitiiaiiein namin 

Liquidated— 

Delays— 

Administrative determination of-- 
findings of fact as to, by contract- 
ing officer under article 9, Stand- 
ard Government form of construc- 
tion contract, not required to be 
approved by head of department 
or establishment concerned unless 
contractor within 30 days after 
date of findings appeals therefrom. 
Deduction of damages to be made 
for all delays and claims thereun- 
der submitted to General Account- 
ing Office for direct settlement --_-- 

Occasioned by Government for which 
an extension of time was granted 
contractor do not entitle contrac- 
tor to damages; supplemental 
agreement to obligate United 
States to pay contractor for some- 
thing already obligated to do, in- 
effective 

Order of deduction for—deduction 
to be made from balance due after 
cash discount deducted, where 
both provided for 

Time extension unauthorized be- 
yond delay period caused by Gov- 
ernment, as found by contracting 
officer in accordance with contract 
terms. 

Default— 

Failure of contractors to complete one of 
a group of buildings, which was de- 
troyed by explosion without fault of 
Government, not being substantial 
performance or completion‘of contract 
as agreed, renders contractors liable 
in damages for cost of constructing 
said building 

Well drilling—voluntary stoppage of 
drilling on Government reservation 
without completing in accordance 
with contract terms does not entitle to 
any payment for work done 

Deliveries— 

Constructive—Government not liable for 
packing, crating, and hauling charges 
on household effects destroyed by fire 
while en route by van under con- 
tract to deliver for certain sum, by rea- 
son of settlement with owner by insur- 
ance company, as constituting con- 
structive delivery.......... badhiwess ie 


CONTRACTS— ontinued. 
Page Deliveries—C ontinued. 

Rail—delivery by rail instead of by barge 
because of low water in river, increased 
cost chargeable to contractor as such 
contingency not provided for in con- 
tract 

Discounts— 

Damazes, liquidated—discount to be 
deducted from full contract price, and 
liquidated damages withheld from 
balance due, where both provided for. 

General Supply Committee contracts— 
discount not deductible where ordering 
office neglected to accompany order 
with proper voucher as required by in- 
structions governing purchases under 
such contracts, resulting in payment 
not being made within discount pe- 
riod 

District of Columbia—mistake in bid— 
acceptance in good faith of lowest bid, 
clear and unambiguous on face and show- 
ing no discrepancy as to price when com- 
pared with the other bids that would put 
contracting officer on notice that possible 
mistake made, is conclusive on parties, 
and action when informed by contractor 
of alleged mistake, in considering bid as 
at increased price slightly lower than next 
higher bid did not legally bind United 

States to pay more than price quoted in 

accepted bid 


Entire—Veterans’ Bureau hospital con- 
struction—failure to deliver completed 
one of a group of buildings, destroyed by 
explosion without Government’s fault, 
renders original contractor liable for cost 
of work by other contractors upon its 
refusal to reconstruct. .................- 


Filing— 

Acceptance of lowest bid—certificate of 
responsible administrative officer 
based on personal knowledge accepted 
as sufficient evidence to accompany 
contract to General Accounting Office 
for audit, and neither rejected bids nor 
abstract of bids need be furnished___.- 

Acceptance of other than lowest hid— 
detailed reasons therefor, together 
with abstract of bids or bids them- 
selves, must accompany contract to 
General Accounting Office 

Interior Department— 

Indian Service—section 3743, Revised 
Statutes, as amended by section 18, 
act July 31, 1894, 28 Stat. 210, and 
section 304, act June 10, 1921, 42 Stat. 
24, require all contracts on behalf of 
Government or its wards, in any 
manner connected with settlement 
of public accounts, whether for 
purchase or sale of material, to be 
filed in General Accounting Office... 
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CONTRACTS—Continued. Page | CONTRACTS—Continued. 
Filing—Continued. Interior Department 


Interior Department—Continued. 
Returns office—originals of contracts 
entered into by Commissioner of 
Indian Affairs with Indians for sale 
of timberiands, although extending 
over prolonged periods, must be filed 
in General Accounting Office - -_- 
Rejected bids—except when required 
by law to be filed in returns office of 
Interior Department all rejected bids 
will be retained in administrative 
offices available for inspection by ac- 
counting officers and forwarded to 
them in individual cases upon request 
therefor 
Government employees contracting—limi- 
tations 
Government Printing Office—discounts— 
definite quantity requirements; instruc- 
tions governing purchases under, require 
order to be accompanied by properly pre- 
pared voucher; neglect in this respect, 
resulting in payment not being made 
within discount period, loses to Govern- 
ment right to discount..................- 


Guaranties— 


Building sites—examination of, required 
before bids submitted and where no 
specific guarantee as to soil, notations as 
to location of nearby gravel pits and 
manner of performance of work do not 
constitute guarantee or misrepresenta- 
tion of actual conditions and extension 
unauthorized for delays resulting from 
soil formation not being as expected _ _- 

Dredging of rock instead of soft materials; 
contractor not entitled to additional 
compensation where relied on informa- 
tion in specifications as to soundings 
and borings by Government, use of 
which permitted but on own responsi- 
bility, instead of familiarizing itself 
with character of material to be retnoved 


Increased costs— 


Deliveries—delivery by rail instead of by 
barge because of low water in river; in- 
creased cost chargeable to contractor 
as such contingency not provided for 
SE Ge enebwcedencsshcscnecusstses 

Extra work— 

Cave-ins—removal of additional materi- 
als due to, of tunnel roof in connection 
with increasing District of Columbia 
water supply, not chargeable to Gov- 
ernment where specifications indi- 
cated quantity of materials to be re- 
moved and limited payments to that 
contained in cross section “B”’ line, 
“regardless of the amount of material 
reioved outside of that line’”’___- 

Dredging of rock instead of soft mate- 
rials; contractor not entitled to addi- 
tional corn pensation where relied on 
information in specifications as to 
soundings and borings made by Gov- 
ernment, use of which was permitted 
but on own responsibility__.........- 


Bids—specification that automobile shall 
weigh not less than 2,700 pounds is im- 
proper and unauthorized unless it be 
shown that an automobile weighing less 
than 2,700 pounds could not meet the 
needs of the service. Readvertising 
under specifications not unnecessarily 
restricted required_................-... 

Indian Service—section 3743, Revised 
Statutes, as amended by section 18, act 
July 31, 1894, 28 Stat. 210, and section 
304, act June 10, 1921, 42 Stat. 24, require 
all contracts on behalf of Government or 
its wards, in any manner connected 
with settlement of public accounts, 
whether for purchase or sale of material 
to be filed in General Accounting Of- 


Misrepresentation—building sites—exam- 


ination of, required before bids submitted 
and where no specific guarantee as to soil, 
notations as to location of nearby gravel 
pits and manner of performance of work 
do not constitute garantee or ‘nisrepre- 
sentation of actual conditions and exten- 
sion unauthorized for delays resulting 
from soil formation not being as expected 


Mistakes— 


Bids— 

Cocoanut—lowest bidder quoted 1,500 
pounds of cocoanut at unit price of 
0.0235 per pound, aggregate price 
$35.25. Prices of other bidders ranged ~ 
fromm $0.20% to 0.22 per pound. Bid- 
der not permitted to change or with- 
draw bid intended as $0,235, but con- 
tracting officer put on notice. Allow- 
ance authorized of difference between 
bid price and $0.20 as billed_.-. 

General rule is contractor must bear 
consequence of, unless mutual or 
error so apparent that presumed ac- 
cepting officer knew of and sought to 
take advantage of : ais 

Pulleys—acceptance in good faith of 
lowest bid, clear and unambiguous on 
face and showing no discrepancy as to 
price when compared with the other 
bids that would put contracting of- 
ficer on notice that possible mistake 
made, is conclusive on parties and 
action when informed by contractor 
of alleged mistake, in considering bid 
as at increased price slightly lower 
than next higher bid did not legally 
bind United States to pay more than 
price quoted in accepted bid_ 

Unions—price quoted for black instead 
of galvanized; additional amount 
representing difference between low- 
est bid and amount of next higher bid 
disallowed in absence of showing that 

‘mistake was mutual or that con- 
tracting officer knew of it and sought 
to take advantage thereof. .-......... 
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CONTRACTS—Continued. 
Mistake—C ontinued. 

Bids—C ontinued. 

Wrenches—incorrect list price quoted 
to bidder by manufacturer; bidder 
may not withdraw after bids opened 
but before award made, where differ- 
ence in bids not sufficient to put con- 
tracting officer on notice of possible 
I oes istinhiticdmndatiietatl aan — 

National Guard—exceptions, permitting 
contracts for the Regular Army to be 
executed without being reduced to writing 
are equally applicable to contracts for the 

National Guard 

Navy Department— 

Increased costs—dredging of rock instead 
of soft materials; contractor not en- 
titled to additional compensation 
where relied on information in specifi- 
cations as to soundings and borings by 
Government, use of which was permit- 
ted but on own responsibility - 

Supplemental—agreement for furnishing 
data not contained in land records, 
where original contract required con- 
tractors to furnish “‘every assistance in 
their power” and to “perform * * * 
all work in connection with adjusting 
and settling the claims * * * in order 
that * * * the land records in each 


instance may be cleared of defects and 
clouds,” not authorized....-.. caaiiieanen 
Open-market purchases 


Columbia Institution for the Deaf must 
purchase from contractors on General 
Supply Committee schedule and be 
governed by sections 3709 and 3743, 
Ss ee 

Electric bulbs—by field service of Depart- 
ment of Agriculture unauthorized in 
absence of exigency, and payment in 
excess of regular contract list price may 
not be made 

Stamps, rubber— 

Excess paid over price listed in General 
Supply Committee schedule disal- 
lowed in absence of an exigency... --. 

Listed on General Supply schedule and 
purchasr required from supply con- 
tractor; chargeable to stationery ap- 
propriation and not to contingent ex- 
te oo ean ane eee aint 

Typewriters, electric—purchase not au- 
thorized at prices in excess of those 
charged for standard machines, or from 
contractors other than those listed on 
General Supply schedule 

Typewriters, foreign—price limitation in 
act April 4, 1924, applicable to, in ab- 
sence of provision otherwise, Credit al- 
lowed for purchases up to statutory 
maximum 

Oral agreement—performance—payment 
for nonreturn of empty containers author- 
rized in accordance with enlargement of 
legal liability of United States by oral 


Page 


CONTRACTS—Continued. 

Partial payment—prohibited where pay- 
ment was agreed to be made after satis- 
factory acceptance test and said test was 
deferred because of delay in delivery not 
due to fault of Government 

Performance— 

Adjustment of claims on account of lands 
on Parris Island and adjacent islands in 
South Carolina, taken for enlargement 
of marine recruiting station. Settle- 
ment of 190 out of 250 claims involved 
is not substantial fulfillment warrant- 
ing payment of final installment, under 
terms of contract 

Empty containers— 

Payment for nonreturn authorized in 
accordance with enlargement of legal 
liability of United States by oral con- 
tract 


yond 48 hours’ free time to test gaso- 
line purchased to settle dispute as to 
quality, contract not providing for 
such charges and delay in unloading 
gasoline after delivery not being un- 
reasonable bs 

Risk is that of contractor until building is 
completed and accepted by Govern- 

Well drilling—voluntary stoppage of 
drilling on Government reservation 
without completing in accordance with 
contract terms does not entitle to any 
payment for work done 

Post Office Department—air mail: service 
routes—additional stops may be desig- 
nated either on direct line of established 
routes or not more than 100 miles there- 
from, without readvertising, if mileage of 
route not thereby increased to such ex- 
tent as to increase rate for route, or other- 
wise give contractor benefits not contem- 
plated under original bids 

Publicservice corporations—gas, electricity, 
and water furnished by public service 
corporations; surety bond to contract not 
required 

Settlements—-General Accounting Office 
has right to reopen contract settlements. - 

Severable— 

Installment payments do not make a con- 
tract for the construction of several 
buildings divisible where the contract 
otherwise is for work as a whole 

Veterans’ Bureau hospital construction— 
failure to deliver completed one of a 
group of buildings, destroyed by ex- 
plosion without Government’s fault, 
renders original contractor liable for 
cost of work by other contractors upon 
its refusal to recunstruct 

S pecifications— 

Bids—suggestions in re advertising for 


915 
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36 


24, 261 


48 


. 24, 261 


24, 261 
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CONTRACTS—Continued. 
Specifications—Continued. 
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CONTRACTS— Continued. 


Page Subject matter—C ontinued. 


Limitations— 
Automobiles 
Particular make—naming, to exclu- 
sion of others of equal quality, and 
sending request for bids to only one 
dealer, not inviting competition on 
equal basis or common ground, and 
not compliance with section 3709, 
Revised Statutes 
Specification that it shall weigh not 
less than 2,700 pounds is improper 
and unauthorized unless it be shown 
that an automobile weighing less 
than 2,700 pounds could not meet 
the actual needs of the service. Re- 
advertising under specifications not 
unnecessarily restricted required ___ 
Brass tees, plugs, etc.—acceptance of 
other than lowest bid not authorized 
where specifications are met by low- 
est bidder, and if higher bid is ac- 
cepted payment may be made only 
on the basis of the lowest bid 
Increased cost of removing additional 
material due to cave-in of tunnel roof 
not chargeable to Government where 
specifications indicated quantity of 
materials to be removed and limited 
payments to that contained in cross 
section ‘“‘B”’ line, “regardless of the 
amount of material removed outside 
of that line” 

Subject matter— 

Abstracts of title, etc., of Parris Island and 
adjacent islands in South Carolina; 
supplemental contract for furnishing 
data not contained in land records un- 
authorized 

Air mail service_._- 

Airplanes—authority of contracting offi- 
Ts cinta he aleehnieaseaiaaatticiceaniens 


Aprons, cooks’, purchase of, by Engineer 


Atlas—Government may not be obligated 
at time of purchasing to exchange at a 
future date for a subsequent edition at 
a nominal price fixed by the dealer 

Automobiles— 

Particular make—naming of particular 
make, to exclusion of others of equal 
quality, and sending request for bids 
to only one dealer, not inviting com- 
petition on equal] basis or common 
ground, and not compliance with sec- 
tion 3709, Revised Statutes 

Specification that it shall weigh not less 
than 2,700 pounds is improper and un- 
authorized unless it be shown that an 
automobile weighing less than 2,700 
pounds could not meet the actual 
needs of the service. Readvertising 
under specifications not unnecessarily 
restricted required._................- 


-- 557, 563, 739 


43 


33 


Automotive equipment—liscount to be 
first deducted from full contract price 
and liquidated damages withheld from 
balance due, where both specified in 
contract 

Boots, rubber—purchase of, by Engineer 
GRE st oneness Seed 

Canal construction—tejection of bids, 
where in interest of United States 

Coal—increased cost of delivery by rail 
necessitated by low water in river which 
prevented delivery by barge, which con- 
tingency was not provided for in con- 
tract, is chargeable to contractor_______- 

Cocoanut—lowest bidder quoted 1,500 
pounds of cocoanut at unit price of 
$0.0235 per pound, aggregate price 
$35.25. Prices of other bidders ranged 
from $0.20% to $0.22 per pound. Bid- 
der not permitted to change or with- 
draw bid intended as $0.235, but 
contracting officer put on notice. Al- 
lowance authorized of difference be- 
tween bid price and $0.20 as billed 

Construction work, Veterans’ Bureau 
esecocdocens 

Containers, empty; return of 

Dredging—treliance by contractor upon 
information in specifications as to sound- 
ings and borings made by the Govern- 
ment, use of which was permitted but 
to be on own responsibility, instead of 
thoroughly familiarizing itself with char- 
acter of the material to be removed, does 
not entitle to additional compensation 
for removal of rock when understanding 
was that only soft material was to be re- 
GUO cd hsdccdsibtigacte tls 

Electric bulbs—open-market purchase 
by field service of Department of Agri- 
culture unauthorized in absence of 
exigency, and payment in excess of regu- 
lar contract list price shown on General 
Supply Committee schedule may not be 
SID in eedintenteithninin 

Electricity, gas, and water furnished by 
public-service corporations; surety bond 
to contract not required - 

Empty containers; return of. 

Gas, electricity, and water furnished by 
public-service corporations; surety bond 
to contract not required -___-- 

Hearings—testimony before Senate select 
committee investigating Tariff Com- 
mission—purchase from commission 
appropriation not authorized as not 
necessary for work of commission 

Hospital construction for Veterans’ 


655 


as, OY 
36, 245 


24, 261, 763 


Inks, glues, and supplies manufactured 
by Government Printing Office— 
District of Columbia—supplies for use 
in District of Columbia, or regularly 
purchased in District for field use, 
must be purchased from Government 
Printing Office 
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CONTRACTS— Continued. 


Subject matter—Continued. 
Inks, glues, and supplies manufactured by 
Govesnment Printing Office—Con. 
Field service—supplies for use in field 
and ordinarily purchased in field; pur- 
chase of, from Government Printing 
Office depends on final economy con- 
sidering packing and shipping 
Irrigation work—Kittitas main canal and 
Tucker Creek siphon, Yakima Federal 
irrigation project; rejection of bids 
Jackets, waiters’—purchase of, by Engi- 
neer Corps 
Land—purchase of strip leading to and 
surrounding spring from which water 
supply of ranger station on adjoining 
Government land procured, authorized 
under section 5, act March 3, 1925, 43 
Stat. 1133, if considered necessary to 
render site suitable for a station 
Mai!l—transportation by airplane - . _557, 563, 739 
Paper, postage stamp and internal reve- 
nue—mistake in bid; attempted with- 
drawal 
Plumbing supplies—acceptance of other 
than lowest bid not authorized where 
specifications are met by lowest bidder . 
Pulleys—acceptance in good faith of low- 
est bid, clear and unambiguous on face 
and showing no discrepancy as to price 
“when compared with the other bids 
that would put contracting officer on 
notice that possible mistake made, is 
conclusive on parties, and action when 
when informed by contractor of alleged 
mistake, in considering bid as at in- 
creased price slightly lower than next 
higher bid did not legally bind United 
States to pay more than price quoted in 
accepted bid 
Pumps, turbine boiler—partial payment 
may not be made until after acceptance 
test as provided in contract, even though 
said test deferred because of delay in 
delivery of pumps 
Stamps, rubber— 
Open-market purchase not authorized 
where no exigency and articles listed 
in General Supply Committee sched- 
ule; excess price disallowed 
Purchase for the Treasury Department, 
its bureaus and offices, and field serv- 
ice, may and should be made from 
General Supply contractor and 
charged to stationery appropriation._ 
Towel service—advertising mandatory 
under section 3709, Revised Statutes; 
placing of towel service contract with- 
out, not warranted by refusal of lessor of 
leased premises to permit service to ten- 
ants by other than particular company 
selected by him, said lessor being with- 
out authority to interfere in the conduct 
of Government business. 
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CONTRACTS—Continued. 
Subject matter— Continued. 

Transcripts—testimony before Senate 
select committee investigating Tariff 
Commission—purchase from commis- 
sion appropriations not authorized as not 
necessary for work of commission 

Trucks, motor—discount to be first de- 
ducted from full contract price and liq- 
uidated damages withheld from balance 
due, where both specified in contract - 

Tunnel for District of Columbia water 
supply—increased cost of removing ad- 
ditional materials due to cave-in of tun- 
nel roof not chargeable to Government 
where specifications indicated quantity 
of materials to be removed and limited 
payments to that contained in cross 
section “‘B” line, ‘‘regardless of the 
amount of material removed outside of 
that line” 

Typewriters, electric—purchase not au- 
thorized at prices in excess of those 
charged for standard machines, or from 
contractors other than those listed on 
General Supply Committee schedule__ 

Typewriters, foreign—price limitation in 
act April 4, 1924, 43 Stat. 67, applicable 
to purchases in foreign countries in 
absence of provision otherwise___.....-- 

Underwear—interest on tax refunds used 
as set-off stops when so applied 

Unions—mistake in bid—price quoted 
for black instead of galvanized; addi- 
tional amount representing difference 
between lowest bid and amount of next 
higher bid disallowed in absence of 
showing that mistake was mutual or 
that contracting officer knew of it and 
sought to take advantage thereof 

Waste (cotton)—negligence of ordering 
office in not accompanying order with 
properly prepared voucher as required 
by instructions governing purchases 
under contracts covering definite quan- 
tity requirements, resulting in payment 
not being made within discount period, 
loses to Government right to discount. 

Water, gas, and electricity furnished by 
public-service corporations; surety bond 
to contract not required_.__..........--. 

Water—voluntary stoppage of well drill- 
ing on Government reservation without 
completing in accordance with contract 
terms does not entitle to any payment 
for work done - - 

Water service—installing and connect- 
ing—acceptance of other than lowest bid 
because of inexperience of lowest bidder 

Water tunnel—removal of additional ma- 
terials due to cave-in of tunnel roof in 
connection with increasing District of 
Columbia water supply, not chargeable 
to Government where specifications 
indicated quantity of materials to be 
removed and limited payments to that 
contained in cross section “‘B”’ line, 
“regardless of the amount of material 
removed outside of that line’’ 
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CONTRACTS —C ontinued. 
Subject matter--Continued 
Well drilling—voluntury stoppage of 


drilling on Government reservation 
without completing in accordance with 
contract terms does not entitle to any 
payment for work done_._...........-- 
Window cleaning—authorized, and pay- 
ment may be made from general ex- 
pense appropriation, if such services can 
be adequately covered by specifications 
on which bids can be solicited__.___-.- 
Wood cutting—hire of outside agencies 
by Yosemite National Park authorized 
from available appropriation; services 
considered nonpersonal, as no partic- 
ular qualifications necessary. _-- aa 
Wrenches—mistake in bid—incorrect list 
price quoted to bidder by manufac- 
turer; bidder may not withdraw after 
bids opened but before award made, 
where difference in bids not sufficient 
to put contracting officer on notice of 
possible mistake 
Supplemental— 
Agreement to obligate United States to 
pay a contractor for something he is 
already required to perform is ineffec- 
tive to bind United States._........._- 
Contract for furnishing data not con- 
tained in land records where original 
contract required contractors to fur- 
nish “every assistance in their power”’ 
and to ‘perform * * * all work in 
connection with adjusting and settling 
the claims * * * in order that 
* * * the land records in each in- 
stance may be cleared of defects and 
clouds,”’ not authorized -.._.........-. 
New designs—contract not made supple- 
mental merely by permitting contractor 
to use old designs furnished under a 
prior contract; contract for new designs 
is new contract for procurement in ac- 
cordance with statutory requirements__ 
Treasury Department—mistake in bid— 
withdrawal of bid after bids opened but 
before award, unauthorized on ground of 
alleged mistake in quoting prices on part 
of contract instead of on whole, no mis- 
take being apparent on face of bid, and the 
proposals specifying that bids be submit- 
ted on separate items as well as on the 


NES iadulnadtechernicierentgr animate 

Veterans’ Bureau— 

Damages, liquidated—time extension 
unauthorized beyond delay period 


caused by Government, as found by 
contracting officer in accordance with 
SOIES GOEL. 2.5 hide eccscue oe 
Mistake in bid—general rule is contractor 
must bear consequences of mistake, un- 
less mutual or error so apparent that 
presumed accepting officer knew of and 
sought to take advantage of__......... 
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Continued. 


Veterans’ Bureau—Continued. 

Specifications—naming of a particular 
make of automobile, tc exclusion of 
others of equal quality, and sending re- 
quest for bids to only one dealer, not 
inviting competition on equal basis or 
common ground, and not compliance 
with section 3709, Revised Statutes -___ - 

War Department— 

Deliveries—increased cost by rail neces- 
sitated by low water in river which pre- 
vented delivery by barge, which con- 
tingency was not provided for in con- 
tract, is chargeable to contractor._____- 

Increased costs—extra work—removal of 
additional materials due to cave-in of 
tunnel roof in connection with increas- 
ing District of Columbia water supply, 
not chargeable to Government where 
specifications indicated quantity of 
materials to be removed and limited 
payments to that contained in cross 
section “B” line, “regardless of the 
amount of material removed outside of 
that line” _. x 

National Guard—exceptions, permitting 
contracts for the Regular Army to be ex- 
ecuted without being reduced to writ- 
ing, are equally applicable to contracts 
for the National Guard______._- siete 

Performance—voluntary stoppage of welf 
drilling on Government reservation 
without completing in accordance with 
contract terms does not entitle to any 
payment for work done___..........._. 

River and harbor work—compliance with 
section 3709, Revised Statutes, as quali- 
fied by act June 12, 1906, 34 Stat. 258, 
required for purchase of supplies and 
procurement of services in connection 
with, not dispensed with by section 3, 
act August 11, 1888, 25 Stat. 423, author- 
izing Secretary to have work performed 
by contract or otherwise as may be most 
economical and advantageous....._.._. 

Warranties— 

Building sites—examination of, required 
before bids submitted and where no 
specific guarantee as to soil, notations as 
to location of near-by gravel pits, and 
manner of performance of work do not 
constitute guarantee or misrepresents- 
tion of actual conditions and extension 
unauthorized for delays resulting from 
soil formation not being as expected 

Dredging of rock instead of soft materials; 
contractor not entitled to additional 
compensation where relied on informa- 
tion in specifications as to soundings 
and borings by Government, use of 
which permitted but on own responsi- 
bility, instead of familiarizing itself with 
character of material to be removed - - - 

COUNSEL: 
See Attorneys. 
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COUNTERCLAIMS: 

See Set-o/f. 

COURTS: 

See Attorneys; Commissioners, 
States; Courts-martial; Jurors; 
Witnesses. 

Clerks 
Fees on libeled vessels. 

Panama Canal—funds paid into court by 
litigants and embezzled by acting assist- 
ant clerk of court while in official capac- 
ity as accountable officer of Govern- 
ment; retirement deductions to credit 
of clerk may be applied to replace such 
funds Gobuonaaeu sini 

Consular—employment of attorney by con- 
sul to prosecute and defend case author- 
ized under section 4117, Revised Statutes, 
upon approval by Secretary of State and 
certification by Attorney General that no 
attorneys in his department could have 
performed the services...............-.-- 

Courts for China—subsistence—judge and 
district attorney holding court outside 
Shanghai; entitled to, not exceeding $8, 
for each day at place of court; for days of 
travel to and from court prior to July 1, 
1926, not in excess of $5 per day 

Customs Court, United States—reports— 
Customs Court, formerly Board of Gen- 
eral Appraisers, designated court and 
removed from supervision by an execu- 
tive office; not executive office within sec- 
tion 227, Judicial Code, and not one of 
court named therein entitled to receive 
United States Supreme Court reports 

Judgments—repayments to appropriations 
collected through, to be credited to the 
SUPPOSED . « cecccecicctcccsctesensce 

Probation officers— 
Expenses—establishment or maintenance 
of office rooms, or the procurement of 
supplieS separately or other than asa 
part of the court organization, 
authorized oe eeatte 
Supplies necessary for furnishing are to 

be obtained from the regular court sup- 
plies idk bsshe cs ccasbacceebiaddes 

Registry—unclaimed wages of deceased or 
deserting seamen erroneously deposited 
by clerk into miscellaneous receipts; 
refundment of, under section 3689, Re- 
vised Statutes, unauthorized. Adjust- 
ment authorized by withholdment of 
equal amount from subsequent deposit 
of similar funds over which court has 
jurisdiction : 

Reports, Supreme Court—distribution— 
Customs Court, formerly Board of Gen- 
eral Appraisers, designated court and 
removed from supervision by an execu- 
tive office; not executive office within 
section 227, Judicial Code, and not one of 
courts named therein entitled to receive 
United States Supreme Court reports... 


United 
Suits: 


not 
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COURTS-MARTIAL: 
Authority—National Guard enlisted man 
held after expiration of enlistment to 
serve time lost A. W. O. L.; no provision 
in national defense act or in State (N. J.) 
law requiring such detention or that 
enlisted men shall make good time so 


Forfeitures—Navy enlisted man—summary 
court-martial sentence imposing a for- 
feiture of pay operates upon the pay 
earned during the enlistment and is not 
remitted by an extension of enlistment 
within the period of forfeiture 

Ratings, reduction—Navy enlisted man, 
seaman, first class, to apprentice seamen 
on account of desertion; sentence self- 
executing and disrating effective from 
date of approval of sentence and notice to 
man; disbursing officer who paid as in 
higher rating, with notice of sentence, not 
entitled to credit 


CROSSES, DISTINGUISHED-SERVICE: 
See Medals, Pins, and Bars. 


CUSTOMS SERVICE: 

Import duties—refunds—assignment of 
claims for refunds of customs duties pro- 
hibited by section 3477, Revised Statutes. 

Informers’ fees—rewards—informer entitled 
to reward not to exceed 25 per cent of 
appraised value of seized vehicle forfeited 
and retained by Government 

CUTS: 

Process of producing “‘prints” and ‘‘cuts” 
for illustration purposes is not printing 
within act March 1, 1919, 40 Stat. 1270, 
and may be procured elsewhere than at 
Government Printing Office 


DAMAGES: 
See Contracts; Leases; Property. 


DAYS: 


See Subsistence; Time. 


DECEDENTS, ESTATES OF: 
See Burial expenses. 
Assets— 
Veterans’ Bureau beneficiaries — 

Application of assets of deceased vet- 
eran to meet burial expenses is for 
exclusive determination of Director-. 

Assets of deceased—proceeds of com- 
mercial insurance with mother as 
beneficiary; premiums paid by father 
who has been paid proceeds; are not 
GR s < cincnncouccasnsstinctiedablion 

Debts—- 
Veterans’ Bureau beneficiaries— 

Claim of relative of decedent, member 
of same household, for care or other 
services during last sickness not recog- 
nized unless express written or oral 
contract between claimant and 
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DECEDENTS, ESTATES OF—Con. 
Debts—Continued. 
Veterans’ Bureau beneficiaries—Con. 
Waiver or assignment of one heir or 
distributee in favor of another not 
recognized; amount due preferred 
creditors must be paid either under 
general waiver to heirs or distributees 
as though no debts existed, or directly 
to creditors, or to heir or distributee 
furnishing satisfactory evidence of 
payment of such preferred claim... - 
Veterans of any war—application of 
assets of deceased veteran to meet 
burial expenses is for exclusive deter- 
mination of Director. -.......--..--- 
Distribution— 

Army enlisted man—death more than 
three years previous and all heirs hav- 
ing made claim at or prior to time pro- 
ceeds received for deposit in Treasury, 
deposit authorized to current appro- 
priation “‘ Estates of deceased soldiers, 
United States Army (trust fund),”’ in- 
stead of to same appropriation for fiscal 
year in which death occurred. Where 
one or more heirs have not claimed 
procedure is as required by 4 Comp. 
CR IR. itkstb thn tnlipstindisickiewsded 

Indians, Osage—estates of minor Osage 
allottees; court decree to govern__._... 

Veterans’ Bureau beneficiarics— 
Disability compensation—waiver or 

assignment of one heir or distributee 
in favor of another not recognized; 
amount due preferred creditors must 
be paid either under general waiver to 
heirs or distributees as though no 
debts existed or directly to creditors, 
or to heir or distributee furnishing 
satisfactory evidence of payment of 
such preferred claim. Claim of rela- 
tive of decedent, member of same 
household, for care or other services 
during last sickness not recognized 
unless express written or oral con- 
tract between claimant and decedent_ 
Insurance—principle that an award in 
favor of a number of persons as dis- 
tributees under an estate may be con- 
sidered as an entirety is applicable 
where payment to one of the distribu- 
tees was withheld until subsequent 
to March 4, 1925, for compliance with 
procedural requirements of the 









DECISIONS: 

See General Accounting Office. 
DECORATIONS: 

See Medals, pins, and bars. 
DE FACTO: 


See Officers and employees. 
DEFAULT: 
See Contracts. 
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DEFINITIONS: 
See Words and phrases. 

DELEGATION OF AUTHORITY: 
Administrative officers— 

Commerce Department—acquisition of 
helium-bearing gas land or interest 
therein by purchase, lease, or condem- 
nation, for construction of pipe lines, as 
provided by act February 24, 1927, 44 
Stat. 1178, strictly an administrative 
duty and may not be delegated to con- 

667 tractor, hired to construct pipe lines-- 
Veterans’ Bureau—duties for which ad- 
ministrative officers are themselves 
responsible may not be delegated by 
168 contract.......... 
DELIVERIES: 
See Contracts. 
DEPARTMENTS AND ESTABLISH- 
MENTS: 
Heads. See Officers and employees. 
Services between— 
Appliances—Employees’ Compensation 
Commission beneficiaries furnished 
appliances by naval hospitals; hospitals 
can not be reimbursed for-........... 
Congressional committees—no legal ob- 
jection to designation by Secretary of 
477 Labor of clerk of subcommittee on ap- 
propriations as special disbursing agent 
230 for department for payment from con- 
tingent appropriation of traveling ex- 
penses of committee incident to exami- 
nation in the field of estimates of ap- 
propriations for the department, the 
appropriation providing specifically 
for such expenses; proper bond to be 
given in accordance with section 3614, 
Revised Statutes. -.................-.- 
Deposition taken by a United States 
commissioner, upon application of 
Commissioner of Internal Revenue is 
payable out of ‘‘Collecting the internal 
revenue, 1926,’’ and not from “‘ Fees of 
commissioners, United States courts’’_ 
Loan of employees—Geological Survey 
667 employee loaned to Department of 
Justice; noreimbursement of salary ap- 
propriation of Geological Survey from 
Department of Justice appropriations 
because of such arrangement, as ne ad- 
ditional burden of expense incurred... 
Medical treatment— 
Army hospitals and dispensaries may 
not be reimbursed for cost of medical 
152 treatment furnished beneficiaries of 
the Employees’ Compensation Com- 
Ee ee 
Navy enlisted men detailed at Marine 
Corps base, Quantico, Va., for medi- 
cal care of Marine Corps personnel; 
cost of housing chargeable to appro- 
priation ‘‘General expenses, Marine 
Car gS” ..ccccccccececccccncccosccece 
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Page Page 
DEPARTMENTS AND ESTABLISH- DEPARTMENTS AND ESTABLISH- 
MENTS— Continued. MENTS--Continued. 
Services between—C ontinued. Services between—Continued. 
Medical treatment—Continued. Traveling expenses—Continued. 
Veterans’ Bureau beneficiary admit- Labor Department and 'Congress— 
ted to naval hospital under author- “Contingent expenses, Department 
ity of bureau, without notice to of Labor,” applicable to traveling 
Navy of any irregularity; bureau expenses of committee of Congress 
diagnosis erroneous and treatment incident to examination of estimates 
not otherwise authorized, but emer- of appropriations in the field, where 
gency treatrnent necessary for other specific provision therefor inserted, 
cause given; cost of treatment following established practice -__..... 
chargeable against allotment to Transfer of property—truck seized by 
Navy Department from bureau ap- prohibition enforcement officers pursu- 
propriation for medical and hospital ant to act March 3, 1925, 43 Stat. 1116, 
services, not against Navy appropri- may be used only for enforcement of 
ation for such services - customs laws, national prohibition and 
Printing—detail of a Government Print- narcotic acts. Where loaned to Justice 
ing Office employee to office of Com- Department, appropriation ‘Salaries, 
missioners of District of Columbia to fees, and expenses of marshals, United 
handle printing requirements, unau- States Courts,’’ not applicable to pay- 
" ment of gasoline, oil, and maintenance of. 
Repairs to Army dredge as result of colli- DESERTERS: 
sion with Navy oil barge are, if made See Rewards. 
by Navy, reimbursable from War De- DESTITUTE SEAMEN: 
partment appropriation. ___.........- See Seamen. 
Rule—performance of services by one DETAILS: 
establishment for another not involv- Army officer on duty as instructor at 
ing extra expense or increase in force National Guard camp—subsistence—not 
does not warrant charging appropria- entitled to:per diem allowance notwith- 
tion of establishment receiving bene- standing orders so provided. May be 
fit of services reimbursed pro rata cost of officers’ mess. 
Subsistence—Army officer on duty as in- Congressional committees—no legal objec- 
structor at National Guard camp not tion to designation by Secretary of Labor 
entitled to per diem allowance not- of clerk of subcommittee on appropri- 
withstanding orders so provided. ations as special disbursing agent for 
May be reimbursed pro rata cost of department for payment from contingent 
ice appropriation of traveling expenses of 
Supplies—inks, glues, and supplies committee incident to examination in the 
manufactured by Government Print- field of estimates of appropriations for 
ing Office; departments and establish- the department, the appropriation pro- 
ments must purchase from; excep- viding specifically for such expenses; 
proper bond to be given in accordance 
Telegrams—excess charges paid by Sig- with section 3614, Revised Statutes 
nal Corps upon messages sent for other Geological Survey employee loaned to 
departments through commercial lines, Department of Justice; no reimburse- 
not for adjustment between appropri- ment of salary appropriation of Geological 
ations of department in which message Survey from Department of Justice 
originates and appropriation of War appropriations because of such arrange- 
Department originally charged, but ment as no additional burden of expense 
for adjustment between telegraph com- incurred 
pany and War Department Government Printing Office employee de- 
Traveling expenses— tailed to office of Commissioners of Dis- 
Interior, Department of, appropria- trict of Columbia to handle printing re- 
tion; use of, for expenses of naval quirements; unauthorized 
officer for time consumed in survey Navy enlisted men detailed at Marine 
work on Parachute Creek quad- Corps base, Quantico, Va., for medical 
care of Marine Corps personnel; cost of 
Labor Department and Bureau of housing chargeable to appropriation 
Budget—‘‘ Contingent expenses, “General expenses, Marine Corps’’ 
Department of Labor,” not charge- Navy officer making aerial survey of naval 
able with traveling expenses of offi- oil shale reserves—use of appropriation of 
cer of bureau accompanying con- Interior Department for traveling ex- 
gressional committee incident to ex- Cc. ccnndencnmensenehinteonagammnion 
amination in the field of Labor De- DIPLOMATIC SERVICE: 
partment appropriations............ 836 Bee Foreign Service. 
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DISABILITY COMPENSATION: 
See Veterans’ Burear. 
DISBURSING OFFICERS AND 
AGENTS: 
Accounts— 
Checking— 
Consul not authorized to pay by dis- 


bursing officer's checks drawn to 
payee’s order and turn over to at- 
torney for delivery -...........-.-- ‘ 
Keeping of, by a consul in a foreign 
country for convenience of handling 
public funds unauthorized. “Ser- 
vice charge’”’ thereon not reimburs- 


lished by Treasury circular 197, Decem- 
ber 1, 1898, modified _ — 

Transfer—procedure—practice established 
by Treasury circular 197, December 1, 
1898, modified ............. s ‘ 

Certificates of settlement—claims exceed- 
ing $500, specifically appropriated for; 
certificate may be sent to disbursing offi- 
cer for payment. --......... 

Congressional committees— 
tion to designation by Secretary of Labor 
of clerk of subcommittee on appropria- 
tions as special disbursing agent for de- 
partment for payment from contingent 
appropriation of traveling expenses of 
committee incident to examination in 
the field of estimates of appropriations 
for the department, the appropriation 
providing specifically for such expenses; 
proper bond to be given in accordance 
with section 3614, Revised Statutes _- 

Liability— 

Bank deposits—designation of a foreign 
bank as a depository for public funds 
unauthorized; deposit of funds in such 
bank by an officer of the United States 
without permission unauthorized. 
After permission and authority granted 
deposits made are at officer’s own risk 
and no reimbursement for any “service 
er ice ees I St 

Errors—disability compensation; er- 
roneous computation clearly apparent 
on face of voucher; no authority to 
credit disallowance; waiver of recovery 
from payee under section 28, act June 7, 
1924, 43 Stat. 615, immaterial____- u! 

Forgery—paying clerk cashed money 
orders upon strength of identification 
of forger made by reputable citizen of 
community, who now states that he 
did not misrepresent forger but merely 
introduced her to superintendent of 
post office cashing money order; when 
erroneous payments discovered, forger 
deceased and left no estate; negligence 
imputed to superintendent and held 
liable for repayment to United States 
of loss sustained. Not for relief under 
section 409, Revised Statutes, or act 

March 4, 1925, 43 Stat. 1266 
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DISBURSING 
AGENTS 
Liability 
National Guard property and disbursing 


OFFICERS AND 
Continued 
Continued 


officer—-public funds advanced to 
another officer to disburse for him and 
appropriated to own use or paid to 
fictitious persons on forged pay rolls. 
Liability absolute under bond 
Notice—seaman, reduced to 
apprentice seaman by court-martial 
sentence on account of desertion, and 
transferred to receiving ship for dis- 
charge; facts recorded in service record 
sufficient notice and credit for erroneous 
payments as in higher rating unauthor- 
ized 
Refunds—not entitled to credit for refunds 
made to purchasers of surplus property 
sold “‘as is” and “where is’ without 
warranty or guaranty, notwithstanding 
findings of local board of sales, or orders 
of a superior officer 
Payments—Gencral Accounting Office 
determines correctness of payments made 
by disbursing officers 
Relief— 
Errors—disability compensation; errone- 
ous computation clearly apparent on 
face of voucher; no authority to credit 
disallowance; waiver of recovery from 
payee under section 28, act June 7, 1924, 
43 Stat. 615, immaterial__.............. 
Forgery—paying clerk cashed money 
orders upon strength of identification of 
forger made by reputable citizen of 
community, who now states that he 
did not misrepresent forger but merely 
introduced her to superintendent of 
post office cashing money orde*?; when 
erroneous payments discovered forger 
deceased and left no estate; negligence 
e imputed to superintendent and held 
liable for repayment to United States 
of loss sustained. Not for relief under 
section 409, Revised Statutes, or act 
March 4, 1925, 43 Stat. 1266 : 
Fraud—General Accounting Office is 
without authority to relieve disbursing 
officers or agents who are victims of 
ene . accsnageecssereanenetieateiate 
Illegal payments—waiver of recovery of 
illegal payments of disability compen- 
sation permitted by section 28, act 
vee June 7, 1924, 43 Stat. 615, as amended by 
act July 2, 1926, 44 Stat. 792, does not 
authorize crediting disallowances in 
disbursing officer's account of payments 
made to transferred fleet naval reservist 
in receipt of retainer pay and therefore 
not a beneficiary of bureau. _.......... 
Notices—seaman, first class, reduced to 
apprentice seaman by court-martial 
sentence on account of desertion, and 
transferred to receiving ship for dis- 
charge; facts recorded in service record 
sufficient notice and credit for erroneous 
payments as in higher rating unau- 
thorized... 
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DISBURSING OFFICERS AND 

AGENTS—C ontinued. 

Relief—C ontinued. 

Refunds— 

Credit allowed for payments of sub- 
sistence expenses between hours of 
8 a. m. and 6 p. m.; no relief to em- 
ployee where amount has already 
been refunded by him : 

Not entitled to credit for refunds made 
to purchasers of surplus property sold 
“as is’ and “where is’’ without war- 
ranty or guaranty, notwithstanding 
findings of local board of sales, or 
orders of a superior officer 

Settlements— 

Claims exceeding $500, specifically appro- 
priated for; certificate may be sent to 
disbursing officer for payment a 

Direct—standard Government form of 
construction contract—-damages de- 
ducted for delays and claims under to 
be submitted for_....... 

DISCHARGES AND DISMISSALS: 

Discharges— 

Coast Guard field employees discharged 
for violation of station rules; not 
entitled to compensation for period 
between discharge and reinstatement 
by applying unused leave of absence 
with pay earned prior to discharge-.-. 

Misrepresentation—discharge procured 
through misrepresentation; travel 
allowance not payable.... 

Misrepresentation of age on enlistment— 
act March 16, 1926, 44 Stat. 208, removes 
stigma of dishonorable discharge only 
and gives no right to back pay or 
allowances 

DISCOUNTS: 

Contracts—damages, liquidated—discount 
to be first deducted from full contract 
price, and liquidated damages withheld 
from balance due, where both provided 


General Supply Committee contracts— 
discount not deductible where ordering 
oftice neglected to accompany order with 
proper voucher as required by instruc- 
tions governing purchases under such 
contracts, resulting in payment not being 
made within discount period 

DISTRICT OF COLUMBIA: 

Police—storage of household effects—appro- 
priation “* Metropolitan Police, 1924,’’ not 
applicable to payment for storage space 
on household goods either lost, stolen, or 
abandoned, confiscated by Police Depart- 
ment, and subsequently disposed of, 
because of inhibition in act March 3, 1877, 
19 Stat. 370, as to rental of buildings or 
parts thereof in District of Columbia for 
use of Government before an appropri- 
ation shall have been made therefor in 
terms by Congress_..--- 

Printing and binding—work may be done 
at Government Printing Office if facilities 
adequate, but not required to be done 
GRGER. « co ccncdgebcsessetéadnnensinetipansen 
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DISTRICT OF COLUMBIA—Con. 

Schools—restriction of cost to assessed value 
plus 25 per cent applies to funds reappro- 
priated from unexpended balances as well 
as new appropriation to which restriction 
is applied 

DIVORCE: 

Army officer—wife granted custody of ml- 
nor son without maintenance therefor, 
or alimony; remarried; receives from offi- 
cer monthly allowance for son; rental 
allowance not payable as for officer with 
dependents. . 

Indians, Osage— 

Award by competent court to white wife 
for support of minor child, with diree- 
tion that husband pay direct to mother 
must be strictly complied with, and 
superintendent of Indian agency is 
without control over disbursement of 
sum by mother 

Payment of certain amounts out of in- 
come of mother to whom given legal care 
and custody of children without personal 
income, by decree of divorce, not au- 
thorized under act February 27, 1925, 43 
Stat. 1008, to father for whom no pro- 
vision made to contribute to support 
and education, but who was permitted 
by mothersto be visited by the children 
who have not been returned but are 
living with father in another State 

Navy enlisted man—payment to widow of 
six months’ death gratuity not barred by 
reason of State statute providing that de- 
crees of divorce shall not become finai and 
operative until six months after trial and 
decision, where husband died after inter- 
locutory decree but before final decree 
entered roar ws 

Veterans’ Bureau insurance beneficiary 
wife designated but divorced prior to 
death of insured—retroactive effect of 
amendment 

DRAFT: 

Draftees—disability compensation—<elin- 
quent certified as such by local draft 
board to State adjutant general; failed to 
report when directed; apprehended and 
placed under military control; delin- 
quency excused and charge of desertion re- 
moved; compensation payable for dis- 
ability otherwise compensable; included 
in phrase “‘after induction by the local 
draft board”’ in sec. 24, act June 7, 1924_. 

DRAFTS: 

See Checks. 

Public funds— 

Consular drafts may only be drawn to 
the order of the consular officer for the 
advance of funds, and only then when 
the funds on hand are insufficient to 
meet the necessary expenditures 

Foreign Service—payments may not be 
accomplished by drawing a consular 
draft to the order of an individual payee 
and delivering the same to an attorney- 
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EDUCATIONAL INSTITUTIONS: 

See Colleges. schools, and wniversities. 

ELECTRICITY: 

Contracts with public service corporations 
—section 3719, Revised Statutes, not ap- 
plicable where no competition and rates 
are under State control 

Fixtures— 

Electric bulbs—open market purchase by 
field service of Department of Agricul- 
ture unauthorized in absence of exi- 
gency, and payment in excess of regular 
contract list price shown on General 
Supply Committee schedule may not 
i crcniisadinnanseltbiettedce 

Lease requiring furnishing and main- 
tenance of satisfactory fixtures by 
lessor—additional fixtures or improve- 
ments on ones in use not chargeable to 
public funds. Minor changes to effect 
economy in electricity consumption are 
chargeable to appropriation rent, light, 
OI bictatditieincebeniisedaieweee 

EMBEZZLEMENT: 

Clerks of court, Panama Canal Zone—assist- 
ant clerk convicted of embezzling funds 
paid into court by litigants while in offi- 
cial capacity as accountable officer of 
Government; retirement deductions to 
credit of, may be paid to surety which 
made good loss sustained by litigants ___. 

National Guard property and disbursing 
officer who advanced public funds to 
another officer to disburse for him and 
which were appropriated or paid to fic- 
titious persons on forged pay rolls. Lia- 
bility of property and disbursing officer 
absolute under bond 

EMPLOYEES: 

See Officers and employees. 

ENCAMPMENTS: 
See National Guard; Pay. 
ENLISTMENT ALLOWANCE: 

See Gratuities. 

ENLISTMENTS: 

Fraudulent—Coast Guard—reim burse- 
ment for meals furnished enlisted man by 
mess prior to discharge for fraudulent 
enlistment not authorized from public 
funds, no pay or allowances having ac- 
crued thereto____.. 

ENTERTAINMENTS: 

National Guard—participation as an organ- 
ization, the members appearing in cos- 
tume instead of prescribed uniform, not 
& compliance with laws and regulations 
entitling to armory drill pay, notwith- 
standing organization proceeded from and 
returned to armory in uniform 

ESTABLISHMENTS: 

See Departments and establishments. 

EVIDENCE: 

Lowest bid—certificate of responsible ad- 
ministrative officer based on personal 
knowledge accepted as sufficient evidence 
of lowest bid, where determined from 

DOR GIING cect cdciiiecimncsvcis eteuwuiié 
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EVIDENCE—Continued. 


Page Securing of— 


Prohibition, Enforcement of— 
Appropriation ‘‘ Collecting the internal 
revenue, 1926,” not available for reim- 
bursement of a county official who 
6 advanced funds as a bribe test in 
apprehending a Federal Internal 
Revenue agent, the case, including 
funds, having been taken over by 
Federal authorities for prosecution ___. 
Gambling losses sustained by agents 
in violation of State laws, not reim- 
824 Tips, customary—tips to stewards rendering 
daily service are customary if not in ex- 
cess of $5 per person for a trans-Atlantic 
trip; if over $5, evidence that tips were 
customary required . .................... 
Traveling expenses—receipts; when re- 








Page 


412 


457 


661 


icodudldl cokeGeenandhecsunmcnicenn a eee 


EXECUTIVE DEPARTMENTS: 
See Departments and establishments. 


te 
» 


EXECUTIVE ORDERS: 

No. 4401, March 24, 1926—‘‘Insurance; 
required by the laws of the foreign coun- 
try”; premiums required by local Eng- 
lish law for old age and health insurance 

BIS to be paid by employers; United States as 
employer not so required, and appropria- 
tions inapplicable. Credit allowed for 
past payments under long-existing prac- 
tice, but will not be, for any future pay- 
ments. ........ 


No. 4610, March 10, 1927— 

404 Pay, aviation duty—regular and frequent 
participation in aerial flights required to 
entitle to. Section 10 of order construed 
as not authorizing increased pay during 
period of incapacitation due to aviation 
GRIDS. bbc sulc didtadacipatebeudece 

Traveling expenses, air travel—National 
Guard officers, warrant officers and 
enlisted men of air corps organization 
traveling as unit to and from encamp- 
ment held under section 94, act June 3, 
1916, 39 Stat. 206; order does not author- 
ize reimbursement . . .................. 


FEDERAL FARM LOAN BOARD: 
Examiners—land-bank examiner not en- 
titled to leave with pay after becoming 
employee of joint-stock land bank --..... 


FERRIES: 
Federal aid—prohibition in acts July 11, 

1916, and November 9, 1921, as to use of 

638 Government funds in aid of construction 
or reconstruction of any bridge or ferry 
over which toll is charged, is equally 
applicable to the portion of highway lead- 
ing thereto. Authority in independent 
statute to construct toll bridge does not 
affect restriction and immaterial whether 
toll bridges or ferries constructed before 
or after Federal aid legislation. .......... 
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851 


847 
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FLEET NAVAL RESERVE: 
See Pay. 


FOREIGN SERVICE: 
Attorneys— 

Employment by consul to prosecute and 
defend case before, authorized under 
section 4117, Revised Statutes, upon 
approval by Secretary of State and cer- 
tification by Attorney General that no 
attorneys in his department could 
have performed the services 


Payments may not be accomplished by 
drawing a consular draft to the order of 
an individual payee and delivering the 
Same to an attorney 

Consular drafts— 


May only be drawn to the order of the 
consular officer for the advance of funds, 
and only then when the funds on hand 
are insufficient to meet the necessary 
expenditures 

Payments may not be accomplished by 
drawing a consular draft to the order of 
an individual payee and delivering 
the same to an attorney 

Counsular fees— 


Yachts registered, or enrolled and licensed 
are to be considered as ‘‘ American ves- 


sels,” and exempt from payment of con- 
sular fees 


Foreign employees—insurance, old age and 
health—premiums required by local law 
to be paid by employers; United States as 
employer not so required, and appropria-* 
tions inapplicable 

Officers—transportation—certification by 
Secretary of State that no American ves- 
sel is available, in order to permit passage 
by Foreign Service officer on foreign ves- 
sel, not authorized where based solely on 
fact that only vessel available is a cabin or 
one-class vessel and considered as not 
offering accommodations commensurate 
with importance of officer traveling 

Visa fees—nonquota immigration visas 

obtained in lieu of expired permits to re- 

enter United States; refund of fees paid 
for visas unauthorized 


FOREST SERVICE: 

Ranger stations—purchase of strip of land 
leading to and surrounding spring from 
which water supply of ranger station on 
adjoining Government land procured, 
authorized under section 5, act March 3, 
1925, 43 Stat. 1133, if considered necessary 
to render site suitable for a station 


FORGERIES: 
See Fraud, 


Page 


FORMS: 


Civil service— 

No. 2318, not equivalent of certificate by 
head of department. required under act 
July 3, 1926, 44 Stat. 904, to permit re- 
tention in service beyond retirement 
age voliihielcegdl Wein 

No. 2318, retention of employees beyond 
retirement age, executed prior to Feb- 
ruary 8, 1927, the date of 6 Comp. Gen. 
511, accepted where otherwise regular, 
but its use will not be considered as 
fulfilling the conditions of the statute 
after February 8, 1927, so as to retain 
employees in service _- an en 

Contracts—standard Government form of 
construction contract—findings by con- 
tracting officer, under article 9, standard 
Government form of construction con- 
tract, not required to be approved un- 
less contractor within 30 days after date 
of findings appeals therefrom. Deduc- 
tion of liquidated damages to be made 
for all delays and claims thereunder sub- 
mitted to General Accounting Office for 
Cs CE Siciicccnntooconsonss : 

FRAUD: 

Disbursing officers and agents who are 
victims of, although innocent of partici- 
pation in or knowledge of; accounting 
officers without authority to relieve. __- 

Discharges—discharge procured through 
misrepresentation does not entitle to 
travel allowance... ...-- 

Embezzlement—trust funds—funds of liti- 
gants embezzled by acting assistant clerk, 
United States Couri, Panama Canal Zone, 
while in official capacity as accountable 
officer of Government; retirement deduc- 
tions to credit of, may be applied to re- 
Pesos Sree MUR cose base neces 

Enlistments— 

Coast Guard—reimbursement for meals 
furnist.ed enlisted men by mess prior 
to discharge for fraudulent enlistment 
not authorized from public funds, no 
pay or allowances having accrued 
thereto ankatlen 

Discharge for misrepresentation of age at 
enlistment bars payment of $60 war 
Qrataity 0. a cemoccaccescenccsce sential 

Forgeries— 

Checks— 

Payee’s name correct but address 
wrong; indorsement by person of 
same name not forgery where not 
entitled to proceeds; bank which in- 
dorsed and negotiated checks guaran- 
teed enly genuineness of payee’s in- 
dorsement and is not responsible to 
Government for proceeds - aaa 

Recovery from indorser and indorsing 
bank; refund to be made to bank.... 
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FRAUD— Continued. 


Forgeries—C ontinued. 

Money orders—paying clerk cashed 
money orders upon strength of identi- 
fication of forger made by reputable 
citizen of community, who now states 
that he did not misrepresent forger but 
merely introduced her to superintend- 
ent of post office cashing money order; 
when erroneous payments discovered, 
forger deceased and left no estate: neg- 
ligence imputed to superintendent and 
held liable for repayment to United 
States for loss sustained. Not for relief 
under section 409, Revised Statutes, or 
act March 4, 1925, 43 Stat. 1266 

Pay rolls—fictitious persons—funds ad- 
vanced by property and disbursing 
officer to another officer to disburse for 
him and fraudulently appropriated to 
own use; disbursing officer not relieved 
i nchaereprethhinwenhetpess 


Misrepresentation—discharge procured 
through misrepresentation—travel allow- 
Ea ee ee 
Misrepresentation of age on enlistment— 
discharge for—payment of $60 war gratui- 
ty barred by act March 16, 1926, 44 Stat. 


FREIGHT: 


See Transportation. 


FUNDS: 


See Indian Affairs. 

Private— 

Advance of—appropriation ‘Collecting 
the internal revenue, 1926,’’ not avail- 
able for reimbursement of a county 
official who advanced funds as a bribe 
test in apprehending a Federal Internal 
Revenue agent, the case, including 
funds, having been taken over by Fed- 
eral authorities for prosecution... .._._. 

Embezzlemnent—funds of litigants em- 
bezzled by acting assistant clerk,U nited 
States Court, Panama Canal Zone, 
while in official capacity as accountable 
officer of Government; retirement de- 
ductions to credit of, may be applied to 
replace such funds 

Savings deposits— Marine Corps enlisted 
man—value of overdrawn clothing 
account of enlisted man should be set 
off on date of discharge against any 
credit due him for savings deposit and 
Re iiircticannn 


Public. See Accounts. 
Publie— 
Advance— 


Consular drafts may only be drawn to 
the order of the consular officer for 
the advance of funds, and only then 
when the funds on hand are in- 
sufficient to meet the necessary ex- 
PB cv cocccnnsnccucceccossccese 
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FUNDS—Continued. 
Public—Continued. 
Advance—C ontinued. 


Nonsubsistence expenses— Agriculture, 
Department of—regulations, includ- 
ing bond, prescribed by Secretary ap- 
plicable; procedure under act June 3, 
1902, 32 Stat. 303, not changed by 
subsistence expense act June 3, 1926, 
Mas obs ddcncbibetiitotess 

Property and disbursing officers- —ad- 

vance by one officer to another officer 
to disburse and fraudulently appro- 
priated to own use, or paid to ficti- 
tious persons on forged pay rolls, 
disbursing officer not relieved under 
cians 

Subsistence expenses— ‘Agriculture, De- 
partment. of—regulations, including 
bond, prescribed by Secretary of 
Treasury applicable, subsistence ex- 
pense act June 3, 1926, 44 Stat. 688, 
superseding act June 3, 1902, 32 Stat. 

cde Chung ubbbaitibiie tevin 
Depository—foreign — designation of a 
foreign bank as, unauthorized; and 
deposit of funds in such bank by an 
officer of the United States without 
permission unauthorized. After per- 
mission and authority granted depos- 
its made are at officer’s own risk and 
no reimbursement for any ‘‘service 

PY Selick. ali naugilneuttmbibien ia eek 

Disposition of, when disbursing agents 
of Indian Service take out new bonds 
, or are relieved by successors... .......- 
Hospital, Navy—history of naval hos- 
pital fund - -..-- as 
Insurance—disbursing officers and agents 
are insurers and are liable for losses 
RE SEE Ee eee 
Naval hospital—history of 
Protection while in transit locally—ob- 
tainment required from within Govern- 
ment service, from local police, or such 
established forces as will entail no 
expense to United States. Hire of 
armored car and guards unauthorized __ 





Trust— 


Estates of deceased Army enlisted men— 
death more than three years previous 
and all heirs having made claim at or 
prior to time proceeds received for 
deposit in Treasury, deposit authorized 
to current appropriation ‘‘ Estates of de- 
ceased soldiers, United States Army 
(trust fund),”’ instead of to same appro- 
priation for fiscal year in which death 
occurred. Where one or more heirs 
have not claimed, procedure is as re- 
quired by 4 Comp. Gen. 138... ..- 

Private funds of litigants embezzled by 
acting assistant clerk, United States 
Court, Panama Canal Zone, while in 
official capacity as accountable officer 
of Government; retirement deductions 
to credit of, may be applied to replace 
such funds 


392 


404 


372 


404 


372 
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FUNDS - Continued. GENERAL ACCOUNTING OFFICE— 
Trust—Continued. Page Continued. Page 
Red River oi] operations—established by Jurisdiction—Continued. 
Public Resolution June 12, 1926, 44 Pay, longevity—General Accounting 
Stat. 740, comprise all funds accruing Office has, under act January 29, 1927, 
under act March 4, 1923, 42 Stat. 1448, 44 Stat. 1054, authority to settle claims 
and any act thereby adopted or made based on cadet service in West Point 
applicable, from administration and Military Academy, which were dis- 
operation of lands and oil wells in south allowed subsequent to June 20, 1890, 
halfof Red River in Oklahoma, whether under decision of that date by Comp- 
representing royalties, rentals, bonuses, troller Gilkeson, and prior to May 18, 
or impounded proceeds for which no 1968, date of reversal thereof as pub- 
valid claim es<ablished. State of lished in 14 Comp. Dee. 795 ..---.--.-- 866 
Oklahoma entitled to percentage only Payments—correctness of payments by 
on funds representing royalties proper.. 395 disbursing officers are for determina- 
Savings deposits—Marine Corps enlisted tion by...-...-----------------+------- 43 
man—value of overdrawn clothing Practice— 
account of enlisted man should be set Claims—certificates as to correctness of 
off on date of discharge against any amount paid and of ‘no further claims 
credit due him for savings deposit and against the United States” constitutes 
Se Se ore ee et 197 a final release; further payments pre- 
Seamen—wages of deceased or deserting jn cluded - ..... ee ae Se os os 
seamen unclaimed in district court Settlemente—right of accounting officers 
registry more than six years and erron- to reopen ne ee ee eect cs aa ie 3 
eously deposited by clerk into miscel- Ressnge- aioe ot enmtentts on, toqutees: by 
laneous receipts may not be refunded . sec. 3743, Revised Statutes - See ee ee --311, 642 
under section 3689, Revised Statutes. Settlements—General Accounting Office 
Adjustment authorized by withholding has right to reopen contract settlements__ 43 
equal amount from subsequent deposit GENERAL AVERAGE: 
of similar funds over which court has Liability— 


jurisdiction__..-- sn a 293 Household effects of Coast and Geodetic 
: . Survey officer shipped on Government 
FUNERAL EXPENSES: bill of lading; United States not liable 
See Burial expenses. where vessel stranded, but officer obli- 
GAS: gated to contribute. _-........-.-- aaa. ae 
Contracts with public service corpora- Obligation to contribute rests upon the 
| tions—section 3719, Revised Statutes, vessel, the cargo and the freight, and the 
| not applicable where no competition and owners of such interests.......--.--..-- 178 
rates are under State control_........--- 6 | GENERAL LAND OFFICE: 
Helium—acquisition of helium-bearing gas Public land payments—refunds—claim 
land or interest therein by purchase, under act March 26, 1908, as amended by 
lease, or condemnation, for construction act December 11, 1919, having been disal- 
of pipe lines as provided by act February lowed because not filed within satutory 
24, 1927, 44 Stat. 1178, strictly an admin- period may not be reopened and consid- 
istrative duty and may not be delegated ered under act February 9, 1925, 43 Stat. 
to contractor, hired to construct pipelines. 568 817. New claim under latter statute 
I i stisniethiatlamnanniiniinigonitdaiensl -- 165 
GENERAL ACCOUNTING OFFICE: Registers of local offices—Indian lands; 
Contracts—filing of contracts in General cash sales; entitled to commission on 
Deonttnd GERD .onccceccccsesrsnnees 311, 642 interest on deferred payments, under 
Decisions—subsistence, fractional days— section 2238, Revised Statutes, deductible 
i neither Standardized Travel Regulations, from total amount received as bid price 
nor act July 3, 1926, 44 Stat. 668, changes of land, including interest on deferred 
decisions relative to ...........-.------.- 330 payments on such cash sales. -- -- -- 605 
Jurisdiction— GENERAL SUPPLY COMMITTEE: 
Accounts—General Accounting Office has Orders—omission of administrative office 
right to determine any question in- to accompany order with properly pre- 
volved thesia. 3. 5. cos. cce ee esnnns 604 pared voucher as required by instructions 
Contract settlements—right of account- governing purchases under such con- 
ing officers to reopen settlement --~.---. 43 tracts, resulting in payment not being 
Contractual agreements—office may in- made within discount period, dces not 
vestigate actual conditions underly- entitle to discount benefit........-.... 545 
ing the terms of any contractual agree- Schedule— 
ment involving the expenditure of Columbia Institution for the Deaf must 
public funds___...-- nbauaae SL. eeie 43 purchase from contractors on General 
Disbursing officers or agents who are Supply Committee schedule and be 
fraud victims; accounting officers with- governed by sections 3709 and 3743, 
out authority to relieve._..........-..-.- 404 Reenter’ Gets. < cincic cvcscncucccic 12 





928 






GENERAL 


SUPPLY COMMITTEE— 

Continued. 

Schedule—Continued. 

Electric bulbs—open-market purchase by 
field service of Department of Agricul- 
ture unauthorized in absence of 6:- 
igency, and payment in excess of sogi.- 
lar contract list price may not be made. 

Stamps, rubber— 

Listed, and purchase required from 
supply contractor; chargeable to sta- 
tionery appropriation, not to contin- 
SIRE PR ai ciccctnecicoucstesveve 

Open-market purchase by field service 
of Treasury Department not author- 
ized in absence of exigency. Excess 
paid over schedule price disallowed _- 

Typewriters— 

Electrically operated—purchase not 
authorized at prices in excess of those 
charged for standard machines, or 
from contractors other than those 
Foreign purchases—price limitation in 

act April 4, 1924, applicable to, in 
absence of provision otherwise. 
Credit allowed for purchases up to 
statutory maximum..-............... 
GOVERNMENT PRINTING OFFICE: 

See Printing and binding. 

Inks, glues, and supplies manufactured by 
Government Printing Office; depart- 
ments and establishments must purchase 
from; exceptions 

GRATUITIES: 

See Clothing. 

Bonus—$60—Army enlisted man _  dis- 
charged for misrepresentation of age on 
enlistment; payment barred by act 
March 16, 1926, 44 Stat. 208_.........-... 

Enlistment allowance—Navy _ enlisted 
man—applicant for reenlistment in con- 
tinuous service found physically dis- 
qualified; waiver of disqualification by 
department not regarded as effecting re- 
enlistment prior to date formal enlist- 
ment contract executed and oath taken, 
which was in fact more than three months 
after discharge; payment not authorized. 

Six months’ death— 

Coast Guard— 

Warrant officer, tem porary— 
Appointed during special temporary 
enlistment; payment to widow 
ai snk ccs icine ces 
Widow of, entitled to, under act June 
4, 1920, 41 Stat. 824, where deceased 
appointed temporary warrant offi- 
cer as such during service under en- 
listment in Regular Coast Guard_. 

Navy enlisted man—payment to widow 
not barred by reason of State statute 
providing that decrees of divorce shall 
not become final and operative until six 
months after trial and decision, where 
husband died after interlocutory decree 
but before final decree entered......... 


Page 
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GUARDIAN AND WARD: 
Guardian— 
Indians, Osage— 
Funds in hands of guardian as result of 
payments in excess of $4,000 per an- 
num over period during which ward 


held certificate of competency; 
should, when certificate revoked pur- 
suant to law, be returned to Secretary 
of Interior for disposition as deemed 
best for ward’s interest .............. 
Payment of certain amounts out of in- 
come of mother to whom given legal 
care and custody of children without 
personal income, by decree of divorce, 
not authorized under act February 
27, 1925, 43 Stat. 1008, to father for 
whom no provision made to con- 
tribute to support and education, but 
who was permitted by mother to be 
visited by the children who have not 
been returned but are living with 
father in another State_-_............ 
Veterans’ Bureau beneficiary— 
Appropriation ‘ Medical and hospital 
Services” is applicable to expense 
incident to commitment of mentally 
incompetent beneficiary to an indi- 
vidual, where necessary under State 
or county laws in order that Govern- 
ment may obtain jurisdiction and 
control of beneficiary for purposes of 
care and treatment in Government 
ROTI ci ciciailcendiasiehgiviadiasb Gale aiinin 
Superintendent of Indian school or 
agency may be paid disability com- 
pensation of an Indian beneficiary 
under legal disability for whom no 
guardian, curator, or conservator has 
been appointed under State laws. --- 
GUARDS: 

Hire or—public funds—hire of armored car 
with guards for transporting public funds 
locally, in connection with flood control 
work unauthorized; Government agen- 
cies, local police, or established forces 
entailing no expense to United States 
must be utilized_.......................- 

HEADQUARTERS: 

See Subsistence. 

HELIUM: 

Rights of way—Commerce Department— 
acquisition of helium-bearing gas land or 
interest therein by purchase, lease, or 
condemnation, for construction of pipe 
lines as provided by act February 24, 1927, 
44 Stat. 1178, strictly an administrative 
duty and may not be delegated to contrac- 
tor, hired to construct pipe lines_........ 

HIGHWAYS: 

See Roads. 
HOLIDAYS: 

See Sundays and holidays. 
HOMESTEADS: 

Entries—fees and commissions on interest 
on deferred payments for Indian lands__. 
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HOMESTEADS— Continued. 


Refunds of purchase money—claim under 
act March 26, 1908, as amended by ag@ 
December 11, 1919, having been disal 
lowed because not filed within statutory 
period may not be reopened and consider- 
ed under act February 9, 1925, 43 Stat. 
817. New claim under latter statute 
necessary 


HORSES: 


See Livestock; Transportation. 


HOSPITALS: 
See Contracts; Medical treatment; St. Eliz- 
abeths Hospital; Subsistence. 
Navy— 
Funds—history of naval hospital fund -- 
League Island, Pa.—rations furnished 
retired enlisted man transferred from 
Naval Home for observation and treat- 
ment; value of may be set off against 
retired pay, under paragraph 152-A, 
regulations of home__.-- 
State—Veterans’ Bureau beneficiaries— 
under section 9, act July 2, 1926, 44 Stat. 
795, if beneficiary entitled to disability 
compensation under paragraph (1), (2), or 
(3) of section 202, act June 7, 1924, 43 Stat. 
618, may be reimbursed for payments 
made to State institutions for medical 
treatment incurred prior to July 2, 1926, 
during periods covered by such awards of 
disability compensation, although hospi- 
talization unauthorized by Veterans’ 
Bureau. 


Temporary— 

Marine Hospital, Chicago, Il].—rental 
of, and moving expenses for patients, 
as well as for officers and employees 
attached thereto, authorized under 
appropriation ‘‘ Public buildings, sal- 
aries, equipment, rent, general ex- 
penses, etc.,’’ act July 3, 1926, 44 Stat. 
875, while present buildings being 
modernized and rehabilitated._........ 


Page | HUSBAND AND WIFE—Continued. 


165 


372 


Traveling expenses—judge of United States 
Customs Court accompanied by wife; 
entitled to reimbursement of only one- 
half of total cost of Pullman section used 
and not of total cost of one lower berth 
if it exceeds one-half of cost of section _ ..- 


IMMIGRATION: 


Fines—refunds—blanket detention order 
issued under section 20, act May 26, 1924, 
43 Stat. 164, violated, and fine imposed 
and collected; administrative conclusion 
that order was illegal does not authorize 
refund as for error of Government oflicers 
under act May 28, 1924, 43 Stat. 240_...... 


INCOME TAX: 


See Tazes. 


INDIAN AFFAIRS: 


Apaches—attorneys’ fees for procurement 
of passage of public resolution June 12, 
1926, 44 Stat. 740, for benefit of; payment 
for not authorized from gross funds af- 
fected by said resolution, nor from Indian 
trust fund established thereby,until spe- 
cifically authorized by law... ........... 

Comanches—attorneys’ fees for procure- 
ment of passage of public resolution June 
12, 1926, 44 Stat. 740, for benefit of; pay- 
ment for not authorized from gross funds 
affected by said resolution, nor from In- 
dian trust fund established thereby, until 
specifically authorized by law 

Cheyenne _ reservation—commissions on 
interest on deferred payments for lands 
entered in reservation 

Kiowas—attorneys’ fees for procurement of 
passage of public resolution June 12, 1926, 
44 Stat. 740, for benefit of; payment for 
not authorized from gross funds affected 
by said resolution, nor from Indian trust 
fund established thereby, until specifi- 
cally authorized by law 

Osages— 

Allottees—minor, estate of, distribution; 
court decree to govern 

Divorces—award by competent court to 
white wife for support of minor child, 
with direction that husband pay direct 
to mother, must be strictly complied 
with, and superintendent of Indian 
agency is without control over disburse- 
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HOUSEHOLD EFFECTS: 


~ 5 ment of sum by mother 
See Transportation. 


Funds in hands of guardians as result of 
payments in excess of $4,000 per annum 
over period during which ward held cer- 
tificate of competency; should, when 
certificate revoked pursuant to law, be 
returned to Secretary of Interior for dis- 
position as deemed best for ward’s 
interest 

Minors—maintenance and education— 
payment of certain amounts out of in- 
come of mother to whom given legal 
care and custody of children without 
personal income, by decree of divorce, 
not authorized under act February 27, 
1925, 43 Stat. 1008, to father for whom no 
provision made to contribute to their 
support and education....... entanaauis 795 


HUSBAND AND WIFE: 
Nursing— 
Employees’ Compensation Commission 
beneficiary— 

Wife may not be reimbursed for nurs- 
ing husband where it appears she was 
not a nurse, nor was she gainfully 
employed at the time__..........-. i 


Wife may not be reimbursed generally 
for nursing husband, but she may be 
where qualified and gainfully em- 
ployed as nurse outside of home and 
terminated said e. ployment to nurse 
BE OG. ncncccescccnqssconsquase 
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INDIAN AFFAIRS—Continued. 

Red River oil operations—trust funds es- 
tablished by public resolution of June 12, 
1926, 44 Stat. 740, comprise all funds accru- 
ing under act March 4, 1923, 42 Stat. 1448, 
and any act thereby adopted or made ap- 
plicable from administration and opera- 
tion of lands and oil wells in south half of 
Red River in Oklahoma, whether repre- 
senting royalties, rentals, bonuses, or im- 
pounded proceeds for which no valid 
claim established. State of Oklahoma 
entitled to percentage only on funds repre- 
senting royalties proper...............-.. 

Special funds—irrigation and drainage sys- 
tems—practice prevailing in handling 
funds collected for construction, opera- 
tion, and maintenance of Indian irriga- 
tion and drainage systems through special 
deposit accounts by disbursing agents of 
Indian Service to be discontinued effec- 
tive July 1, 1927, and funds will be han- 
dled and accounted for through special 
funds in Treasury bearing appropriate 
title headings, and withdrawn therefrom 
on properly approved requisitions for ex- 
penditures as authorized by law__....... 

Standing Rock Reservation—commissions 
on interest on deferred payments for lands 
entered in reservation..............-..--- 

INDORSEMENTS: 

See Checks. 

IN FORMERS: 

See Customs Service; Prohibition, enforce- 

ment of. 
INKS: 

Inks, glues and supplies manufactured by 
Government Printing Office; depart- 
ments and establishments must purchase 
from; exceptions........... aba deniedes 

INSURANCE: 

See Veterans’ Bureau. 

Old age and health—Foreign Service em- 
ployees, subjects of England; premiums 
required by local law to be paid by em- 
ployers; United States as employer not so 
required and appropriations inapplicable. 

Private property—subrogation—insurer not 
entitled to amount paid owner for dam- 
ages to automobile for which enlisted 
man of Navy found responsible, while 
not acting within scope of employment. 


Appropriation ‘‘Pay, Miscellaneous” 
under act July 11, 1919, 41 Stat. 132, 
IIs intibccktnchciiectwcbboissss 


Public funds—disbursing officers and agents 
are insurers of public funds in their 
possession and are liable for losses........ 

INTEREST: 

Bank loans— 

Adjusted service certificates— 

Discounts on veterans’ notes in advance 
prohibited when result in actual 
interest rate being in excess of maxi- 
mum authorized by adjusted com- 
nd ottinbnierienntanainnins 
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INTEREST— Continued. 
Bank loans--Continued. 

Adjusted service certificates—Continued. 
Discounts—variation in rate for #0-day 
commercial paper in different Federal 
reserve districts; highest may be 
taken as basis for establishing maxi- 
mum rate of interest in Territory or 
possession cutside any reserve dis- 
trict. 
Duplicate erroneously issued and loans 
negotiated on both; bank or banks 
should be paid amount of both plus 
earned interest on each, aggregate 
amount considered as charge against 
first certificate issued, if in regular 
form, and will not be available as 
security for additional loans until 
full amount of indebtedness resulting 
from loans on duplicate certificates 
liquidated... scatiedanbindesoeindna 
Interest compounded annually, semi- 
annually, quarterly, or otherwise by 
banks, not authorized, under ad- 
justed compensation act Reiueecain 
Interest—excess legal rate established 
for State, Territory, or possession 
may not be charged by bank; statu- 
tory rate maximum chargeable 
only if not exceeding authorized State 
rate; note by veteran as evidence of 
loan is voided by Government if 
excessive rate charged............... 
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Security—second loan based on security 
of certificate to include amount of 
first loan, together with accrued 
interest thereon, should not exceed 
loan value of certificate for certificate 
year in which new loan made; if latter 
separate and distinct, principal 
should not exceed difference between 
principal of first loan plus accrued 
earned interest and loan value of 
certificate for certificate year in which 
second loan made__.............-.--. 

Commissions and fees registers of local land 
offices entitled to on interest on deferred 
payments for Indian lands__..-., ........ 

Judgments—judgment provided for interest 
“until date of final payment” and appro- 
priation ‘‘as and where specified” in such 
judgment; allowed to date of certificate of 
I iene ict anaemic een 

Retirement deductions—interest not to be 
charged employee when making refund of 
deductions not timely taken, due to 
administrative error_.............-....-- 

Savings deposits—Marine Corps enlisted 
man—value of overdrawn clothing 
account of enlisted man should be set off 
on date of discharge against any credit due 
him for savings deposit and interest __ 

Taxes on real estate—arrears, on lands bid 
in by United States in part satisfaction of 
judgment against owner; Government 
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liable for only up to date title passed...:. 
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INTER EST—C ontinued. 
Tax refunds— 

Final judgment—payment of interest 

not authorized subsequent to entry_-- 

Interest on tax refund ceases when re- 

fund is used as a set-off _- 


INTERIOR, DEPARTMENT OF: 

See General Land Office: Indian Affairs: 
Pension Office: St. Elizabeths Hospital. 

Returns office—originals of contracts en- 
tered into by Commissioner of Indian 
Affairs with Indians for sale of timber 
lands, although extending over pro- 
longed periods must be filed in General 
Accounting Office 


INTERMENT: 
See Burial expenses. 
INTERNAL REVENUE SERVICE: 
See Prohibition, Enforcement of; Tares. 
Informers’ fees—narcotics—payable from 
“Enforcement of narcotic and national 
prohibition acts’’—not from ‘‘ Collecting 
the internal revenue” ._................- 


JUDGMENTS: 
See Interest. 
Court—repayments to appropriations col- 
lected through judgments to be credited 
to the appropriations..................- 


JURISDICTION: 

Accounts--General Acconnting Office has 
right to determine any question involved 
i GOTT nn ccnancecmacceccenagcecsasits 

Administrative officer's authority—con- 
tracts—discretion to find additional ele- 
ments of cost not within contemplation 
of terms of contract is without scope of 
administrative officer's authority. ....- 

Contract settlements—General Account- 
ing Office has right to reopen.......... 

Contractual agreements—General Ac- 
counting Office may investigate actual 
conditions underlying the terms of any 
contractual agreement involving the ex- 
penditure of public funds_...-.... 

Fraud—General Accounting Office is with- 
out authority to relieve disbursing offi- 
cers or agents who are victims of fraud. 

Longevity pay—General Accounting Office 
has, under act January 29, 1927, 44 Stat. 
1054, authority to settle claims based on 
cadet service in West Point Military 
Academy, which were disallowed sub- 
sequent to June 20, 1890, under decision of 
that date by Comptroller Gilkeson, and 
prior to May 18, 1908, date of reversal 
thereof as published in 14 Comp. Dec. 795. 

Payments—General Accounting Office 
determines correctness of payments 
made by disbursing officers_..........-- 

Personnel Classification Board—vacant 
positions—board has no jurisdiction to 





Veterans’ Bureau— 
Director may waive recovery of overpay- 
ments made to beneficiaries of bureau 
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JURISDICTION—Continued. 

Veterans’ Bureau—Continued. 

Disability dates—bureau has exclusive 
right to determine time of happening 

and degree of disability of beneficiaries 

Estates of deceased veterans—applica- 
tion of assets of deceased veteran to 
meet burial expenses is for exclusive 
determination of director... ........-. 

War Department—rewards—Secretary of 
War authorized in his discretion to offer 
reward, in amount 
for recovery of platinum valued at $250,- 
000 stolen from Old Hickory Powder 
Plant, Nashville, Tenn., in 1920, and if 
recovered, to direct payment from ‘‘Con- 
tingencies of the Army”’ for fiscal year in 
which offer made 

JURORS: 

Subsistence—place of holding court being 
too far away from residence to permit 
return thereto “from day to day.” Cal- 
endar day intended by act April 2¢, 1926, 
44 Stat. 323, authorizing payment of per 
diem upon certificate by court or com- 
Sai neneusudsasumbeneaen 

JUSTICE, DEPARTMENT OF: 

See Commissioners, United States. 

Attorneys—special assistants to Attorney 
General, under section 366, Revised Stat- 
utes, to handlaspecial cases; designation 
of place of residence as headquarters for 
purpose of paying actual expenses of sub- 
sistence, or per diem in lieu thereof, while 
absent therefrom, will not be objected to 
in view of nature and limited duration of 
employment-....--- a 5 . eae 

Counsel, special—“ Protection of interest 
of the United States in matters affecting 
oil lands in former naval reserves,” avail- 
able for payment of compensation to 
special counsel appointed by the Presi- 
dent under Public Resolution No. 6, 
EE Bt Enc ncnncunenenetience> 

LABOR DEPARTMENT: 
See Immigration; Naturalization, Bureau of. 
LADING, BILLS OF: 

See Transportation. 
LAND: 

See Leases; Real estate. 
LAND BANKS: 

See Federal Farm Loan Board, 
LAND-GRANT: 

See Transportation. 
LEASES: 

Damages—waste—dwellings removed 
from land leased for cantonment and 
camp-site purposes; did not constitute 
waste and Government not liable, in 
absence of specific provision in lease____- 

Fixtures—Post Office Department—lease 
requiring furnishing and maintenance 
of satisfactory fixtures by lessor—addi- 
tional fixtures or improvements on ones 
in use not chargeable to public funds. 
Minor changes to effect economy in elec- 
tricity consumption are chargeable to 
appropriation rent, light, and fuel__..... 
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LEASES—Continued. 

Helium-bearing gas lands—acquisition of 
helium-bearing gas land or interest there- 
in by purchase, lease, or condemnation, 
for construction of pipe lines as provided 
by act February 24, 1927, 44 Stat. 1178, 
strictly an administrative duty and may 
not be delegated to contractor, hired to 
construct pipe lines, with provision that 
he assign such rights to Government-...-. 

Notices—partitions removed at request of 
lessee, restoration required 90 days’ no- 
tide; expense not payable from public 
funds where notice not given in time_... 

Option to purchase—rent not payable 
after exercise of option, notwithstanding 
provision in lease for payment of rent 
until date title was transferred.......... 

Painting—State Department—painting of 
premises leased by United States should 
ordinarily be done by lessor, but may be 
done by United States when necessary 
on account of peculiar conditions, or by 
reason of local laws. 

Rent— 

Attorneys, power of—revocation author- 
ized at any time, provided not cou- 
pled with interest; where power of 
agent from whom premises leased re- 
voked and new power of attorney 
granted another for same property, 
new lease unnecessary, and payment of 
rental should be made in usual manner 
on vouchers executed by agent last ap- 
I ht ccidanashnatn alanine tntniabenebinibin 

Option to purchase—rent not payable 
after exercise of option, notwithstand- 
ing provision in lease for payment of 
rent until date title was transferred... 

Storage of household effects—appropria- 
tion ‘“‘ Metropolitan Police, 1924,”’ not 
applicable to payment for storage space 
on household goods either lost, stolen, 
or abandoned, confiscated by police 
department, and subsequently dis- 
posed of, because of inhibition in act 
March 3, 1877, 19 Stat. 370, as to rental 
of buildings or parts thereof in District 
of Columbia for use of Government 
before an appropriation shall have 
been made therefor in terms by Con- 
lh icnswiboriendscienndieannalieneney 

Temporary quarters—rental of tempo- 
rary quarters and moving expenses of 
patients, as well as for officers and em- 
ployees attached to hospital, author- 
ized under appropriation “ Public 
buildings, salaries, equipment, rent, 
general expenses, etc.,”” act July 3, 
1926, 44 Stat. 875, while present build- 
ings being modernized and rehabili- 
ala iaaear iittala ees 

Repairs—painting of premises leased by 
United States should ordinarilly be done 
by lessor, but may be done by United 
States when necessary on account of 
peculiar conditions, or by reason of local 
ee Sestbiipiatnenntnaieciniee mraneeenares 
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LEASES —Continued. Page 
Restoration of premises— 


Dwellings removed from land leased for 
cantonment and camp site purposes; 
Government not liable for restoring, 
in absence of provision in lease for re- 
Re anit wean 562 

Partitions removed at request of lessee, 
restoration required 90 days’ notice; ex- 
pense not payable from public funds 
where notice not given in time.__...._- 533 


Restrictions—alleged refusal of lessor to per- 


mit any other towel service than the one 
selected by it to serve lessees in building 
leased to United States does not warrant 
the placing of the towel-service contract 
without advertising, as lessor has no legal 
right to dictate or restrict the operation 
of Government business........... tbubai 474 


LEAVES OF ABSENCE: 
See Traveling expenses. 
Annual— 


Alaska Railroad employees—regulations 

may prescribe that while on leave with 

pay they shall receive only the pay or- 

dinarily paid in cash, exclusive of value 

of allowances furnished in kind while 

ai chintisiin dietician teen toe 332 
Arsenal employees—right to leave with 

pay not earned under act August 29, 

1916, 39 Stat. 617, for period absent on 

leave without pay on account of sick- 


Canal Zone—leave court officers are en- 
SE inn cticndidaunntahniedoen 186, 470, 542 
Coast Guard field employees— 
Arsenal leave act August 29, 1916, 39 
Stat. 617, inapplicable to 560 


Discharged— unused leave may not be 
applied as compensation for period 
between discharge and reinstatement 
though earned prior thereto__-._....- 560 

Federal farm loan board—land bank ex- 
aminer under, not entitled to leave with 

pay after becoming employee of joint 

stock land bank . .... ee | 

Foreign Service—transit time to and from 

United States counted as service and to 

be included in determining if leave pe- 

riod exceeds six months within section 18 


(p), act May 24, 1924. ................. 249 
Panama Canal court officers; leave en- 
IID GD i hcininxdttcentabdtbiatetin 186, 470, 542 


Rural carriers—leave not applied for or 
granted; not entitled to compensation 
as, while attending military service 
school as member of National Guard, 
under section 99, national defense act 
PE Eo ccreminchclsGunkenaeddsos 595 


Temporary employees appointed for defi- 
nite period or subject to maximum limit- 
ation of one year or less in accordance 
with section 1, Rule VIII, Civil Service 
Commission; not entitled to leave with 
pay-.--.....-.--------- er eeeeeenenneneee 266 
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LEAVES OF ABSENCE—Continued. 
Arsenal employees— 

Coast Guard field employees—arsenal 
leave act August 29, 1916, 39 Stat. 617, 
inapplicable to field employees of the 
Ce CES ce cect eekeeoree 

Naval Establishment employees—right 
to leave with pay not earned under act 
August 29, 1916, 39 Stat. 617, for period 
absent on leave without pay on account 
Se isccadhsdactcbnenoshcdsoncaken 

Cumulative— Panama Canal—district judge, 
district attorney, and marshal not en- 
titled to, under existing law and regula- 


ott ciccini in atammnsinnieaeemen a 
Military— 
i Commerce Department employees—at- 
j tendance at National Guard encamp- 


ment and at interstate rifle matches 
authorized without loss of pay or time. 
District of Columbia employees belong- 
ing to National Guard; not entitled to 
leave under section 49, act March 1, 
1889, 25 Stat. 779, as amended by act 
July 1, 1902, 32 Stat. 615, for purpose at- 
tending final ‘‘try outs” and interna- 
tional rifle matches, Rome, Italy, May 
20, to June, 5, 1927, as candidates for and 
as members of rifle team to be sent by 
National Rifle Association. _..........- 
Navy officer returning from leave, directed 
to perform temporary duty requiring 
travel not otherwise necessary to re- 
turn to station; entitled to mileage for 
additional travel only, usable leave 
having expired when return journey 
Retired officer granted leave while on 
active duty; is not during such leave 
“on active duty” but is in an inactive 
status, and entitled to pay provided 
“‘when not on active duty,” viz, retired 
Pay - 
Rural carriers—unauthorized with pay, 
under section 80, national defense act 
June 3, 1916, 39 Stat. 203, to attend mili- 
tary service school as members of Na- 
tional Guard; must be field or coast- 
I WIRE < Co ceacccdeacersscceece 
Temporary employee who is a member of 
the Officers’ Reserve Corps is not en- 
titled to leave of absence with pay when 
ordered to training duty..............- 
Temporary employees—statutory limi- 
tation of employment to nine months 
gives temporary status and bars civilian 
pay during training in Officers’ Reserve 


Alaska Territorial Legislature members 
are not entitled to compensation for 
days absent on account of sickness_.-_--. 

Arsenal employees—tright to leave with 
pay not earned under act August 29, 
1916, 39 Stat. 617, for period absent on 
leave without pay on account of sick- 
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LEAVES OF ABSENCE—Continued. 

Sick—C ontinued. 

Navy officer—pay checked because of 
absence due to own misconduct pur- 
suant to approved findings of medical 
survey; subsequent change of record to 
show disability incurred in line of duty 
not accepted to authorize payment of 
pay withheld currently pursuant to act 
August 29, 1916, 39 Stat. 580 ohne 

Postal Service employees—retention on 
rolls and resumption of duties entitled 
period of absence to be counted as ser- 
vice under act February 28, 1925, in 
determining annual and sick leave with 
pay in lieu of disability benefits - 

LICENSES: 

Game—Alaska—fees deposited with mem- 
bers of Alaska Game Commission for 
licenses impossible of issue on account of 
insufficient evidence accompanying appli- 
cation are not forfeited and may not be ap- 
plied as earned, but if required evidence 
not filed within reasonable time to be 
established by regulation, application 
should be finally rejected and fees re- 
funded from special deposit account in 
which temporarily deposited ___- 3 

Municipal—motor vehicle operators’ per- 
mits—publie funds not chargeable with, 
being personal matter incident to quali- 
fying for position of operator 

State— 

Affidavit to procure State license; notary 
the met euiosene «0.2 oh esc eads. 

Dental—tee for examination is a proper 
expense incident to complete rehabili- 
tation of Veterans’ trainee 
admitted to training 

LIVESTOCK: 

Cattle—diseased cattle slaughtered by 
Department of Agriculture—certificate as 
to correctness of amount and acceptance 
of payment in full, and execution of release 
from further claims, preclude further pay- 
ment by United States because of alleged 
error in computing amount allowed 

Horses trespassing on national forest land— 
proceeds from sale of, inadvertently 
covered in as ‘Miscellaneous receipts, 
sale of trespassing stock”’ instead of being 
deposited in special deposit account for 
one year pending submission of proof of 
ownership of horses; claim for proceeds 
payable from appropriation “‘ Refunding 
moneys erroneously received and cov- 
ered,” where ownership’ established 
within one year from date of sale___._... 

Wild animals on Government reserva- 
tions—sale by Biological Survey of meats, 
carcasses, etc.—proceeds not applicable 
to expenses of herding, corralling, feeding, 
slaughtering, refrigeration, ete., incurred 
prior to and in connection with sale..... 

LOANS: 
See Banks, 
LONGEVITY: 
See Pay. 
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MAILS: 
See Transportation, 
MARINE CORPS: 

See Pay. 

Enlisted men—savings deposits—value of 
overdrawn clothing account of enlisted 
man should be set off on date of discharge 
against any credit due him for savings 
Gnpeslt 2G GAIG o oiccsnredaguissweses 

Navy enlisted men detailed at Marine 
Corps base, Quantico, Va., for medical 
care of Marine Corps personnel; cost of 


housing chargeable to appropriation 
“General expenses, Marine Corps”’...... 
MAXIMS: 
See Words and phrases. 
MEALS: 


See Messes; Subsistence. 
MEDALS, PINS, AND BARS: 

Badges, athletic, marksmanship, ete.— 
purchase authorized from ‘Citizens’ 
Military Training Camps” for awarding 
to winners 

« Medals— 
Athletic, marksmanship, etc.—purchase 
authorized from ‘Citizens’ Military 

Training Camps” for awarding to win- 

BOUR. -ncccccttiienasdecneesonmapense 

Crosses, distinguished service— 

Army enlisted man—additional pay at 
$2 per month authorized only for 
recipients of distinguished service 
cross awarded under act July 9, 1918, 
40 Stat. 870, while in active service as 
enlisted men of Army. -_........-.... 

Coast Guard enlisted man not entitled 
to additional pay for, where cross 
awarded under act July 9, 1918, 40 
Stat. 870, for extraordinary heroism 
during World War while serving as 
an enlisted man in Army-~_--_-. seein 

MEDIATION, UNITED STATES 

BOARD OF: 

Secretary—maximum salary rate during 
fiscal year 1927 is $6,500 per annum unless 
case is ‘unusually meritorious” in which 
event the maximum would be $7,000, it 
being the only position in the grade 

MEDICAL TREATMENT: 

Appliances—Employees’ Compensation 
Commission beneficiaries furnished appli- 
ances by naval hospitals; hospitals can 
not be reimbursed for 


Employees’ Compensation Commission 
beneficiaries— 
Attendant for, when not incident to 


medical care, ete., not authorized; 
beneficiary who lost both feet and 
EE ie darte stich ccntnnnneenigeee ote 
Reimbursement may not be made for cost 
of medical treatment furnished bene- 
ficiaries by Army hospitals and dis- 
DIE, stiiitiebinininbtonsinwwanes 
Wife may be reimbursed for nursing hus- 
band where it appears she was qualified 
and was gainfully employed as a nurse 
prior to attending to husband. -........ 
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Page | MEDICAL TREATMENT—Con. 
Employees’ Compensation Commission 
beneficiaries-—-Continued. 
Wife may not be reimbursed for nursing 
husband where it appears she was not 
& nurse, nor was she gainfully em- 
ployed 


Page 


Health certificate—F oreign Service officers— 
Securing of, a personal expense and not 
reimburseable from public funds, even 
though required by foreign government 
before entry into country permitted. _.-.- 

Hospitals— 

Employees’ Compensation Commission 
beneficaries—Army and Navy hospitals 
not entitled to reimbursement from 
employees’ compensation fund for serv- 
ices furnished beneficiaries__-- 


197 


§23 


cacti 
Veterans’ Bureau beneficiaries— 
Admitted to hospital under 
bureau authority, without notice to 
Navy Department of any irregularity; 
bureau diagnosis erroneous and treat- 
ment not otherwise authorized, but 
emergency treatment necessary for 
other cause given; cost of treatment 
chargeable against allotment to 
Navy Department from bureau ap- 
propriation for medical and hospital 
services, not against Navy appropria- 
tion such services 


naval 


839 


&39 


aint 719 

Under section 9, act July 2, 1926, 44 
Stat. 795, if beneficiary entitled to dis- 
ability compensation under para- 
graph (1), (2), or (3) of section 202, act 
June 7, 1924, 43 Stat. 618, may be re- 
imbursed for payments made to 
States institutions for medical treat- 
ment incurred prior to July 2, 1926, 
during periods by such 
awards of disability compensation, 
although hospitalization unauthor- 
ized by Veterans’ Bureau 

Melancholia—- 

Mississippi River Commission employee 
at dredge depot suffering from melan- 
cholia not entitled to treatment at 
public expense where ailment not in- 
cident to employment 

Nursing— 

Employees’ Compensation Commission 

beneficiaries— 

Wife may not be reimbursed for nursing 
husband where it appears she was 
not a nurse, nor wasshe gainfully em- 
ployed at the time..................- 

Wife may not be reimbursed generally 
for nursing husband but she may be 
where qualified and gainfully employ- 
ed as nurse outside of home and ter- 
minated said employment to nurse 
her husband 

Pensioners hospitalized at St. Elizabeths 

Hospital—pensions subject to deduction 

unless and until vertern comes under 

jurisdiction of Veterans’ Bureau........-. 


743 


743 covered 
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MEDICAL TREATMENT—Con. 
Private— 

Navy enlisted man on leave hospitalized, 
pursuant to instructions of command- 
ing officer; civilian physician attending 
may be paid for services rendered 

Veterans’ Bureau beneficiaries— 
Mentally incompetent; payable from 

appropriation ‘‘ Medical and hospital 

SERN co onnuidd etnias + canes 

Under section 9, act July 2, 1926, if en- 

titled to disability compensation 

under paragraph (1), (2), or (3) of sec- 

tion 202, act June 7, 1924, 43 Stat. 618, 

may be reimbursed for payments made 

to State institutions for treatment 

incurred prior to July 2, 1926, during 

periods covered by such awards of dis- 

ability compensation, although hos- 

pitalization unauthorized by Veter- 

ans’ Bureau Getadthnbet jbbibn 

Retired officers and enlisted men of Army 

and Navy are not entitled to treatment at 

expense of Veterans’ Bureau... 
Seamen— 

Man furnished treatment on return trip 
to United States under contract with 
steamship company; additional al- 
lowance for said treatment not au- 


of vessel without being discharged pre- 
cludes payment for, although injured 
before entering ship's service a 
Service furnished Marine Corps by Navy— 
Navy enlisted men detailed at Marine 
Corps base, Quantico, Va., for medical 
care of Marine Corps personnel; cost of 
housing chargeable to appropriation 
“General expenses, Marine Corps’’ . 
Supplies— Employees’ Compensation Com- 
mission benficiaries furnished supplies by 
naval hospitals; hospitals can not be re- 
imbursed for aneaiinanenel aaa 
Vaccination—Foreign Service  officers— 
personal expense and not reimbursable 
from public funds, even though required 
by foreign government before entry per- 
mitted 
MESSES: 
Coast Guard—reimbursement for meals 
furnished enlisted men prior to discharge 
for fraudulent enlistment not authorized 
from public funds, no pay or allowances 
having accrued thereto. --...........-..-- 
Marine Corps enlisted man permitted for 
his own convenience to mess separately 
is not ‘“‘an enlisted man not furnished 
rations in kind” within meaning of act 
June 10, 1922, 42 Stat. 630, and he may be 
paid only the value of a ration........ — 
MIDSHIPMEN: 
See Naval Academy 
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MILEAGE: 


Active duty— 
Officers’ Reserve Corps— 

Appointment to, in rank of colonel, 
where retired for incapacity, from 
Regular Army, in rank of lieutenant 
colonel, under section 1251, Revised 
Statutes, unauthorized, and no pay 
or allowances accrue as member of 
Officers’ Reserve Corps to one at- 
tempted to be so appointed.......... 

Limited to 4 cents per mile where duty 
OP 00 i co cowcecniedicavedss 

Air mail service—routes—additional stops 
may be designated either on direct line of 
established routes or not more than 100 
miles therefrom, without readvertising, if 
mileage of route not thereby increased to 
such extent as to increase rate for route 
or otherwise give contractor benefits not 
comtemplated under original bids 

Air travel—Navy officers included in orders 
for movement of their commands, are on 
duty with troops and not entitled to 
mileage 

Alaska— 
Army officers—authorized to and from 

Alaska (and actual expenses in Alaska) 

under section 12, act June 10, 1922, 42 

Stat. 631, as amended by act June 1, 1926, 


Legislators—authorized only from and to 
place called “home” within division 
from which elected, and where travel 
actually performed from and to resi- 
dence outside such district, reimburse- 
ment authorized only in amount not in 
excess of what it would have cost to 
travel by nearest route from and to last 
place of residence in division from which 
elected ____.- 

Automobiles, 


use of own—Agricultural 
Department employee who used his 
brother’s machine continuousiy—pay- 
ment allowed at mileage rate of 7 cents 
DR srinertitnicicnsatietinusdtinibriammtinn 
Leaves of absence—Navy officer returning 
from leave of absence and directed to per- 
form temporary duty requiring travel not 
otherwise necessary to return to station; 
entitled to mileage for additional travel 
only, usable leave having expired when 
return journey begun. .-_................. 
Midshipmen—act May 21, 1926, 44 Stat. 595, 
making appropriation for naval service for 
fiscal year ending June 30, 1927, entitles 
to 5 cents per mile for travel performed 
during fiscal year, over shortest usually 
traveled route for both sea and land travel 
in proceeding to Naval Academy for ex- 
amination and appointment, less cost of 
any subsistence and transportation fur- 
nished by Government 
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MILEAGE—Continued. 

Troops, travel with— 
Navy ofiicers detached and ordered to 

temporary duty with transfer of insane 
patients, attendants, and guards, and 
then to new station, were while trans- 
ferring insane, traveling with troops, 
and not entitled to mileage. Entitled 
to transportation, Pullman, and trans- 
fer en route 
Navy officers included in orders for move- 
ment by air of their commands are on 
duty with troops and not entitled to-_- 
Witnesses—Tax Appeals, Board of—ap- 
pearing at request of Commissioner of 
Internal Revenue and giving testimony 
may be paid same fee and mileage as 
witnesses summoned by Board of Tax 
Appeals, or whose deposition is taken 
pursuant to subp®na 
MILITARY ACADEMY: 

Cadets—graduates in 1920—commissions 
prohibited prior to July 2, 1920, by act 
June 4, 1920, 41 Stat. 786; period between 
graduation and date of commission may 
not be counted for longevity pay pur- 
Es ca ctetanndsientecotecctectecnnanl 

MISCELLANEOUS RECEIPTS: 

“ Fines, penalties, and forfeitures (judicial)”’ 
judgments by United States courts—re- 
payments to appropriations collected 
through judgments not to be covered into 
miscellaneous receipts 

Erroneous deposits—“Sale of trespassing 
stock’’—proceeds inadvertently covered 
in as, instead of being deposited in special 
deposit account for one year pending sub- 
mission of proof of ownership; claim for 
proceeds payable from appropriation “ Re- 
funding moneys erroneously received and 
covered,”’ where ownership established 
within one year from date of sale... _____ 

Over-deposit by clerk of district court, 
representing wages of deceased or de- 
serting seamen unclaimed in court regis- 
try more than six years, may not be re- 
runded under section 3689, Revised Stat- 
utes. Adjustment authorized by with- 
holding equal amount from subsequent 
deposit of similar funds over which court 
has jurisdiction 

MISSISSIPPI RIVER COMMISSION: 

Pubic funds—protection—hire of armored 
car, with guards, unauthorized for trans- 
porting localiy public funds in connection 
with flood control work; Government 
agencies, local police, or established forces 
entaiting no expense to United States 
must be utilized 

MIXED CLAIMS 


COMMISSION, 

UNITED STATES AND GERMANY: 

Employees of commission and of United 
States agency distinguished; application 
of retirement act 
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MIXED CLAIMS COMMISSION, 
UNITED STATES AND MEXICO: 
Agents—oath required, as appointment 
being under article 4 of treaty with Mex- 
ico and agents coming within purview of 
section 1757, Revised Statutes 
‘ommissioners—oath not required under 
section 1757, Revised Statutes, in order 
to entitle to com pensation 

‘ounsel—oath required, as appointment 
being under article 4 of treaty with Mex- 
ico and counsel coming within purview of 
section 1757, Revised Statutes 

Employees of United States Agency—oath 
not required upon appointment though 
it is desirable 

Secretaries and assistants—oath of office 
under section 1757, Revised Statutes, not 
required when appointed under article 
5 of treaty with Mexico 


MONEY ORDERS: 
See Post Office Department, 


MONTH: 
See Time. 


MOUNTS: 
See Transportation. 


NATIONAL ADVISORY COMMITTEE 

FOR AERONAUTICS: 

Chief Clerk—oaths to travel expense vouch- 
ers—chief clerk, or clerk designated by 
him, may administer, the advisory com- 
mittee being regarded as an executive 
department or bureau within section 8, 
act August 24, 1912, 37 Stat. 487. No 
authority to administer any other kind of 


NATIONAL CAPITAL PARK AND 
PLANNING COMMISSION: 
Appraisers—appropriation contemplates 

performance of services under administra- 
tive supervision at rates of pay specified in 
classification act; exception allowed for 


Purchases of sites for parks, parkways, and 
playgrounds are limited to last assessed 
valuation plus 25 per cent, regardless of 
method of acquisition 


NATIONAL GUARD: 

See Colleges, schools, and universities; Pay. 

Camps of instruction are considered encamp- 
ments, for purposes of War Department 
circular No. 19, April 23, 1925, and Army 
officer on duty at, not entitled to a subsist- 
ence per diem; may be reimbursed pro 
rata cost of officers’ mess 

Encam pments— 

Attendance at by civilian employees of 
Government, who are members of Na- 
tional Guard, without loss of pay, 
time, or efficiency rating, authorized... 
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NATIONAL GUARD—Continued. Page | NATIONAL GUARD—Continued. 
Encampments—Continued. 


Camps of instruction are, for purposes of 
War Department circular No. 19, April 
23, 1925, and Army officer on duty at, 
not entitled to a subsistence per diem; 
may be reimbursed pro rata cost of offi- 
cers’ Mess... . - diiid tbc mdceisdtihidzaniee 

Death of national guardsman after termi- 
nation of encampment; burial expenses 
not payable from public funds....... = 

Entertainments—participation of an outfit 
in an entertainment, the members appear- 
ing in costume instead of prescribed uni- 
form, not a compliance with laws and reg- 
ulations entitling to armory drill pay, 
notwithstanding organization proceeded 
from and returned to armory in uniform. - 

International rifle matches—District of 
Columbia employees belonging to Na- 
tional Guard not entitled to leave under 
section 49, act March 1, 1889, 25 Stat. 779, 
as amended by act July 1, 1902, 32 Stat. 
615, for purpose attending final “‘ try outs,” 
and international rifle matches, Rome, 
Italy, May 20, to June 5, 1927, as candi- 
dates for and as members of rifle team to be 
sent by National Rifle Association. Ap- 
propriation for ‘‘ Pay of troops other than 
Government employees,”’ act May 10, 
1926, 44 Stat. 448, under head “‘ Militia,” 
not applicable to payment of pay for 
performance of such duty to members of 
National Guard not Government em- 
ployees 

Interstate rifle matches— 

Attendance at by civilian employees of 
Government who are members of 
National Guard, without loss of pay, 
time, or efficiency rating, authorized_. 

Attendance of officers and men of State 
staff corps and departments, District of 
Columbia National Guard, not equiv- 
alent to attendance at regular ordered 
drills held during their absence, for 
drill pay purposes 

Property—National guard property pur- 

chased by State from sources other than 

War Department and brought into Fed- 

eral service in 1917 by organizations of 

National Guard, under authority of cir- 

cular letter No. 1, July 3, 1917, issued by 

Chief of Militia Bureau, in witich stated 

that for property thus brought into Fed- 

eral service State would receive reim- 
bursement in kind; obligation of Federal 

Government discharged by issues of prop- 

erty in kind to National Guard of State 

under act July 11, 1919, 41 Stat. 126, and 

CURIOUS ODD 6 i ds. cc dcintiidccedatiiansn 

Property and disbursing oflicers not en- 

titled to pay prior to approval of bond.... 


Service—claim for credit for National 
Guard service between August 5, 1917, 
and January 1, 1920, should be supported 
by certificate of adjutant general of State 
and of Chief of Militia Bureau, War De- 
partment, that officer during period 
claimed was Federally recognized as 
National Guard after full compliance 
with provisions of national defense act 
June 3, 1916 


NATIONAL HOME FOR DISABLED 


VOLUNTEER SOLDIERS: 

Board of Managers—traveling expenses— 
after October 1, 1926, subject to restric- 
tions in standardized Government travel 
CRs 5 dctthinwbtltGie cin <dtriciening 


NATURALIZATION, BUREAU OF: ¢ 


Citizenship fees—disqualification of declar- 
ant to become citizen or petitioner for 
naturalization, or impropriety of execut- 
ing and filing declaration or petition, ap- 
parent from facts before clerk of court; 
fees not to be collected, and if collected in 
advance, should be returned; but if in- 
formation furnished clerk of court is er- 
roneous or misleading or disqualification 
not apparent from facts before clerk of 
court, prescribed fees should be collected 
for services rendered and not refunded, 
though declaration or petition subse- 
quently found invalid by court or other- 


NAVAL ACADEMY: 


Midshipmen—minor son of Navy officer 
is not dependent within phrase ‘un- 
married children under 21 years of age,”’ 
entitling officer father to dependency al- 
SD sb carabatienwiedsewscden 


NAVAL RESERVE: 


See Pay. 


NAVY: 


See Gratuities; Pay; Quarters; Subsistence 
allowance, Travel allowance. 

Clerk to commandant, naval station, is a 
civilian 

Hospital fund—history of 

Medical services furnished Marine Corps— 
Navy enlisted men detailed at Marine 
Corps base, Quantico, Va., for medical 
care of Marine Corps personnel; cost of 
housing chargeable to appropriation 
“General expenses, Marine Corps’’____. 

Naval shale reserves—aerial surveys— 
officer and men traveling to and from; 


Tea inspectors—creation of board of, com- 
posed of one Government expert and 
two commercial inspectors, for purpose 
of inspecting tea delivered to the Navy 
is not authorized 
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NAVY DEPARTMENT: 

Schedule of wages—Naval Establishment 
employees—amendment of, for conform- 
ity with statutory limitations or re- 
strictions as to extra compensation; two 
positions held by one person, and re- 
quirements as to allowances in kind - - ..- 

NOTARIES PUBLIC: 

Fees 

Affidavit to show ownership of Govern- 
ment truck, in order to procure State 
tag otherwise free—fee for executing 
not authorized 

Affidavit to show ownership of old Gov- 
ernment truck, in order to turn in as 
part payment on new truck; reim- 
bursement not authorized in absence 
of showing that certificate of proper 
Government officer would not have 
served the purpose 

Depositions—Tax Appeals, Board of-- 
employment of notaries for taking dep- 
ositions and payment under appro- 
priation ‘‘ Collecting the internal reve- 
nue, 1927,” authorized, where deposi- 
tions taken at instance of Commis- 
sioner of Internal Revenue-._- 

Disharment proceedings—Internal Reve- 
nue Service—employment of notaries 
public and payment under appropria- 
tion for collecting the internal revenue 
not authorized, except in accordance 
with classification act as extended to 
field service - - 

NURSES: 

See Medical treatment. 

Traveling expenses—right of Army nurses 
to receive transportation and necessary 
expenses of travel not affected by sub- 
sistence expense act June 3, 1926, 44 Stat. 
688, such act not applying to Army, 
Navy, Marine Corps, or railway postal 
clerks 

OATHS: 

Appointments—oath not required when 
appointment not made by President, 
courts, or heads of departments as in 
other instances; are not considered offi- 
cers of the United States decipiens 

Chief clerks—National Advisory Com- 
mittee for Aeronautics—travel expense 
vouchers—chief clerk, or clerk designated 
by him, may administer, the Advisory 
Committee being regarded as an execu- 
tive department or bureau within section 
8, act August 24, 1912, 37 Stat. 487. No 
authority to administer any other kind 


Advisory Committee for Aeronautics— 
chief clerk, or clerk designated by him, 
may administer, the Advisory Com- 
mittee being regarded as an executive de- 
partment or bureau within section 8, act 
August 24, 1912, 37 Stat. 487. No author- 
ity toadminister any other kind of oaths . 
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OFFICERS AND EMPLOYEES: 

See Affidavits; Appointments; Classification; 
Compensation; Delegation of authority: 
Details 

Contracting—prohibition agents are with- 
out authority to contract and Govern- 
ment is not bound by acts of; public is 
charged with knowledge of limited au- 
thority and should not deal with 

Contracting officer’s authority—delays in 
completion of contract 

Contracting with the Government—con- 
tracting with former employee to make 
relief maps for lump sum price each is not 
authorized. Regular employees should 
be utilized under administrative super- 
vision 

Contraets— 

Administrative officer’s authority; dis- 
cretion to find additional elements of 
cost not within contemplation of terms 
of contract is without scope of officer’s 
authority ee ae 

Decisions of heads of departments and 
establishments are final when contract 
so provides 

De facto 
Civilian employees retained after retire- 

ment age without certification for are 
in de facto status__. = 

Retention without certification after 
reaching retirement age not author- 
ized, but employee may retain compen- 
sation already received a 

Educational institutions, attendance at 
public expense—not authorized for pur- 
poses of instruction as part of official 
duties. Establishment of part-time 
positions for this purpose are not au- 
thorized pa SCC. dicta 

Heads of departments and establishments— 
Decisions of heads are final when contract 

so provides d 

Discretion to find additi 
cost not within contemplation of terms 
of contract is without scope of officer’s 
authority 

Orders—enlisted men admitted to St. 
Elizabeths Hospital as insane, on order 
of; to be subsisted at expense of Gov- 
ernment ‘i evvisiinswbbes 

Part-time—appointment not authorized for 
purpose of permitting instruction at edu- 
cational institutions as part of official 
duties, and no compensation payable for 
time so spent during regular office hours 

Suits—expenses of having a suit instituted 
against a Federal officer in his official ca- 
pacity in a State court removed toa Fed- 
eral court are payable from appropriation 
‘*Miscellaneous expenses, United States 
Courts” ‘ seen 

OFFICERS’ RESERVE CORPS: 

See Army. 

OFFSET: 
See Set-off. 
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OPEN-MARKET PURCHASES: 
See Contracts. 

OVERTIME: 

See Compensation. 


PANAMA CANAL: 
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Clerks of court—funds paid into court by 
litigants and embezzled by acting assist- 
ant clerk of court while in official capacity 


as accountable officer of Government; 
retirement deductions to credit of clerk 
may be applied to replace such funds... 


PASSPORTS: 
See Foreign Service. 


PATENTS: 
Royalties— 
Design not patentable, Government will 
not pay royalty, as no property rights 
exist in such a design...............-- 
Red River oil operations—trust funds 
established by Public Resolution of 
June 12, 1926, 44 Stat. 740, comprise all 
funds accruing under act March 4, 1923, 

42 Stat. 1448, and any act thereby 
adopted or made applicable, from ad- 
ministration and operation of lands and 

oil wells in south half of Red River in 
Oklahoma, whether representing royal- 
ties, rentals, bonuses, or impounded 
proceeds for which no valid claim estab- 
lished. State of Oklahoma entitled to 
percentage only on funds representing 
royalties proper 


PAY: 

See Courts-martial. 

For civilian personnel see Compensation; 
Wages. 

Absences—Navy officer—pay checked be- 
cause of absence due to own misconduct 
pursuamt to approved findings of medical 
survey; subsequent change of record to 
show disability incurred in line of duty 
not accepted to authorize payment of pay 
withheld currently pursuant to act Au- 

gust 29, 1916, 39 Stat. 580................ 

Absent without leave—National Guard 
enlisted man held after expiration of en- 
listment to serve time lost A. W. O. L.; 
no provision in national defense act or in 
State (New Jersey) law requiring such 
detention or that enlisted men shall make 
good time so lost; pay unauthorized; if 
order of summary court was as punishment 
for absence without leave independent of 
any State law, requiring enlisted men to 
make good time so lost, court exceeded 
powers conferred upon it by act and 
award of such punishment invalid 

Active duty— 

Army officer retired for incapacity under 
section 1251, Revised Statutes; required 
to be placed on active duty in retired 
grade or rank when able to perform any 
service of value to Government; may 
not be assigned to active duty in any 
other grade or‘rank, or receive pay or 
allowances thereof while continuing 
RR AEE A 
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PAY—Continued. 
Active duty—Continued. 

Naval reservist ordered to active duty 
for training may not be paid active 
duty pay for period beyond date fixed 
TA east batebossucees~sedhdewnetewon 

Navy—retired officer granted leave of 
absence while on active duty is not, 
during such leave, ‘‘on active duty,” 
but is in an inactive status and entitled 
to pay provided ‘‘when not on active 
duty,” viz, retired pay................ 

Officers’ Reserve Corps—appointment 
to Air Corps Reserve in rank of colonel 
of officer retired for incapacity from 
Regular Army, in rank of lieutenant 
colonel, under section 1251, Revised 
Statutes, unauthorized, and no pay or 
allowances accrue as member of Reserve 
Corps to one attempted to be so ap- 
pointed 

Additional— 

Army enlisted men—distinguished serv- 
ice crosses—additional pay at $2 per 
month authorized only for recipients 
of distinguished-service cross awarded 
under act July 9, 1918, 40 Stat. 870, while 
in active service as enlisted men of 
DIE: cccanisaashatbettedhnteosutinut 

Coast Guard enlisted men—distinguished- 
service crosses—not entitled to, account 
of award under act July 9, 1918, 40 Stat. 
870, for extraordinary heroism during 
World War while serving as enlisted 
TG Pe RI sins e cctcenntneenvdntdhh 

Navy—aids to rear admirals—unauthor- 
ized in amount of $200 per annum, under 
act May 13, 1908, 35 Stat. 128, unless 
established that appointee will not be 
in excess of maximum number author- 
ized by section 1098, Revised Statutes; 
that he does not rank above lieutenant; 
that appointment was by competent 
authority for duty with officer desig- 
nated by name; and that duty per- 
formed is exclusively personal, confi- 

dential, and routine, as contrasted 

with general staff duty .............. ni 
Aids to rear admirals—unauthorized in 
amount of $200 per annum under act 

May 13, 1908, 35 Stat. 128, unless estab- 

lished that appointee will not be in ex- 

cess of maximum number authorized by 
section 1098, Revised Statutes; that he 
does not rank above lieutenant; that ap- 
pointment was by competent authority 
for duty with officer designated by name; 
and that duty performed is exclusively 
personal, confidential, and routine, as 
contrasted with general staff duty ....._. 
Appointments, first—Coast Guard officer 
appointed permanent lieutenant, junior 
grade, under section 5, act July 3, 1926, 
44 Stat. 816, following appointment as 
ensign (temporary), under act April 21, 
1924, 43 Stat. 105, and promotion to lieu- 
tenant, junior grade (temporary); was first 
appointed in permanent service in grade 
corresponding to second lieutenant in 
Army within section 1, act June 10, 1922, 
42 Stat. 625, and is entitled to pay only of 
the first period 
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PAY—Continued. PAY—Continued. 
Aviation duty— Page Drill—Continued. 


‘Base pay” and ‘‘pay for length of serv- 
ice’’ as defined in section 7, act June 10, 
1922, 42 Stat. 628, do not include in- 
crease of pay authorized on account of 
SIO GHD... .nccuahisioncsondtenecsen 

National Guard—flights performed after 
actual termination of prescribed organi- 
vation drill, under orders that the drill 
period would extend beyond the pre- 
scribed time, to cover flights made dur- 
ing remainder of day, do not entitle to 
flying pay 

Navy—regular and frequent participation 
in aerial flights required to entitle to. 
Executive Order No. 4610, March 10, 
1927, construed as not authorizing in- 
creased pay during period of incapaci- 
tation due to aviation accident._....... 

Caretakers—National Guard enlisted man 

—employment in capacity of civilian 

caretaker of material, animals, or equip- 

ment, and as range caretaker is in viola- 
tion of section 1765, Revised Statutes, and 
unauthorized; credit allowed in instant 

case; but none will be after May 31, 1927- 

Checkages—pay of Navy officer checked 

because of absence due to own misconduct 

pursuant to approved findings of medical 
survey; subsequent change of record to 
show disability incurred in line of duty 
not accepted to authorize payment of pay 
withheld currently pursuant to act Au- 

gust 29, 1916, 39 Stat. 580 

Double—National Guard enlisted men as 

caretakers—employment in capacity of 

civilian caretaker of material, animals or 
equipment, and as range caretaker is in 
violation of section 1765, Revised Statutes, 
and unauthorized; credit allowed in in- 
stant case; but none will be after May 31, 


Drill— 
National Guard— 

Enlisted man held after expiration of 
enlistment to serve time lost A. W. 
0. L.; no provision in national de- 
fense act or in State (New Jersey) law 
requiring such detention or that en- 
listed men shall make good time so 
lost; pay unauthorized; if order of 
summary court was as punishment 
for absence without leave independ- 
ent of any State law, requiring en- 
listed men to make good time so lost, 
court exceeded powers conferred upon 
it by act and award of such punish- 
ment invalid 

Interstate Rifle Matches—attendance 
of officers and men of State staff corps 
and departments, District of Colum- 
bia National Guard, not equivalent 
to attendance at regular ordered drills 
held during their absence, for drill pay 


National Guard—Continued. 
Officers— 

Attendance at drills of line organiza- 
tion (battery of field artillery) does 
not constitute performance of appro- 
priate duties of officer of Dental 
Corps to entitle to 

Captain, Medical Corps, assigned to 
medical detachment of infantry 
regiment, who under assignment in 
regimental orders physically ex- 
amines, inoculates, and vaccinates 
officers and men with the organiza- 
tions at his station on their pre- 
scribed drill dates, may be regarded 
as having performed his appropriate 
duties as required by law and regu- 
lation for purposes of drill pay 

Participation as an organization in civil- 
ian entertainment, the members ap- 
pearing in costume instead of pre- 
scribed uniform, is not a compliance 
with laws and regulations entitling to 
armory drill pay, notwithstanding 
organization proceeded from and re- 
turned to armory in uniform 


Encampments—National Guard officers— 


payable from ‘‘expenses, camps of instruc- 
tion, 1927"’ while attending schools estab- 
lished under section 97, act June 3, 1916, 
39 Stat. 207, as amended by act May 28, 
1926, 44 Stat. 674 


Higher grade or rating— 


Army officer retired for incapacity under 
section 1251, Revised Statutes; required 
to be placed on active duty in retired 
grade or rank when able to perform any 
service of value to Government; may 
not be assigned to active duty in any 
other grade or rank, or receive pay or al- 
lowances thereof while continuing on 
retired list 

Coast Guard enlisted man—appointment 
as temporary ensign under section 4 (a), 
act April 21, 1924, 43 Stat. 105, while 
serving in special temporary enlistment 
terminates enlisted status and entitles 
only to pay and allowances as officer, 
and saving clause in section 4(b) of act 
ineffectual to save pay and allowances 
prescribed in paragraph 3, Coast Guard 
General Order No. 4, April 22, 1924, for 
enlisted status 

Navy officer, retired—lieutenant com- 
mander on retired list advanced under 
act January 5, 1927, 44 Stat. 933, to 
commander, to date from May 9, 1926, 
with highest retired pay of that grade 
under existing law, entitled from that 
date to pay at rate of $4,312.50 per 
annum under act June 10, 1922, 42 Stat. 
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PAY—Continued. 
Higher grade or rating—Continued. 


PAY—Continued. 


Page Longevity—Continued. 


Officer’s Reserve Corps—retired officer 
appointed to Air Corps Reserve in rank 
of colonel, where retired for incapacity 
from Regular Army in rank of lieuten- 
ant colonel, under section 1251, Revised 
Statutes, unauthorized, and no pay or 
allowances accrue as member of Reserve 
Corps to one attempted to be so ap- 


Leaves of absence—retired officer on active 
duty granted leave of absence is not dur- 
ing such leave “on active duty” but in 
inactive status, and entitled to pay pro- 
vided “‘when not on active duty,” viz, 
retired pay. 11 Comp. Dec. 376, and 2 
Comp. Gen. 333, not to be followed here- 


Longevity— 
Army— . 

Officers— 

Cadet service in West Point Military 
Academy; act January 29, 1927, 44 
Stat. 1054, authorizes settlement of 
claims based on, which were dis- 
allowed subsequent to June 20, 1890, 
under decision of that date by 
Comptroller Gilkeson, and prior to 
May 18, 1908, date of reversal there- 
of as published in 14 Comp. Dec. 
iain al da era atte 

Civilian service as watchman in 
Coast and Geodetic Survey office 
at Washington, D. C., may not be 
counted 

Graduated from Military Academy 
in 1920; act June 4, 1920, 41 Stat. 786, 
prohibited commissioning of cadets 
so graduating, prior to July 2, 1920; 
period between graduation and date 
of commission may not be counted- 

Retired—active service after June 30, 
1922, may not be counted for pur- 
poses of computing longevity for 
retired pay 

Coast Guard— 

Retired officers—active duty since 
retirement, April 6, 1917, to March 3, 
1921, not counted 

Warrant officer not entitled to count, 
under act June 10, 1922, prior civilian 
service as clerk to commandant of 
naval station 

Marine Corps officers retired on or before 

June 30, 1922, not entitled in computing 

their retired pay under act May 8, 1926, 

to credit for active service since retire- 

ment under acts June 3, 1916, July 9, 

1918, and June 4, 1920, which are appli- 

cable to retired officers of Army; nor to 

credit for active duty after retirement 
for increased longevity pay under act 

May 12, 1917, applicable to the Army-- 


281 


National Guard service—claim for credit 
for National Guard service between 
August 5, 1917, and January 1, 1920, 
should be supported by certificate of 
adjutant general of State and of Chief of 
Militia Bureau, War Department, that 
officer during period claimed was Fed- 
erally recognized as National Guard 
after full compliance with provisions of 
national defense act June 3, 1916 

Naval Reserve— 

Fleet transferred members—double 
time for Spanish-American War serv- 
ice may not be counted in comput- 
ing service necessary to entitle to 
transfer to retired list of regular Navy 
under section 24, act February 28, 
WORG, 46 Goats 0007. os. ccs 

Officers—commissioned service in Na- 
tional Guard Reserve may not be 
counted in computing, for training 
duty in reserve 

Navy retired officer—chief machinist 
retired under section 1453, Revised 
Statutes, and act March 4, 1911, is 
entitled under saving clause in act 
March 3, 1909, to compute longevity 
pay under section 3, act March 4, 1925, 
on pay of warrant officer if higher than 
would be entitled to as chief warrant 
officer... 


Maximum—Army officer below grade of 


brigadier general—‘‘ Base pay’’ and “‘ pay 
for length of service” as defined by section 
7, act June 10, 1922, 42 Stat. 628, do not 
include increase of pay for duty requiring 
regular and frequent participation in 
aerial flights 


Misconduct— 


Navy officer—pay of officer checked be- 
cause of absence due to own misconduct 
pursuant to approved findings of medi- 
cal survey; subsequent change of record 
to show disability incurred in line of 
duty not accepted to authorize payment 
of pay withheld currently pursuant to 
act August 29, 1916, 39 Stat 580 


National Guard property and disbursing 


officers—not entitled to pay prior to ap- 
proval of bond-......-.....-- i diilecaside 


Periods— 


Army officers, retired—active service 
after June 30, 1922, may’ not be counted 
for purposes of 

Coast Guard officers— 

Appointed permanent lieutenant, junior 
grade, under section 5, act July 3, 
1926, 44 Stat. 816, following appoint- 
ment as ensign (temporary), under 
act April 21, 1924, 43 Stat. 105, and 
promotion to lieutenant, junior grade 
(temporary); was first appointed in 
permanent service in grade corre- 
sponding to second lieutenant in 
Army within section 1, act June 10, 
1922, 42 Stat. 625, and is entitled to 
pay only of the first period 
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PAY—Continued. PAY—Continued. 
Periods—Continued. Page Retainer— 


Coast Guard officers—Continued. 
Lieutenant, permanent, entitled to 
fourth-period pay by reason of having 
commissioned service equal to that of 
lHeutenant commander of line of Navy 
is entitled to continue in receipt of 
that pay although holding grade or 
rank of lieutenant commander, tem- 
porary. Not entitled thereto after 
promotion to lieutenant commander, 
permanent, because of increase in 
commissioned personnel 
Navy officers, retired—lieutenant com- 
mander on retired list advanced under 
act January 5, 1927, 44 Stat. 933, to com- 
mander, to date from May 8, 1926, with 
highest retired pay of that grade under 
existing law, entitled from that date to 
pay at rate of $4,312.50 per annum under 
act June 10, 1922, 42 Stat. 625 
Permanent service—Coast Guard officer 
appointed lieutenant, junior grade, under 
section 5, act July 3, 1926, 44 Stat. 816, fol- 
lowing appointment as ensign (tempo- 
rary), under act April 21, 1924, 43 Stat. 
105, and promotion to lieutenant, junior 
grade (temporary); was first appointed in 
permanent service in grade corresponding 
to second lieutenant in Army within sec- 
tion 1, act June 10, 1922, 42 Stat. 625, and 
is entitled to pay only of the first period__ 
Promotion— 
Navy officers— 
Lieutenant commander on retired list 
advanced under act January 5, 1927, 
44 Stat. 933, to commander, to date 
from May 9, 1926, with highest retired 
pay of that grade under existing law, 
entitled from that date to pay at rate 
of $4,312.50 per annum under act June 
10, 1922, 42 Stat. 625 
Staff officer advanced in rank in ac- 
cordance with act June 10, 1926, 44 
Stat. 717-725, entitled to pay and al- 
lowances of advanced rank from date 
stated in commission, except when 
such date is prior to date of act in 
which case is entitled to pay and al- 
lowances of advanced rank beginning 
with date of act 
Reduction—Navy enlisted man—seamen, 
first class, to apprentice seaman on ac- 
count of desertion, sentence self-executing 
and disrating effective from date of ap- 
proval of sentence and notice to man; 
disbursing officer who paid as in higher 
rating, with notice of sentence, not en- 
ile bp antl cncevdeccasensceorsninces> 
Reenlistment—Navy enlisted man—appli- 
cant for reenlistment in continuous serv- 
ice found physically disqualified; waiver 
of disqualification by department; not re- 
garded for pay and allowance purposes as 
having reenlisted prior to date formal en- 
listment contract executed and oath taken. 


Fleet Marine Corps Reserve—active duty 
assignment under section 22, act Feb- 
ruary 28, 1925, 43 Stat. 1086, does not 
affect member’s right to advance pay- 
ment of $25 per annum provided there- 


Fleet Naval Reserve—transferred mem- 
ber in receipt of, not Veterans’ Bureau 
beneficiary for waiver of recovery, 
under section 28, act June 7, 1924, 43 
Stat. 615, as amended by act July 2, 1926, 
44 Stat. 792, of illegal payments of disa- 
bility compensation 


Retired— 


Army— 

Enlisted men serving as commissioned 
officers during World War are entitled 
to pay of retired warrant officer of 
equal length of service without regard 
to whether commissioned service was 
terminated by honorable discharge 
or by resignation from honorable serv- 


1922, may not be counted for lon- 
stan cilia chit 
Coast Guard officer’s active duty since 
retirement, April 6, 1927, to March 3, 

1921, not counted 

Marine Band—act May 19, 1926, 44 Stat. 

565, which applies rates prescribed in 

act March 4, 1925, 43 Stat. 1274, to for- 

mer musicians on retired list on May 19, 

1926, in no way affects retired pay of one 

retired prior to July 1, 1922, who died 

January 15, 1924 

Marine Corps officers retired on or before 

June 30, 1922, not entitled in computing 

their retired pay under act May 8, 1926, 

to credit for active service since retire- 

ment under acts June 3, 1916, July 9, 

1918, and June 4, 1920, which are applic- 

able to retired officers of Army; nor to 

credit for active duty after retirement 
for increased longevity pay under act 

May 12, 1917, applicable to the Army - . 

Naval Reserve— 

Fleet transferred members—double time 
for Spanish-American War service 
may not be counted in computing 
service necessary to entitle to transfer 
to retired list of Regular Navy under 
section 24, act February 28, 1925, 43 


Officers retired July 30, 1921, under act 
July 12, 1921, 42 Stat. 140; entitled un- 
der act May 8, 1926, 44 Stat. 417, to re- 
tired pay computed on base or period 
Pay prescribed in section 1, act June 
10, 1922, 42 Stat. 627; for officers of 
same rank, grade, and length of serv- 
ice in regular Navy, with longevity 
thereon to which entitled on June 30, 
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PAY—Continued. 


Retired—Continued. 
Navy— 

Enlisted men—subject to set-off of value 
of rations furnished while under ob- 
servation and treatment at naval 
hospital to which transferred from 
naval home, under paragraph 152-A, 
regulations of the home 

Officers— 

Chiet machinist retired under section 
1453, Revised Statutes, and act 
March 4, 1911, is entitled under sav- 
ing clause in act March 3, 1909, to 
compute longevity pay under sec- 
tion 3, act March 4, 1925, on pay 
of warrant officer if higher than that 
of chief warrant officer 

Lieutenant commander on retired 
list advanced under act January 5, 
1927, 44 Stat. 933, to commander, to 
date from May 9, 1926, with highest 
retired pay of that grade under 
existing law, entitled from that date 
to pay at rate of $4,312.50 per annum 
under act June 10, 1922, 42 Stat. 


Lieutenant, Construction Corps, re- 
tired for age December 28, 1924, not 
entitled to pay of commodore, under 
section 1481, Revised Statutes. 

Passed assistant paymaster is not 
entitled to be retired in the rank of 
commodore under section 1481, 
Revised Statutes 

Saving clauses— 

Act March 3, 1909, 35 Stat. 771—chief 
machinist retired under section 1453, 
Revised Statutes, and act March 4, 
1911, is entitled to compute longevity 
pay under section 3, act March 4, 1925, 
on pay of warrant officer if higher than 
would be entitled to as chief warrant 


Act April 21, 1924, 43 Stat. 105, section 
4(b)—Coast Guard enlisted man— 
appointed as temporary ensign under 
section 4(a), act April 21, 1924, 43 Stat. 
105, while serving in special temporary 
enlistment terminates enlisted status 
and entitles only to pay and allowances 
as officer, and saving clause in section 
(4)b of act ineffectual to save pay and 
allowances prescribed in paragraph 3, 
Coast Guard General Order No. 4, April 
22, 1924, for enlisted status. 

Act April 21, 1924, 43 Stat. 106, section 8— 
lieutenant, permanent, Coast Guard, 
entitled to fourth-period pay by reason 
of having commissioned service equal to 
that of lieutenant commander of line of 
Navy drawing such pay, may continue 
to receive same although holding grade 
or rank of lieutenant commander, tem- 
porary, under that act..... wibendedbes oo 


PAY—Continued. 
Saving clauses—C ontinued. 


Act July 3, 1926, 44 Stat. 815, section 13— 
lieutenant, permanent, Coast Guard, 
entitled to fourth-period pay by reason 
of having commissioned service equal to 
that of lieutenant commander of line of 
Navy, may not continue in receipt there- 
of after promotion to lieutenant com- 
mander, permanent 


PAYMASTERS: 


See Disbursing officers and agents. 


PAYMENTS: 


See Checks; Discounts; Drafts. 

Advance—water meters—authorized in 
form of deposit, but unauthorized for water 
until service rendered 

Correct—General Accounting Office deter- 
mines correctness of payments made by 
disbursing officers 

Illegal—Veterans’ Bureau beneficiaries— 
waiver of recovery of illegal payments of 
disability compensation permitted by 
section 28, act June 7, 1924, 43 Stat. 615, as 
amended by act July 2, 1926, 44 Stat. 792, 
does not authorize crediting disallowances 
in disbursing officer’s account of payments 
made to transferred fleet naval reservist 
in receipt of retainer pay and therefore 
not a beneficiary of bureau 

Overpayments—Veterans’ Bureau Director 
may waive recovery of overpayments 
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made to beneficiaries of bureau 177, 522 
551, 755 


Partial—contracts—partial payment pro- 
hibited where payment was agreed to be 
made after satisfactory acceptance test 
and said test was deferred because of 
delay in delivery not due to fault of Gov- 


Voluntary—advance of private funds— 
appropriation ‘‘Collecting the internal 
revenue, 1926,” not available for reim- 
bursement of a county official who ad- 
vanced funds as a bribe test in appre- 
hending a Federal Internal Revenue 
agent, the case, including funds, having 
been taken over by Federal authorities 
for prosecution 


PAY ROLLS: 


Certifieation—notation ‘‘not within act of 
May 22, 1920,” previously required oppo- 
site names of employees not subject to 
retirement act, no longer necessary. 
General certification required by General 
Accounting Office regulations No. %, 
supplement No. 2, sufficient 

Forged—fictitious persons—funds advanced 
by property and disbursing officer to 
another officer to disburse for him and 
fraudulently appropriated to own use; 
disbursing officer not relieved under 
Wi casetiiencwsdemscetecessersenceese 


404 
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PENITENTIARIES AND PRISONS: 
Penitentiary, Atlanta, Ga.—architect, em- 
ployment of, to survey and prepare plans 
and supervise purchase and installation 
of boilers, including repairs and alter- 
ations to boiler house, not subject to re- 
strictions of act August 5, 1882, 22 Stat 
255, being employment of personal serv- 
ices in the field, and appropriation for the 
work is available therefor, notwithstand- 
ing it does not provide for personal serv- 
ices. Maximum compensation not lim- 
ited by classification act 


PENSION OFFICE: 
See Retirement. 
Pensioners— 

Hospitalized at St. Elizabeths Hospital— 
pension money is subject to deduction 
unless and until veteran comes under 
jurisdiction of Veterans’ Bureau_-.-..-.- 

Medical treatment—pension money de- 
ductions for board and maintenance in 
St. Elizabeths Hospital under act July 
2, 1926, amending act February 2, 1909, 
SH cinandnukedktaneennupdunnen 

Pension money—payment to dependents 
and for deposit for personal use of 
oil cat cntactaareenies tial eet 


PERSONAL FURNISHINGS: 

Aprons, cooks’—War Department—Engi- 
neer Corps—purchase authorized when 
not to be used by regular employees in 
specified services for which engaged, but 
when to be used by ‘‘common laborers, 
itinerant in nature, whose use of same is 
CE IS idcceigatiewecasceie : 

Boots, rubber—War Department—Engi- 
neer Corps—purchase authorized when 
not for use by regular employees in speci- 
fied services for which engaged, but when 
to be used by ‘‘common laborers, itiner- 
ant in nature, whose use of same is only 
ST .censllitemsenkummmeahandnans 

Jackets, waiters’—War Department—E ngi- 
neer Corps—purchase authorized when 
not for use by regular employees in speci- 
fied services for which engaged, but when 
for use by ‘‘common laborers, itinerant 
in nature, whose use of same is only inter- 


PERSONAL SERVICES: 
See Attorneys. 
Appraisers—National Capital Park Com- 

mission—appropriation contemplates per- 
formance of services under administrative 
supervision at rates of pay specified in 
classification act; exception allowed __.- 
Architects— 

Commerce, Department of—contracting 

for, in absence of specific statutory 

authority not authorized 





INDEX 


Page 


487 


126 


33 


33 


181 
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PERSONAL SERVICES—Continued. 
Architects—Continued. 

Justice, Department of—employment to 
survey and prepare plans and supervise 
purchase and installation of boilers, 
including repairs and alterations to 
boiler house, at Atlanta penitentiary, is 
not sabject to restrictions of act August 
5, 1882, 22 Stat. 255, being employment 
of personal services in the field, and ap- 
propriation for the work is available 
therefor, notwithstanding it does not 
provide for personal services. Maxi- 
mum compensation not limited by 
classification act 

War Department may not contract for, 
in connection with construction of ferry 
boat for Governors Island, but must 
utilize regular employees _ __..........- 

‘erical—Navy Department—contracting 
for not authorized; performance required 
to be by regular employees, by loan of 
employees from other departments, or by 
temporary employees engaged in accord- 
ance with civil service rules and regu- 

RR a oe 

‘ontracting for, in connection with scien- 

tific investigations and research work, not 

authorized ___...... Sebiidenaicamaes 

Draftsmen—W ar Department may not con- 

tract for, in connection with construction 
of ferry boat for Governors Island, but 
must utilize regular employees... -__._-- 

Engineers, expert—Army—employment of, 

where of a character for which a public 
office is established to furnish and which 
are specifically provided for by definite ap- 
propriation, is evasion upon statutory 
limitations upon employment of personal 


= 


~ 


Experts—Navy Department may engage 
services by contract of turbine experts 
when qualified regular employees are not 
ss a en oh oe 

Inspectors, tea—Navy Department—hire 
of commercial inspectors not authorized; 
services should be performed by regular 
Government employees__...............- 

Investigators, scientific—Navy Depart- 
ment—contracting for, not authorized _ _. 

Janitors—Veterans’ Bureau—lease not pro- 
viding for, service is for performance by 
regular employees engaged by direct hire 
in accordance with classification act. _... 

Map making—Geological Survey—contract- 
ing with former employee to make relief 
maps forlump sum price each is not auth- 
orized. Regular employees should be 
utilized under administrative supervi- 

Mechanics—Navy Department may engage 
services by contract of turbine experts 
when qualified regular employees are not 
available 


Page 


487 


324 


517 


51 


324 


51 


474 
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PERSONAL SERVICES—Continued. 
Research work—Navy Department—con- 
tracting for, not authorized_............. 
Scientific investigators—Navy Department 
appropriations not specifically providing 
for—hire of, not authorized . ............- 
Stenographic— 

Children’s Bureau—hire of, to report an 
administrative conference in contraven- 
tion act August 5, 1882, 22 Stat. 255; 
regular employees must be utilized at 
rates of compensation prescribed under 
GT GD necewnncecaccerennceas- 

Fisheries, Bureau of—stenographic re- 
porting of an administrative conference 
is personal service, and hire of expert to 
report proceedings of executive commit- 
tee, International Pacific Salmon Inves- 
tigation Federation, unauthorized in 
absence of specific statutory authority; 
regular employees to be utilized or 
stenographer to be hired for temporary 
duty at rates provided by law. ....... 

General Claims Commission, United 
States and Mexico, may not engage 
stenographic reporters by contract 
after June 30, 1927, without specific au- 

Internal Revenue Service—employment 
of, for taking and transcribing deposi- 
tions in disbarment proceedings and 
payment under appropriation for col- 
lecting the internal revenue not author- 
ized, except in accordance with classi- 
fication act as extended to the field 

icmp ncanasieabaddtacditeibanlite . 

Steamboat Inspection Service hearings— 
informal employment on per diem and 
page basis not authorized; regular or 
temporary employees under proper 
supervision to be utilized -..........-..- 

Tax Appeals, Board of— 

Advertising necessary each year, even 
though present contract considered a 
continuing offer. ...............----- 

Competitive bidding pursuant to sec- 
tion 3709, Revised Statutes, required 
where procurement by contract au- 
thorized by statute, for furnishing of 
completed product, i. e., transcript of 
testimony, as distinguished from hire 
of stenographic services to be per- 
formed by particular person selected 
with reference to ability and qualifi- 
QUE on nantcnninadathebtieedecidn 

Employment for taking and transcrib- 
ing depositions and payment under 
appropriation “Collecting internal 
Revenue, 1927” authorized where 
depositions taken at instance of Com- 
missioner of Internal Revenue....... 

Tea inspectors—Navy Department—hire of 
commercial inspectors not authorized; 
services should be performed by regular 
employees of Government. -.............. 


Page 
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PERSONAL SEBVICES—Continued. 
Telephone operators—continuance beyond 
June 30, 1927, of existing practice of reim- 
bursing companies for employment and 
supervision of services of PBX telephone 
operators performing services for Govern- 
ment in the field, unauthorized in absence 
of specific showing of facts or circum- 
stances to justify; thereafter such employ- 
ment must be under civil service rules and 
regulations and be supervised by Govern- 
RE ee ee eee 
Towel service—Veterans’ Bureau—alleged 
refusal of lessor to permit any other towel 
service than the one selected by it to serve 
lessees in building leased to United States 
does not warrant the placing of the towel- 
service contract without advertising, as 
lessor has no legal right to dictate or restrict 
the operation of Government business__- 
Trades or crafts—Navy Department may 
engage services by contract of turbine 
expert when qualified regular employees 
are not available... .....................-. 
Translators—Veterans’ Bureau—contract- 
ing for, not authorized, regular employees 
to be utilized and paid in accordance with 
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Page 


474 


classification act........«...----.-.-.----964, 443 


Window cleaning—Standards, Bureau of— 
authorized, and payment may be made 
from general expense appropriation, ifsuch 
services can be adequately covered by spec- 
ifications on which bids can be solicited_ 

Wood cutting—Yosemite National Park— 
unauthorized from an available appropri- 
ation after compliance with sections 3700 
and 3744, Revised Statutes; such ser- 
vices being considered nonpersonal as no 
particular qualifications necessary 

PERSONNEL CLASSIFICATION 
BOARD: 

See Classification. 

Jurisdiction—vacant positions 
no jurisdiction to fill 

POSTAL SERVICE: 

See Post Office Department. 

POST OFFICE DEPARTMENT: 

Air mail service—routes—additional stops 
may be designated either on direct line of 
established routes or not more than 100 
miles therefrom, without readvertising, 
if mileage or route not thereby increased 
to such extent as to increase rate for route 
or otherwise give contractor benefits not 
contemplated under original bids 

Mails. See Transportation. 

Money orders—forged indorsements—pay- 
ing clerk cashed money orders upon 
strength of identification of forger made 
by reputable citizen of community who 
now states that he did not misrepresent 
forger but merely introduced her to su- 
perintendent of post office cashing the 
money order; when erroneous payments 
discovered, forger deceased and left no 
estate; negligence imputed to superinten- 
dent and held liable for repayment to 
United States of loss sustained. Not for 
relief under section 409, Revised Statutes, 
or act March 4, 1925, 43 Stat. 1266 


board has 


225 


739 
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POST OFFICE DEPARTMENT—Con. 
Motor vehicle service employees—adjust- 
ments in salaries necessitated by erroneous 
administrative action in including substi- 
tute service in computing length of service 
for allocation and promotion; may be 
made effective as of July 1, 1927, and Gen- 
eral Accounting Office will defer collec- 
tion of excess payments for prior periods 
until opportunity had to secure vali- 
GUS TegNGR. see cece cee leech 
Postmasters— 

Compensation, quarterly, of incoming 
fourth-class postmaster, under act June 

4, 1926, 44 Stat. 695, when more than 
one serves in same office during fiscal 
year; computed by allowance at end of 
each quarter of amount theretofore 
earned during fiscal year, Jess amount 
previously paid to him or his prede- 
cessors, within maximum authorized by 
statute for the office for the quarter or 
quarters elapsed since beginning of fiscal 


Liability—paying clerk cashed money 
orders upon strength of identification 
of forger made by reputable citizen of 
community, who now states that he did 
not misrepresent forger but merely 
introduced her to superintendent of 
post office cashing the money order; 
when erroneous payments discovered, 
forger deceased and left no estate; 
negligence imputed to superintendent 
and held liable for repayment to 
United States of loss sustained. Not 
for relief under section 409, Revised 
Statutes, or act March 4, 1925, 43 Stat. 
1266 

Railway mail clerks—compensation—com- 
putation of, under act February 28, 1925, 
Ss SEE s orcneccnesvemebenbannansettn 

Regulations—vehicles, use of own—depart- 
ment may adopt regulation providing for 
use of employees’ privately-owned con- 
veyances as means of accomplishing 
te ota nerekrenernatlethtne. 

Rural letter carriers—promotion—change 
of rate in pay, to correct clerical error 
apparent on face of records of Post Office 

Department as to total length of route, 

resulting from error in totalling distances 

comprising various portions of route, is 
effective from date error in addition was 
made, if otherwise entitled to increased 
rate from said date................-..... 

Superintendents of classified stations— 
computation of salary of superintendent 
under act, 43 Stat. 1057; substitute em- 
ployees may not be included in “number 

of employees assigned thereto”’......... ° 

POWERS OF ATTORNEY: 

See Attorneys. 
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PRACTICE: 
See General Accoun ing Office. 
PRINTING AND BINDING: 
Binding—District of Columbia, Govern- 
ment of—work may be done at Govern- 
ment Printing Office if facilities adequate, 
but not required to be done there._..._. 
“‘Cuts”—Agriculture, Department of- 
process of producing “ prints’’ and ‘‘cuts”’ 
for illustration purposes is not printing 

within act March 1, 1919, 40 Stat. 1270, 

and “cuts” may be procured elsewhere 

than at Government Printing Office 
Printing— 

Cards, tabulating, for statistical tabu- 
lating machines are printing within 
purview of act March 1, 1919, 40 Stat. 
1270, when printed in order to meet the 
needs of a particular office in which used, 
and must be procured from Public 
Printer unless he is unable to furnish 
cards of such stock, size and thickness_ 

District of Columbia, Government of— 
work may be done at Government 
Printing Office if facilities adequate, 
but not required to be done there___.__ 

“Prints”—Agriculture, Department of— 
process of producing “ prints” and “cuts” 
for illustration purposes is not printing 

within act March 1, 1919, 40 Stat. 1270, 

and “‘prints” may be procured elsewhere 

than at Government Printing Office___.. 
Supplies—inks, glues, and supplies manu- 
factured by Government Printing Office; 
departments and establishments must 
purchase from; exceptions. 


PRIVATE FUNDS: 
See Funds. 
PRIVATE PROPERTY: 
See Property. 
PROHIBITION, ENFORCEMENT OF: 
Agents—authority—without authority to 
contract and Government not bound by 
acts of; public charged with knowledge of 
limited authority and should not deal 


Evidence— 

Appropriation “Collecting the internal 
revenue, 1926,”’ not available for reim- 
bursement of a county official who 
advanced funds as a bribe test in appre- 
hending a Federal Internal Revenue 
agent, the case, including funds, having 
been taken over by Federal authorities 
Gor PIONITERs cvcinwneweswcossicitii.. 

Gambling losses sustained by agents in 
violation of State laws while securing 
evidence, not reimbursable_ ..........- 

Informers’ fees—payable from ‘‘Enforce- 
ment of Narcotic and National Prohibi- 
tion Acts”; not from “Collecting the 


Page 
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PROHIBITION, ENFORCEMENT 
OF—Continued. 
Seizures— 
Automobiles— 


Storage—automobile seized by local 
police after totally wrecked by owner, 
who was not apprehended; Federal 
prohibition agents not authorized to 
contract on behalf of Government and 
consequently may not obligate 
United States for storage charges in 
excess of proceeds received from sale 
PAN su isis sec daveteicd 
Storage on automobiles turned over to 
Treasury Department for use in 
enforcement, payable from appro- 
priation for enforcement current at 
time of turnover, regardless of year in 
which incurred 


Trucks— 


Seized under section 3450, Revised 
Statutes, storage incurred while 
proceedings were pending under 
State law; storage charges not pay- 
able from proceeds of sale when 
property was finally sold by a United 
Ghntes apenas. cssosen cad ove 
Turned over to Treasury Department 
pursuant to act March 3, 1925, 43 Stat. 
1116; may be used only for enforcement 
of customs laws, national prohibition 
and narcotic acts, and appropriations 
for said services exclusively applicable 
to maintenance, repairs, and opera- 
tion - 


PROMOTIONS: 
See Classification; Compensation; Pay. 
PROPERTY: 
Private— 
Damaged by Department of Agricul- 


ture—county road damaged by emer- 
gent heavy hauling by Bureau of Ani- 
mal Industry; payment for labor to 
repair said road not authorized from 
appropriation for general expenses of 


Damaged by the Army— 


Army officer’s claim for damage to 
private automobile not for settlement 
under Army appropriation act 
authorizing payment of claims inci- 
dent to training, practice, operation, 
or maintenance of Army--_--.......- 
Legislative history of appropriation 
provisions providing for settlement of 
claims of private property damaged 


Damaged by Forest Service—automobile 


repairs, extraordinary—reimbursement 
authorized where necessary as result of 
damage sustained while car was under 
hire to Forest Service. 


Damaged in the military service— 


Household goods of Army officer—no 
reimbursement in absence of evidence 
as to time, place, and manner of 
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Page | PROPERTY—Continued. 


442 


65 


Private—Continued. 
Damaged in the military service—Con. 

Mahogany table, ebony desk, and lamp 
shade, in transit, in connection with 
owner’s change of station; cost of 
repairs reimbursable within limits 
and subject to requirements of act 
March 4, 1921, 41 Stat. 1436, where 
delivered to carrier in good condition 
and received at destination damaged- 

Damaged in the naval service—automo- 
biles—claim of insurer for amount paid 
owner for damages for which enlisted 
man found responsible, while not acting 
within scope of employment, not pay- 
able from appropriation “Pay, miscel- 

laneous” under act July 11, 1919, 41 

et icasicvemtenbeantlitdhimumnin igtndetine 

Destroyed in transit—household effects 
of employee of Department of Agri- 
culture destroyed by fire while en route 
by van on change of station under con- 
tract to deliver for certain sum; settle- 
ment with owner by insurance com- 
pany does not constitute constructive 
delivery, and payment by Government 
of packing, crating, and hauling charges 
wpatenteet soi is~ da olived os-deuess~- 

Household effects—appropriation ‘‘ Met- 
ropolitan Police, 1924,” not applicable 
to payment for storage space on house- 
hold goods either lost, stolen, or aban- 
doned, confiscated by police depart- 
ment, and subsequently disposed of, 

because of inhibition in act March 3, 

1877, 19 Stat. 370, as to rental of build- 

ings or parts thereof in District of Col- 

umbia for use of Government before an 
appropriation shall have been made 
therefor in terms by Congress_____-- 

Lost in the military service— 

Reimbursement authorized to extent of 
reasonable, useful, necessary, and 
proper articles, as declared by Secre- 
tary of War, where attention given 
to saving Government property or 
human life in danger at same time. 
Wearing apparel and other property 
appertaining solely to wife or other 
dependents not reimbursable___-----.- 

Reimbursement not authorized under 
section 1, paragraph 3, act March 4, 
1921, 41 Stat. 1437, where property 
was not lost “during travel” but 
after reaching destination and being 
i Miabwocrrcbeustactnescecna keys 

Seized under the national prohibition 
act— 

Automobile seized and turned over to 
Treasury Department for use in en- 
forcement of prohibition laws; stor- 
age payable from appropriation for 
enforcement current at time of turn- 
over, regardless of year in which in- 
I icetiininmnastnwegtasncevesness 
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PROPERT Y—Continued. 
Private—Continued. 
Seized under the national prohibition 
act—Continued. 

Automobile seized by local police after 
being totally wrecked by owner, who 
was not apprehended; Federal pro- 
hibition agents not authorized to con- 
tract on behalf of Government and 
consequently may not obligate United 
States for storage charges in excess of 
proceeds received from sale of auto- 
mobile___. 

Truck turned over to Treasury Depart- 
ment pursuant to act March 3, 1925, 
43 Stat. 1116; may be used only for 
enforcement of customs laws, national 
prohibition and narcotic acts, and 
appropriations for said services exclu- 
sively applicable to maintenance, re- 
pairs, and operation of such vehicles. 
Where loaned to Department of Jus- 
tice, appropriation “‘Salaries, fees, and 
expenses of marshals, United States 
Courts,” not applicable to payment 
of gasoline, oil, and maintenance of_.. 

Seized under section 3450, Revised Stat- 
utes— 

Insurance company which reimbursed 
owner for theft of automobile has no 
right to proceeds derived from sale of 


incurred while proceedings 

were pending under State law; stor- 

age charges not payable from pro- 

ceeds of sale when property was finally 

sold by a United States marshal_____-- 
Public— 

Damages—collision of naval oil barge 

with Army dredge; damages may not 


Repairs—collision of naval oil barge with 
Army dredge; cost of any repairs made 
by Navy to Army dredge are re 
imbursable from War Department 
appropriation. 

State—National Guard property pur- 
chased by State from sources other than 
War Department and brought into Fed- 
eral service in 1917 by organizations of 
National Guard, under authority of cir- 
cular letter No. 1, July 3, 1917, issued 
by Chief of Militia Bureau, in which 
stated that for property thus brought 
into Federal service, State would re- 
ceive reimbursement in kind; obliga- 
tion of Federal Government discharged 
by issues of property in kind to Nation- 
al Guard of State under act July 11, 
1919, 41 Stat. 126, 127, and subsequent 
a 

PUBLIC BUILDINGS: 
Equipment for rented buildings—limit of 

10 per cent of rentals applies to aggregate 

rental from a particular site and not to 

rental from a particular building 
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Page | PUBLIC BUILDINGS—Continued. 


Erection—District of Columbia National 
Guard—frame shed or storehouse to be 
erected on Government owned land for 
storing or housing motor trucks and 
other equipment belonging to, is a public 
building or public improvement within 
inhibition of section 3733, Revised Stat- 
utes, and appropriation ‘‘ For expenses of 
camps, etc.,” act May 10, 1926, 44 Stat. 417, 
not providing specifically therefor, erec- 


tion of, unauthorized 
Forest Service— 


os Act March 3, 1925, 43 Stat. 1132— 


Building constructed or purchased 
during one fiscal year at cost in excess 
of $1,500, when improved during a 
subsequent fiscal year will not be re- 
garded as one of the six buildings 
authorized for the fiscal year in which 
the improvement is made, unless the 
total cost of the building plus im- 
provements places it in the next class 

Not more than $500 may be expended in 
furnishing a building with water and 


disposing of sewage. 
640 Repairs— 


Hospitals—rental of temporary quarters 
and moving expenses of patients, as 
well as for officers and employees of 
Marine Hospital at Chicago, pending 
repair work, authorized under appro- 
priation “Public buildings, salaries, 

expenses, 
SN ilsininentninsDcateiiandnhiiusigieind Gein 

Rented buildings—limit of 15 per cent 
of rentals applies to aggregate rental 
from a particular site and not to rental 


equipment, rent, general 


from a particular building. 

PUBLIC FUNDS: 

See Funds. 
PUBLIC LANDS: 

See General Land Office, 
PUBLIC MONEYS: 

See Funds. 
PUBLIC PROPERTY: 

See Property. 
PUBLIC UTILITIES: 


See Electricity; Gas; Telephones; Water. 


PURCHASES: 
See Contracts. 
QUARTERS: 
Adequacy— 
Army officer— 


Assigned quarters may not be ques- 
tioned, notwithstanding certificate 
by commanding officer as to inad- 
equacy; rental allowance not pay- 


Where officer reports at new station 
unaccompanied by family and leaves 
almost immediately with organiza- 
tion for overland march and upon re- 
turn of regiment is formally assigned 
public quarters reported by com- 
manding officer as intended for as- 
signment on first arrival, there was 
an assigmnent of adequate quarters 
under section 6, act June 10, 1922, 42 


Stat. 627 


Page 
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QUARTERS— Continued. Page | RATIONS: 
Adequacy—Continued. Commutation—Marine Corps—enlisted 


Coast and Geodetic Survey officer— 
Adequacy of public quarters to be deter- 
mined by competent superior author- 


In kind. See Compensation, allowances. 

Rental allowance— 

Army officer—adequacy of quarters 
assigned may not be questioned, not- 
withstanding certificate as to inad- 
equacy by commanding officer 

Dependents— 

Army officer— 

Minor son of Army officer in custody 
of divorced wife without alimony 
or maintenance for child, and 
former wife remarried, is not de- 
pendent, notwithstanding officer 
sends monthly allowance to former 
wife for support of child 

Mother (widow) of Army officer re- 
ceiving rental of $480 per annum 
from store building which she owns, 
and a pension exceeding aggregate 
amount of her son’s cash contribu- 
tions, is not dependent 

Where officer reports at new station 
unaccompanied by family and 
leaves almost immediately with 
organization for overland march 
and upon return of regiment is 
formally assigned public quarters 
reported by commanding officer as 
* tended for assignment on first 
arrival, there was assignment of 
adequate quarters under section 
6, act June 10, 1922, 42 Stat. 627, 
and rental allowance not payable 
for period of absence on march 

Navy officer—minor son of officer who 
is a midshipman at the Naval Acad- 
emy is not within the phrase “un- 
married children under 21 years of 
age,”’ entitling officer to allowance. _. 

Sick in hospital— 

Adequacy of public quarters to be de- 
‘termined by competent superior 
authority 

Philippine Scouts officer ordered to 
United States for treatment but not 
detached; quarters assigned and 
occupied by self and dependents 
prior to date of order not terminated 
under act May 31, 1924, 43 Stat. 250; 
allowance not payable en route or 
during treatment, or while sharing 
quarters with another officer on re- 
turn to station, dependents not re- 
turning with him 

Temporary—Marine Hospital, Chicago, 

Ill.—rental of temporary quarters and 

moving expenses of patients, as well as 

for officers and employees attached there- 
to, authorized under appropriation ‘‘ Pub- 
lic buildings, salaries, equipment, rent, 

general expenses, etc.,’’ act July 3, 1926, 

44 Stat. 875, while present buildings be- 

ing modernized and rehabilitated...... si 


man permitted for his own convenience 
to mess separately is not “‘an enlisted 
man not furnished rations in kind’ 
within meaning of act June 10, 1922, 42 
Stat. 630, and he may be paid only the 
WO OF 6 FR eriteic ge ecaspnny 0 


Hospital—Navy—value of, furnished re- 


tired Navy enlisted man transferred from 
naval home to hospital for observation 
and treatment, may be set off against 
retired pay, under paragraph 152-A, regu- 
lations of home 


REAL ESTATE: 
See Leases. 
Condemnation— 


Commerce Department—acquisition of 
helium-bearing gas land or interest 
therein by purchase, lease or condem- 
nation, for construction of pipe lines, 
as provided by act February 24, 1927, 44 
Stat. 1178, strictly an administrative 
duty and may not be delegated to con- 
tractor hired to construct pipe lines____ 

Parris Island and adjacent land on is- 
lands in South Carolina taken for en- 
largement of Marine recruiting station, 
under act July 1, 1918, 40 Stat. 724, and 
proclamation of the President vesting 
title in United States; hiring by Navy 
Department of attorneys to procure 
necessary evidence which should have 
been furnished by claimants contra- 
venes sec. 109, Criminal Code, 35 Stat. 


Purchases— 


District of Columbia school and play- 
ground sites—restriction of cost to as- 
sessed value plus 25 per cent applies to 
funds reappropriated from unexpended 
balances as well as new appropriation 
to which restriction is applied 

Land bid in by United States in part 
satisfaction of judgment against own- 
er; taxes payable from appropriation 
“Lands and other property of the 
United States,” for entire year, not- 
withstanding title acquired in August, 
lien for taxes under State law attach- 
ing in June; Government liable for in- 
terest only up to date title passed 

National Capital Park and Planning 
Commission authorized to pay not 
more than assessed valuation plus 25 
per cent, regardless of method of acqui- 
sition 

Option to purchase under lease agree- 
ment—rent not payable for occupation 
after expiration of lease-hold period and 
exercise of option, notwithstanding pro- 
vision in lease for rent to date title is 
actually transferred..........-....-- a 
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REAL ESTATE—Continued. 

Rights of way— 

Commerce Department—acquisition of 
helium-bearing gas land or interest 
therein by purchase, lease or condem- 
nation, for construction of pipe lines as 
provided by act February 24, 1927, 44 
Stat. 1178, strictly an administrative 
duty and may not be delegated to con- 
tractor hired to construct pipe lines -.._ 

Forest Service—purchase of strip of land 
leading to and surrounding spring from 
which water supply of ranger station on 
adjoining Government land procured, 
authorized under section 5, act March 3, 
1925, 43 Stat. 1133, if considered neces- 
sary to render site suitable for a station. 

RECESS APPOINTMENTS: 
See Appointments. 
REENLISTMENT ALLOWANCE: 

See Gratuities. 

REGULATIONS: 

Agriculture, Department of—advance of 
public funds for subsistence expenses— 
regulations, including bond, prescribed 
by Secretary applicable; procedure un- 
der act June 3, 1902, 32 Stat. 303, not 
changed by subsistence expense act June 3, 


Alaska Railroad employees— 

Idle time—quarters in kind while em- 
ployees idle awaiting favorable weather; 
may prescribe, and that value shall be 
considered as part of compensation 

Leaves of absence—regulations may pre- 
scribe that while on leave with pay 
they shall receive only the pay ordina- 
rily paid in cash, exclusive of value of 
allowances furnished in kind while on 


Post Office Department—vehicles, use of 
own—department may adopt regulation 
providing for use of employees’ privately 
owned conveyances as means of accom- 
plishing official travel 

Standardized Government travel regula- 

tions— 

Absences between 8 8. m. and 6 p. m.— 
decisions of accounting officers as to, 
not changed by regulations 

Budget Bureau circular No. 195, appli- 
cable to travel by board of managers, 
National Home for Disabled Volunteer 
Soldiers, after October 1, 1926, said 
board coming within act June 3, 1926, 


Expert witness; retired Navy officer em- 
ployed by Justice Department as, is 
civilian officer or employee of United 
States, and as such governed by sub- 
sistence expense act of 1926, and regula- 
tions under 

Taxicabs—paragraph 8(a) dispenses with 
necessity of showing cheaper form of 
transportation not available only under 
conditions specified therein; i. e., 
between hotel or residence and station 
Ei ccicanenitinrnie ovewreneynensnen 


Page | BEGULATIONS—Continued. 


Standardized Government travel regula- 
tions—Continued. 

Tips to library stewards on vessels— 
standardized Government travel regu- 
lations, paragraphs 8, 47, 55, 99; con- 
trolled by, and reimbursement author- 
ized if total to all stewards does not 
exceed 10 per cent of first-class steamer 


Waiver—receipts for traveling expenses— 
furnishing of, in cases where necessary 
may not be waived by administrative 


RELEASES: 

Final—certificate as to correctness of 
amount paid and of “no further claims 
against United States” constitutes; fur- 
ther payment precluded 


REMAINS: 
See Burial expenses; Transportation, 
RENT: 
See Leases. 
Containers, empty— 
Payment for nonreturn authorized in 
accordance with enlargement of legal 
liability of United States by oral con- 


Tank car—rent for period held beyond 
free time to test gasoline to settle dis- 
putes as to quality, not chargeable to 
United States, the contract not pro- 
viding for such charges and delay in 
unloading gasoline after delivery not 
being unreasonable 

RENTAL ALLOWANCE: 

See Quarters. 
REPAIRS: 

See Leases; Property: Public buildings. 
REPORTS: 

Supreme Court, United States—distribu- 
tion—Customs Court, formerly Board of 
General Appraisers, designated court and 
removed from supervision by an executive 
office; not executive office within sec- 
tion 227, Judicial Code, and not one of 
courts named therein entitled to receive 
— 

RESTORATIONS: 

See Leases. 

RETIREMENT: 

See Pay. 

Civilian— 

Alaska Railroad employees—retirement 
act not applicable to 

Deductions— 

Employee in nonpay status and deduc- 
tions made from appropriation and 
credited to fund; adjustment between 
fund and appropriation to be made 
by General Accounting Office______. 

Interest—deductions not timely taken, 
due to administrative errors; interest 
not to be charged employee when 
making refund 

Not made from pay of employee; matter 
is for treatment as delayed retirement 
deduction and handled as such 
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RETIREMENT— Continued. BRETIREMENT—Continued. 
Civilian—Continued. Civilian—Continued. 
Deductions—Continued. Page Retention after age— 
Panama Canal employee receiving Certificate ‘‘as of course” by head of 


retired pay as retired marine, amount 
of which is deducted from salary as 
watchman; retirement deductions 
should be computed on basis of total 
salary rate of civilian position and 
charged to salary appropriation, and 
nothing to appropriation chargeable 
with retired pay 

Pay roll—notation “not within act 
May 22, 1920,” previously required 
opposite names of employees not 
subject to retirement act, no longer 
required. General certification re- 
quired by General Accounting Office 
regulations No. 34, supplement No. 2, 
sufficient 

Postmasters, acting—appointed, pro- 
moted, or transferred from positions 
in classified civil service are subject to 
civil retirement act July 3, 1926, 44 
Stat. 904, and deductions proper 

Refund to employee of naval establish- 
ment of deductions made subsequent 
to his reaching the retirement age and 
while retained in service without 
being certified therefor, not author- 


Refunds—deductions grroneously made 
from pay of employee not subject to 
retirement laws and amount thereof 
paid to Bureau of Pensions; procedure 
for adjustment. 

8t. Elizabeths Hospital employees— 
use of retirement funds to supplement 
appropriation becoming deficient 
because deficiency bill failed unau- 
thorized; deductions must be account- 
ed for and deposited monthly in 
Treasury to credit of retirement and 
disability fund in accordance with 
section 10, act July 3, 1926, 44 Stat. 
910, and general regulations No. 54, 
July 6, 1926, of General Accounting 


Set-off, authorized against retirement 
deductions for amount paid into court 
by litigants and embezzled by acting 
assistant clerk while in official capac- 
ity as accountable officer of Govern- 


Mixed Claims Commission, United 
States agency—employees of, who en- 
tered service directly from positions 
under classified civil service are sub- 
ject to the operation and benefits of 
retirement act............. Sapeenncensanel fe 


department or office concerned based 
on application of employee who 
proves his efficiency and physical 
fitness for retention under section 2, 
act July 3, 1926, 44 Stat. 905, and 
approval thereof and certification by 
Civil Service Commission must 
both be made before retirement age 
reached in order to prevent automatic 
separation from service on such attain- 
ment. No exception to statutory 
requirements 


Certificate by head of department and 


approval and certificate of Civil Serv- 
ice Commission must both be made 
before employee reaches age of re- 
tirement, under act March 3, 1927, 
44 Stat. 1380, which eliminates re- 
quirement in retirement act of May 
22, 1920, 41 Stat. 614, that certifica- 
tion be made not less than 30 days 
prior to attainment of retirement age. 
Service after reaching retirement age, 
without certification, and before date 
of act March 3, 1927, and service under 
certification not made within former 
required time, validated 


Certificate by bead of department, form 


No. 2318, executed prior to February 
8, 1927, the date of 6 Comp. Gen. 511, 
accepted where otherwise regular, but 
its use will not be considered as ful- 
filling the conditions of the statute 
after February 8, 1927, so as to retain 
employees in service. 


Certificate by head of department in 


which employee had had no service 
prior to, the certificate being dated 
one day before arrival at retirement 
age, ineffective to prevent automatic 
separation from service upon reaching 
retirement age 


Civil service Form No. 2318, containing 


statement of employee’s services, 
recommendation by subordinate ad- 
ministrative official and approval by 
head thereof, not equivalent to certifi- 
apt oe aeneteanepenedllin 


Employee is automatically separated 


from service when reaches retirement 
age without having been certified; 
no authority to restore duty status___ 


Naval Establishment employee not 


certified for retention is in de facto 
status and deductions made from sal- 
ary subsequent to reaching retirement 
age may not be refunded... 
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RETIREMENT—Continued. 
Civilian—Continued. 
Retention after age—Continued. 

Service of less than 15 years, no auto- 
matic separation, and requirement for 
certificate under act July 3, 1926, 44 
Stat. 904, not applicable; compensa- 
tion payable for services rendered 
after reaching retirement age____- 

Service to be counted for—active enlisted, 
after March 7, 1909, of employee of 

Naval Establishment, on which no right 

to retirement pay, pension, or disability 

compensation accrues, may be counted 
for retirement 

Status—retirement status not terminated 
by 8-day break in continuity of employ- 
ment under an unclassified position; rule 


Unclassified positions—Tax Appeals, 
Board of—retirement status not ter- 
minated by 8-day break in continuity 
of employment under unclassified posi- 
tion caused by delay in reappointment 
after expiration of term of office; rule 
stated 

Foreign Service— 

Additional personnel, to which act July 
3, 1926, extended, not required to de- 
posit 5 per cent of their salary for any 
time prior to July 3, 1926 

Leaves of absence—transit time to and 
from United States counted as service 
and to be included in determining if 
leave period exceeds six months within 
section 18 (p), act May 24, 1924._______ 

Military—Naval Reserve (Flect) trans- 
ferred members—double time for Spanish- 
American War service may not be count- 
ed in computing service necessary to en- 
title to transfer to retired list of regular 
Navy under section 24, act February 28, 
1925, 43 Stat. 1087 

REWARDS: 

Deserters—voluntary surrender to civil 
officer who takes man into custody and de- 
livers him to nearest military post; con- 
ditions of law complied with and payment 
of reward authorized 

Informers— 

Customs Service—informer entitled to 
reward not to exceed 25 per cent of ap- 
praised value of seized vehicle forfeited 
and retained by Government 

Prohibition, enforcement of—fees payable 
from “Enforcement of narcotic and na- 
tional prohibition acts”; not from ‘‘ Col- 
lecting the internal revenue”’ 

Property, public—stolen—platinum valued 
at $250,000; Secretary of War authorized 
in his discretion to offer reward for re- 
covery, in amount deemed advisable, 
and if recovered, to direét payment from 
“Contingencies of the Army” for fiscal 
year in which offer made 


DIGEST 


RIFLE MATCHES: 
Interstate— 

Attendance at, by civilian employees of 
Government who are members of Na- 
tional Guard without loss of pay, time, 
or efficiency rating, authorized 

Attendance of officers and men of State 
staff corps and departments, District 
of Columbia National Guard, not 
equivalent to attendance at regular 
ordered drills held during their ab- 
sence for drill pay purposes_........_. 

International—District of Columbia em- 
ployees belonging to National Guard; 
not entitled to leave under section 49, act 

March 1, 1889, 25 Stat. 779, as amended 

by act July 1, 1902, 32 Stat. 615, for pur- 

pose attending final “try outs,” and 

International rifle matches, Rome, Italy, 

May 20 to June 5, 1927, as candidates for, 

and as members of, rifleteam to be sent by 

National] Rifle Association. Appropria- 

tion for “ Pay of troops other than Gov- 

ernment employees,”’ act May 10, 1926, 

44 Stat. 448, under head of * Militia,” 

not applicable to payment of pay for per- 

formance of such duty to members of 

National Guard not Government em- 

ployees 


RIVERS AND HARBORS: 
See War Department. 


ROADS: 

County road damaged by emergent haul- 
ing by Bureau of Animal Industry, 
Department of Agriculture; labor for 
repairing may not be paid from appro- 
priation for genera] expenses of bureau. 

State— 

Construction—contribution toward con- 
struction not authorized from ‘‘Gen- 
eral expenses, Lighthouse Service, 
1927,” notwithstanding incidental ben- 
efit to Lighthouse Service 

Federal aid—prohibition in acts July 11, 
1916, and November 9, 1921, as to use 
of Government funds in aid of con- 
struction or reconstruction of any 
bridge or ferry over which toll is 
charged, is equally applicable to the 
portion of highway leading thereto. 
Authority in independent statute to 
construct toll bridge does not affect 
restriction, and immaterial whether 
toll bridges or ferries constructed 
before or after Federal aid legislation... 


ROYALTIES: 
See Patents. 


RUBBER STAMPS: 

Purchase for the Treasury Department, 
its bureaus and offices, and field service, 
should be made from general supply 
contractor and charged to stationery 
appropriation 
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ST. ELIZABETHS HOSPITAL: 
Inmates— 

Indigent—use of retirement deductions to 
supplement appropriation becoming 
deficient because deficiency bill failed 
unauthorized; deductions must be 
accounted for and deposited monthly 
in Treasury to credit of retirement and 
disability fund in accordance with sec- 
tion 10, act July 3, 1926, 44 Stat. 910, 
and general regulations No. 54, July 6, 
1926, of General Accounting Office 

Subsistence— 

Noncommissioned officers are enlisted 
men, and when admitted by order of 
head of department, may be subsisted 
without expense to them 

Officers (warrant) are, under section 11, 
act June 10, 1922, 42 Stat. 630, on same 
basis as commissioned officers and 
required to pay the charge of $1 per 


Pensioners hospitalized at St. Elizabeths 
Hospital; pension money is subject to 
deduction unless and until veteran comes 
under jurisdiction of Veterans’ Bureau... 

SALARIES: 
See Compensation; Pay; Wages. 
SALES: 

Proceeds—wild animals on Government 
reservations—proceeds of sales of meats, 
carcasses, etc., of, are not applicable to 
expenses of herding, corralling, feeding, 
slaughtering, and refrigeration, incurred 
prior to and in connection with sale 

Refunds— 

Disbursing officers are not entitled to 
credit for refunds made to purchasers 
of surplus property sold ‘‘as is’ and 
“‘where is’’ without warranty or guar- 
anty, notwithstanding findings of local 
board of sales or orders of a superior 


Resales—refund authorized of required 
deposit, together with excess of net pro- 
ceeds over original sales price, after 
deducting expenses of resale 

Subject matter— 

Antifreeze liquid—disbursing officers are 
not entitled to credit for refunds made 
to purchasers of surplus property sold 
“as is” and “where is” without war- 
ranty or guaranty, notwithstanding 
findings of local board of sales, or orders 
of a superior officer 

Cords, body for gas mask knapsack— 
refund authorized of required deposit, 
together with excess of net proceeds over 
original sales price, after deducting 
expenses of resale 

Lands— 

Indian—tegister of local land office 
entitled to fees and commissions 
under section 2238, Revised Statutes. 


SALES—Continued. 
Subject matter—Continued. 
Lands—Continued. 

Public—claims for refund of purchase 
money under act March 26, 1908, as 
amended by act December 11, 1919, 
having been disallowed because not 
filed within statutory period may not 
be reopened and considered under act 
February 9, 1925, 43 Stat. 817. New 
claim under latter statute necessary _- 

SCHOOLS: 
See Colleges, schools, and wniversities. 
SEAMEN: 
Destitute American— 
Bootlegging—satisfactory establishment 
of engagement in; not entitled to relief 
under section 4577, Revised Statutes__- 
Medical treatment—placing in foreign 
hospital by master of vessel without 
being discharged precludes payment 
for, although injured before entering 
ship’s service 
Relief— 

Transportation—vessel libeled and 
sold in foreign port and master neg- 
lected or refused to provide for return 
of crew to United States; deduction 
by consul from proceeds of sale re- 
ceived from foreign court of amount 
expended in returning seamen proper, 
such ‘amount to be deposited into 
Treasury to credit of appropriation 
to which expense charged 

Voluntarily left United States Marine 
Hospital at which receiving author- 
ized relief and embarked as passenger 
on voyage to foreign country, arriv- 
ing in destitute condition; no relief 
authorized, status being that of des- 
titute American citizen for whom no 
aid from public funds is provided by 
law, notwithstanding ordinary occu- 
pation seaman 

Disabled American—medical treatment 
furnished on return trip to United States 
under contract with steamship company; 
additional allowance for said treatment 
not authorized 

Wages of deceased or deserting seamen un- 
claimed in district court registry more 
than six years and erroneously deposited 
by .clerk into miscellaneous receipts may 
not be refunded under section 3689, Re- 
vised Statutes. Adjustment authorized 
by withholding equal amount from sub- 
sequent deposit of similar funds over 
which court has jurisdiction 

SET-OFF: 

Customs duties—balance due United States 
from creditor may be set off against 
amount due it as refund of overpaid 


Income tax refunds—interest on refund 
ceases when used as a set-off 
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SET-OFF—Continued. 

Interest—Marine Corps enlisted man— 
value of overdrawn clothing account of 
enlisted man should be set off on date of 
discharge against any credit due him for 
savings deposit and interest. ............ 

Retired pay—Navy enlisted man—value of 
hospital rations may be set off against re- 
tired pay of Navy enlisted man trans- 
ferred from naval home to naval hospital 
for observation and treatment, under para- 
graph 152-A, regulations of the home. --. 

Retirement deductions—clerk, acting assist- 
ant, United States Court, Panama Canal 
Zone; set-off against retirement deduc- 
tions authorized, for amount paid into 
court by litigants and embezzled by clerk 
while in official capacity as accountable 
officer of Government. -............-...- 

Savings deposit—Marine Corps enlisted 
man—value of overdrawn clothing ac- 
count of enlisted man should be set off on 
date of discharge against any credit due 
him for savings deposit and interest - _.... 

SETTLEMENTS: 

See Disbursing officers and agents; General 
Accounting Office. 

SIX MONTHS’ DEATH GRATUITY: 

See Gratuities. 

SPECIAL DEPOSITS: 

See Accounts. 

SPECIFICATIONS: 

See Contracts. 

STANDARDIZED GOVERNMENT 

TRAVEL REGULATIONS: 

See Regulations. 

STATE, DEPARTMENT OF: 

See Foreign Serrice. 

STATES: 

See Licenses; Sazes. 

Colorado—National Guard property pur- 
chased by State from sources other than 
War Department and brought into Fed- 
eral service in 1917 by organizations of 
National Guard, under authority of cir- 
cular letter No. 1, July 3, 1917, issued by 
Chief of Militia Bureau, in which stated 
that for property thus brought into Fed- 
eral service State would receive reimburse- 
ment in kind; obligation of Federal Gov- 
ernment discharged by issues of property 
in kind to National Guard of State under 
act July 11, 1919, 41 Stat. 126, and subse- 


Ferries—prohibition in acts July 11, 1916, 
and November 9, 1921, as to use of Goy- 
ernment funds in aid of construction or 
reconstruction of any bridge or ferry over 
which toll is charged, is equally applica- 
able to the portion of highway leading 
thereto. Authority in independent 
statute to construct toll bridge does 
not affect restriction and immaterial 
whether toll bridges or ferries construct- 
ed before or after Federal-aid legislation. 
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STATES—Continued. 
Federal] aid—Continued. 

Highways—appropriation “General ex- 
penses, Lighthouse Service, 1927,”" not 
available to make a contribution to aid 
State authorities in the construction of 
a public highway, even though the 
building of such highway may result in 
an incidental benefit to the Lighthouse 
Roads—prohibition in acts July 11, 1916, 
and November 9, 1921, as to use of Gov- 
ernment funds in aid of construction or 
reconstruction of any bridge or ferry 
over which toll is charged, is equally ap- 
plicable to the portion of highway lead- 
ing thereto. Authority in independent 
statute to construct toll bridge does not 
affect restriction and immaterial wheth- 
er toll bridges or ferries constructed be- 
fore or after Federal-aid legislation _.__- 
Hospitals—Veterans’ Bureau beneficiaries— 
under section 9, act July 2, 1926, 44 Stat. 
795, if entitled to disability compensa- 

tion under paragraph (1), (2), or (3) of 
section 202, act June 7, 1924, 43 Stat. 618, 
may be reimbursed for payments made 
to State institutions for treatment in- 
curred prior to July 2, 1926, during per- 
iods covered by such awards of disabil- 
ity compensation, although hospital- 
ization unauthorized by Veterans’ 


Rhode Island—divorce—Navy enlisted 
man-—payment of six months’ gratuity to 
widow not barred by reason of State stat- 
ute providing that decrees of divorce shall 
not become final and operative until six 
months after trial and decision, where hus- 
band died after interlocutory decree but 
before final decree entered ............... 


STATUTORY CONSTRUCTION: 
Appropriation made for particular object, 
by implication confers authority to incur 
expenses necessary or proper, or incident 
to proper execution of object, unless anoth- 
er appropriation makes more specific pro- 
vision for such expenditures or they are 
prohibited by law; or unless manifestly 
evident from various precedent appropria- 
tion acts that Congress specifically legis- 
lated for certain expenses of Government, 
creating implication that such expendi- 
tures should not be incurred except by 
eT 


Implication—implied repeals of statutes 


Legislative intent— 
History of legislation to be considered to 
determine intent of Congress. --........ 
Operation of a statute must be restricted 
within narrower limits than its words 
import where the literal meaning ex- 
presses cases not intended by the legis- 
lative body...........- achnencons amen 
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STATUTORY CONSTRUCTION—Con. 


Legislative intent—Continued. 
Statute is presumed to have been enacted 
in light of existing regulations and prac- 


Repeated words or phrases in same stat- 
utes—presumed to have same sense 
throughout, and where clear in one in- 
stance, will be applied elsewhere unless 
whole statute clearly indicates intention 
to use in different senses............-.-..- 

Retroactive effect—construed not to have 
where room for doubt_..........-...-.--. 

Revised Statutes—provision in former law 
not carried into Revised Statutes, there- 


STENOGRAPHIC SERVICES: 


See Personal services. 


STORAGE: 


Property— 
Private— 

Automobile seized by local police after 
totally wrecked by owner, who was 
not apprehended; Federal prohi- 
bition agents not authorized to con- 
tract on behalf of Government and 
consequently may not obligate 
United States for storage charges in 
excess of proceeds received from sale 
Re 

Automobiles seized under prohibition 
act and turned over to Treasury De- 
partment for use in enforcement; 
payable from appropriation for en- 
forcement current at time of turn-over, 
regardless of year in which incurred... 

Household effects—District of Colum- 
bia appropriation ‘“ Metropolitan 
Police, 1924,” not applicable to pay- 
ment for storage space on household 
goods either lost, stolen, or aban- 
doned, confiscated by police depart- 
ment, and subsequently disposed of, 
because of inhibition in act March 
8, 1877, 19 Stat. 370, as to rental of 
buildings or parts thereof in District 
of Columbia for use of Government 
before an appropriation shall have 
peen made therefor in terms by Con- 


Resale—storage charges deductible 
before refunding, in accordance with 
terms and conditions of sale.......... 

Seized under section 3450, Revised 
Statutes; storage incurred while pro- 
ceedings were pending under State 
law; storage charges not payable from 
proceeds of sale when property was 
finally sold by a United States 
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See Compensation, allowances; Regulations; 
Traveling expenses. 

Advance of public funds—Agriculture, De- 
partment of—regulations, including bond, 
prescribed by Secretary of Treasury ap- 
plicable; subsistence expense act June 3, 
1926, 44 Stat. 688, superseding act June 3, 
1008; SB DUNG COR a ncsdescbicicisccceccde 

Aerial surveys—Navy officer and men trav- 
eling to and from naval oil shale reserves; 
per diem allowance payable.............. 

Appointments—fractional days—Veterans’ 
Bureau employee entitled under his ap- 
pointment to subsistence as part of his 
compensation, ordered to proceed to 
another city for sufficient duration to re- 
quire incurrence of additional expense for 
subsistence; reimbursement authorized-. 

Army officers— 

Per diems— 

Officer on duty as instructor at Nation- 
al Guard camp of instruction is not 
entitled to per diem allowance not- 
withstanding orders so provided. 
May be reimbursed pro rata cost of 


Officer traveling by own automobile to 
various units of National Guard for in- 
struction purposes, where left station 
at 7 p. m. or later and returned before 
midnight of same day, not entitled 
to reimbursement, in absence of pre- 
sumption of necessity for incurring 


Court for China—actual expenses—judge 


and district attorney holding court out- 
side Shanghai entitled to, not exceeding 
$8, for each day at place of court; for days 
of travel to and from court prior to July1, 
1926, not in excess of $5 per day.......... 


District attorney for Court for China— 
where court held outside of Shanghai en- 
titled to actual expenses of subsistence 
not exceeding $8 for each day at place of 
court; for days of travel to and from 
court prior to July 1, 1926, not in excess 
i ietreteewtecenntencotatencnce 


Foreign Service officers—officers ordered to 
Washington, D. C., for temporary or 
“special” duty on board of review of 
Foreign Service personnel, for conferences, 
or on work of their offices, may be paid 
actual and necessary expenses or per 
diems in lieu thereof subject to limitations 
imposed by subsistence expense act of 
1926, and standardized Government 
travel regulations, such temporary de 
tails not being assignments to duty in 
Department of State...................- 
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SUBSISTEN CE—Continued. 
Fractional days— 
Actual expenses— 

Engineer Corps—credit allowed for 
payments; no relief to employee 
where amount has been refunded and 
disallowance in disbursing officers’ 
accounts adjusted. .............--.-. 

Neither standardized Government 
travel regulations nor act July 3, 1926, 
44 Stat. 688, changes decisions rela- 


Veterans’ Bureau employee entitled 
under his appointment to subsistence 
as part of his compensation, ordered 
to proceed to another city for suffi- 
cient duration to require incurrence 
of additional expense for subsistence; 
reimbursement authorized. .--.-_ ~~... 

Actual expenses or per diems—Washing- 
ton to Baltimore—travel by steam road 
where no charge for subsistence. State- 
mnt showing actual saving of time by 
use of steam over electric road no longer 
required if shown travel over electric 
road would have necessitated departure 

before 8 a. m. or arrival after 6 p. m___. 

Per diems—Army officer traveling by 
own automobile to various units of 

National Guard for instruction pur- 

poses, where left station at 7 p. m. or 

later and returned before midnight of 

same day, not entitled to reimburse- 

ment, in absence of presumption of 

necessity of incurring such expenses___- 
Headquarters— 

Actual expenses— 

Agriculture, Department of, employees 
—deputy game warden with head- 
quarters designated as Union Stock 
Yards, whichare withincorporatelim- 
its of city of Chicago, is not in a travel 
status while on duty in another part 
of the city and is not entitled to reim- 
bursement of subsistence expenses.__ 

Internal Revenue employees—travel 
status away from post of duty entitles 
to reimbursement, but where later 
order constitutes assignment to such 
place for duty and duties do not relate 
to those of former station, such order 
established new post of duty, termi- 
nating subsistence right, and subse- 
quent order purporting to consum- 
mate transfer effective at still later 
date ineffectual to continue travel 


Actual expenses or per diems— 

Foreign Service officers ordered to State 
Department for temporary or ‘‘spe- 
cial’’ duty on board of review of For- 
eign Service personnel, for confer- 
ences, or on work of their offices, may 
be paid actual and necessary expenses 
or per diems in lieu thereof subject to 
limitations imposed by subsistence 
expense act of 1926, and standardized 
Government travel regulations, such 
temporary details not being assign- 
ments to duty in Department of State 
within purview of section 14, act May 
24, 1924, 43 Stat. 143 
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SUBSISTEN CE—Continued. 
Page Headquarters—Continued. 
Actual expenses or per diems—Con. 
Justice, Department of—special assist- 
ants to Attorney General—designa- 
tion of place of residence as, for pur- 
pose of paying actual expenses or per 

567 diem in lieu thereof while absent 

therefrom, will not be objected to in 

view of nature and limited duration 

of employment to handle special 

cases, where appointment made un- 

der section 366, Revised Statutes. __. 
Home— 

Actual expenses—Internal Revenue em- 
ployee on temporary duty at home of 
parents while in bona fide travel status 

417 away from designated headquarters; 
payments to parents for meals and lodg- 
ing not precluded by section 1765, Re- 
vised Statutes, and reimbursable where 
parents not dependent on traveler --._- 

Per diems—General Land Office inspec- 
tors on temporary duty at domicile, 
while in bona fide travel status away 
from their headquarters; entitled to 


Hospital— 

Internal Revenue employee taken sick 
while attending court as Government 
witness and went to hospital; status 
as witness not affected thereby, as ap- 

639 parently ready to testify when called 
and held for that purpose instead of 
being permitted to return home; sub- 
sistence and other expenses at hospital 
reimbursable as traveling expenses, 
employee being in a travel status for 
purpose of testifying..................- 

Navy—pay of retired enlisted man trans- 
ferred from naval home to naval hos- 
pital for observation and treatment 
subject to set-off for value of rations fur- 
nished while at hospital..... .......... 

St. Elizabeths— 

Inmates— 

Noncommissioned officers are en- 
listed men; and when admitted by 
order of head of department, may 
be subsisted without expense to 


Officers (warrant) are, under section 

11, act June 10, 1922, 42 S tat. 630, on 

351 same basis as commissioned officers 
and required to pay the charge of 

ED steht eoacennes ahecesas 

Judge for Court for China—judge holding 

court outside of Shanghai entitled to 

actual expenses of subsistence not exceed- 

ing $8 for each day at place of court; for 

days of travel to and from court prior to 

July 1, 1926, not in excess of $5 per day - - 
Jurors—per diems—place of holding court 

too far from residence to permit return 

thereto “from day to day.” Calendar 

day intended by act April 26, 1926, 44 

Stat. 323, authorizing payment upon 

613 certificate by court or commissioner . .... 
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SUBSISTEN CE—Continued. Page | SUBSISTENCE—Continued. Page 
Lodgings—actual expenses—internal reve- Route—Continued. 


oo ne ee 


nue employee on temporary duty at home 
of parents while in bona fide travel status 
away from designated headquarters; pay- 
ments to parents reimbursable where not 
dependent on traveler _-__...........----- 


Meals—actual expenses—internal revenue 
employee on temporary duty at home of 
parents while in bona fide travel status 
away from designated headquarters; pay- 
ments to parents reimbursable where not 
dependent on traveler _.............---- 


Navy officers and enlisted men on aerial 
surveys traveling to and from naval oil 
shale reserves; entitled to per diem al- 
lowances 


Nonsubsistence expenses—mineral inspec- 
tors of General Land Office in receipt of 
per diem in lieu of subsistence not en- 
titled to have tents, cots, bedding rolls, 
blankets and food supplies, which are 
items incident to subsistence, transported 
at public expense, either by way of reim- 
bursement or on a Government bill of 
lading 


Nurses of the Army—right to receive trans- 
portation and necessary expenses not af- 
fected by subsistence expense act June 3, 
1926, 44 Stat. 688, such act not applying 
to Army, Navy, Marine Corps, or rail- 
SH DRT inn cnnctinccasaesnagness 


Rate— 

Actual expenses—Army officer on duty 
as instructor at National Guard camp 
of instruction is not entitled to a per 
diem allowance notwithstanding orders 
so provided. May be reimbursed pro 
rata cost of officers’ mess. ............. 


Per diems—W ar Department employees— 
travel order dated June 10, 1926, pre- 
scribed flat per diem of $4 in accordance 
with A. R. 35-4060 and not modified by 
competent authority; payment of $6 
rate under act June 3, 1926, 44 Stat. 689, 
unauthorized for travel under said order 
on and after July 1, 1926, effective date 


Receipts—furnishing of, in cases where 
necessary, may not be waived by admin- 
istrative regulations. ...............--..- 

Route— 

Fractional days—Washington to Balti- 
more—travel by steam road where no 
charge for subsistence. Statement 
showing actual saving of time by use of 
steam over electric road no longer re- 
quired if shown travel over electric road 
would have necessitated departure 
before 8 a. m. or arrival after 6 p.m... 


744 
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244 


693 


116 


Leaves of absence—assistant trade com- 
missioner ordered to Washington, D.C., 
from Peru, via $4n Francisco and other 
Pacific Coast cities, for performance of 
official duty, who, en route, abandons 
official routing on receipt of cablegram 
advising of illness of mother and pro- 
ceeds direct to Washington, considered 
in leave status from time departs from 
official route and not entitled to reim- 
bursement of subsistence or traveling 
expenses thereafter. ..................- 


Tips—stewards—standardized Government 


travel regulations, paragraphs 8, 47, 55, 
99; controlled by, and reimbursement 
authorized if total to all stewards does not 
exceed 10 per cent of first-class steamer 


Washington, D. C.—Foreign Service offi- 


cers ordered to Washington, D. C. for 
temporary or “‘special’’ duty on board of 
review of Foreign Service personnel, for 
conferences, or on work of their offices, 
may be paid actual and necessary ex- 
penses or per diems in lieu thereof subject 
to limitations imposed by subsistence ex- 
pense act of 1926, and standardized Gov- 
ment travel regulations, such temporary 
details not being assignments to duty in 
Department of State within purview of 
section 14, act May 24, 1924, 43 Stat. 143- 


Witnesses— 


Actual expenses— 

Internal revenue employee taken sick 
while attending court as Government 
witness and went to hospital; status 
as witness not affected thereby, as ap- 
parently ready to testify when called 
and held for that purpose instead of 
being permitted to return home; sub- 
sistence and other expenses at hos- 
pital reimbursable as traveling ex- 
penses, employee being in a travel 
status for purpose of testifying ---.-_. 

Navy officer, retired, employed by 
Department of Justice as expert wit- 
ness, is officer or employee of United 
States during such employment, and 
reimbursement of, to and from place 
of service, is governed by subsistence 
expense act of 1926 and standardized 
Government travel regulations... __. 

Per diems—place of holding court too far 
from residence to permit return thereto 

“from day to day.” Calendar day 

intended by act April 26, 1926, 44 Stat. 

323, authorizing payment upon certifi- 


701 


661 


613 


712 


cate by court or commissioner........ 480, 835 


SUBSISTENCE ALLOWANCE: 
Absent sick in hospital—Army officer not 


entitled to allowance while sick in hos- 
pital as the result of his own misconduct. 
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SUBSISTENCE ALLOWANCE—Con. 
Dependents— 

Minor son of naval officer who is a mid- 
shipman at the Naval Academy is not 
within the phrase “‘unmarried children 
under 21 years of age” entitling officer 





Mother (widow) of Army officer receiving 
rental of $480 per annum from store 
building which she owns, and a pension 
exceeding aggregate amount of her son's 
cash contributions, is not dependent... 

Marine Corps enlisted man permitted for 
his own convenience to mess separately 
is not “an enlisted man not furnished 
rations in kind” within meaning of act 
June 10, 1922, 42 Stat. 620, and he may be 
paid only the value of a ration........ ont 

SUITS: 

Federal officers—expenses of having a suit 
instituted against a Federal officer in his 
official capacity in a State court removed 
to a Federal court are payable from appro- 
priation “‘ Miscellaneous expenses, United 
ee 

SUNDAYS AND HOLIDAYS: 

Compensation— 

Alaska Territorial Legislature— 
Members entitled at rate of $15 per day 

if attending session or if present at 
session immediately preceding and 
immediately following Sunday or 
holiday on which there was no ses- 
sion. Not entitled for days absent 
because of sickness. Entitled for 
days absent from session on official 
business of legislature............... 
Officers and employees are entitled at 
rate of $8 per day under section 1861, 
Revised Statutes, for each day of 
session, including Sundays and holi- 
days on which shown to have per- 
formed service or to have been avail- 
able for duty. No authority to pay 
additional compensation for over- 
CD... ncnsnae nodunaavenescanduanénte 
SURETIES: 
See Bonds. 
TARIFF COMMISSION: 

Transcripts of testimony—purchase of tran- 
scripts of testimony before Senate select 
committee from appropriations of com- 
mission not authorized, as not necessary 
for work of commission ................ eo 

TAX APPEALS, BOARD OF: 

Deposition taken by a United States com- 
missioner, upon application of Commis- 
sioner of Internal Revenue is payable 
out of “Collecting the internal revenue, 
1926,” and not from ‘‘Fees of commis- 
sioners, United States Courts” 

TAXES: 

Income—refunds and credits—interest on 
refund ceases when used as @ set-off...... 

Internal revenue—refunds and credits— 

interest on, not payable subsequent to 
entry of final judgment_................. 
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TAXES—Continued. 

State— 

Gasoline— 

Commissaries—price at which dispo- 
sition of gasoline may be made can 
have no bearing on obligation to con- 
tractor from which purchased, or the 
Iowa—tax imposed on distributor; em- 
Ployee who purchases gasoline in 
State for use on authorized official 
business may be reimbursed by 
Government full amount expended 
including tax, and under State law 
Government may claim refund of tax. 
Rhode Island—contract for gasoline at 
a fixed or agreed price with no pro- 
vision for increase contingent on pay- 
ment by contractor of State tax; sub- 
sequent passage of State law imposing 

tax payable by distributor on all gas- 
oline sold can not operate to require 
Government to pay more than fixed 
CE Re oso oo koe ecco 
Land bid in by United States in part 
satisfaction of judgment against owner; 
taxes payable from appropriation 
“Lands and other property of the 
United States,”’ for entire year, not- 
withstanding title acquired in August, 
lien for taxes under State law attaching 
in June; Government liable for interest 
only up to date title passed 

TAXICABS: 
See Traveling expenses. 
TEA: 

Inspectors—Navy Department—creation of 
board of, composed of one Government 
expert and two commercial inspectors, 
for purpose of inspecting tea delivered to 
the Navy is not authorized 

TELEGRAMS: 

Excess charges paid by Signal Corps upon 
messages sent for other departments 
through commercial lines, not for adjust- 
ment between appropriations of depart- 
ment in which message originates and ap- 
propriation of War Department originally 
charged, but for adjustment between tele- 
graph company and War Department... 

TELEPHONES: 

Private residence of superintendent of 
Indian school; for use in connection with 
operation of school. Funds derived from 
Indian school activities available for pay- 
IN iciiccntntecicaninninamancimecked 

Service—Customs Service—continuance be- 
yond June 30, 1927, of existing practice of 
reimbursing companies for employment 
and supervision of services of PBX tele- 
phone operators performing services for 
Government in the field, unauthorized 
in absence of specific showing of facts or 
circumstances to justify; thereafter such 
employment must be under civil service 
rules and regulations and be supervised 

by Government officers. ......... omens 
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TIME: 


omputation—railway mail clerks’ compen- 
sation—act February 28, 1925, 43 Stat. 1063, 
requires dividing total annual rate fixed 
by statute by 306, the number of days in 
statute as constituting a year, to obtain 
daily rate and by multiplying daily rate 
by actual number of days worked in year, 
whether more or less than 306, to obtain 
total amount to which entitled during 
year, whether more or less than annual 
rate fixed in statute 

Day— 

Calendar—intended by act April 26, 1926, 
44 Stat. 323, authorizing per diem for 
subsistence to jurors and witnesses 
upon certificate by court or commis- 
sioner that the place of holding court 
is so far removed from residence as to 
prohibit return thereto “from day to 


Less than one day—as used in paragraph 
45-a of standardized Government travel 
regulations, means a period of less than 
24 consecutive hours from the exact 
time of departure. 


Page | TRANSPORTATION—Continued. 
Automobile—Continued. 


Marine Corps—enlisted man detached 
from foreign station and ordered to 
United States for treatment in naval 
hospital; not entitled to have automo- 
bile transported at Government ex- 
pense from place of storage in United 
States to place where hospital located, 
or other place, as under permanent 
change of station. Shipment having 
been made on Govern ment bill oflading 
carrier entitled to payment, and enlist- 
ed man required to refund, or shipment 
treated as part of change of station 
allowance when assigned permanent 
station on discharge from hospital 


Baggage— 


Army officer traveling by own automobile 
on duty in connection with National 
Guard is not entitled to reimbursement 
of express charges on trunk 

Clothing allowed to accompany traveler 
not limited to amount checkable free 


Month—“ Pay period” is entire month for as baggage, but judged by length of 
compensation purposes journey, weather, and other anticipated 
TIPS: conditions....... aaltihiiendnitiiiiinesnisiaieass 
See Traveling expenses. Exzcess— 
TRANSFERS: Army officer— 
See Classification; Traveling expenses. Automobile and authorized mounts 
Enlisted men—Marine Corps enlisted man included; shipment of lot required 


transferred to Hospital Corps of Navy, 
under act August 29, 1916, 39 Stat. 572; is 
entitled to issue of clothing not exceeding 
$100. as for first enlistment in Navy 


TRANSPORTATION: 


Attendant—cost of transportation of attend- 
ant for horse shipped by freight, while 
determined by a passenger tariff, may be 
considered as part of freight expense and 
subject to land-grant deductions 
Automobile— 

Army officer— 

Automobile and authorized mounts 
included in change of station allow- 
ance; shipment of lot required at rate 
most favorable to Government; re- 
fund required, due to inclusion of 
automobile, of freight charges in ex- 
cess of amount payable on maximum 
allowance at household effects rate _ _ 

Maximum cost to Government is freight 
on actual weight of property owned 
and shipped by Army officer, not ex- 
ceeding authorized allowance, at 
household goods rate, and where ex- 
cess cost results from character of 
property included in shipment, the 
excess charge payable by officer is 
difference between freight charge at 
household effects rate on weight of 
shipment as made and actual pay- 
ment made to transportation com- 
pany on shipment as made.......... 


at rate most favorable to Govern- 
ment; refund required, due to inclu- 
sion of automobile, of freight charges 
in excess of amount payable on max- 
imum allowance at household effects 


Change of station allowance—collec- 
tion of transportation charges on ex- 
cess baggage shipped by an Army 
officer, authorized... 

Maximum cost to Government is 
freight on actual weight of property 
owned and shipped by Army offi- 
cer, not exceeding authorized allow- 
ance, at household goods rate, and 
where excess cost results from char- 
acter of property included in ship- 
ment, such as an automobile or 
excess over authorized allowance, 
the excess charge payable by officer 
is difference between freight charge 
at household effects rate on weight 
of shipment as made and actual 
payment made to transportation 
company on shipment as made 

General Land Office mineral inspectors in 
receipt of per diem in lieu of subsistence 
not entitled to have tents, cots, bedding 
rolls, blankets, and food supplies trans- 
ported on Government bill of lading, 
while on field duty. ...............---- 
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TRANSPORTATION—Continued. 
Bills of lading— 

Commercial—shipment on, with freight 

prepaid, whereas directions called for 

Government bill of lading, price being 

fixed f. o. b. point of origin; reimburse- 

ment to contractor authorized only of 

amount it would have cost had ship- 

ment moved as directed 
Government— 

Clothing accompanying traveler; allow- 
ance not limited to amount that may 
be checked free as baggage, but to be 
judged by length of journey, weather, 

and other conditions to be antici- 


Equipment—amineral inspectors of Gen- 
eral Land Office in receipt of per diem 
in lieu of subsistence not entitled to 
have tents, cots, bedding rolls, blan- 
kets, and food supplies transported 
on, while on field duty ..............- 

Dependents—stepchild of Army officer not 
included as dependent and commercial 
cost of transportation not payable from 
hh aia ecelaatt 

Expressage—Army officer traveling by own 
automobile on duty in connection with 
National Guard is not entitled to reim- 
bursement of express charges on trunk -- -- 

Freight—attendant for Army horse—cost of 
transportation of attendant for horse ship- 
ped by freight, while determined by a 
passenger tariff, may be considered as part 
of freight expense and subject to land- 
nnn Metis. 555 oss sc dseccdinesc- 

Household effects— 

Agriculture, Department of, employees— 
movement by van; destroyed by fire en 
route on change of station under con- 
tract to deliver for certain sum; effects 
insured by trucking company; settle- 
ment with owner by insurance company 
does not constitute constructive deliv- 
ery, and payment by Government of 
hauling charges unauthorized _____.___- 

Army officer—automobile and authorized 
mounts included; shipment of lot re- 
quired at rate most favorable to Gov- 
ernment; refund required, due to inclu- 
sion of automobile, of freight charges in 
excess of amount payable on maximum 
allowance at household effects rate______ 

Coast and Geodetic Survey officer— 
United States not liable where effects 
were shfpped on Government bill of 
lading and vessel stranded; officer obli- 
gated to contribute to general average__ 

Excess baggage— 

Army officer transporting property and 
private mounts on change of station 
by separate carload lot, and including 
in shipment property of another offi- 
cer entitled to transportation at Gov- 
ernment expense, thereby effecting a 

saving to Government; is not entitled 

to remission of charge for excess cost 
to Governmest in connection with 
shipment of own property............ 
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TRANSPORTATION—Continued. 


Household effects—Continued. 

Excess baggage—Continued. 

Maximum cost to Government is freight 
on actual weight of property owned 
and shipped by Army officer, not ex- 
ceeding authorized allowance, at 
household goods rate, and where excess 
cost results from character of property 
included in shipment, the excess 
charge payable by officer is difference 

between freight charge at household 
effects rate on weight of shipment as 
made and actual payment made to 
transportation company on shipment 
Marine Corps enlisted man detached from 

foreign station and ordered to United 

States for treatment in naval hospital; 

not entitled to have authorized change 

of station allowance shipped at Govern- 
ment expense from place of storage in 

United States to place where hospital 

Navy officer—movement by van; Govern- 
ment liable only for cost, including 
packing, crating, and hauling, as if ship- 
ment made by common carrier; disburs- 
ing officer responsible for excess where 
failed to collect from officer ...........- 

In kind—Citizens’ military training camp 
candidates—tickets and requests unused 
by candidate; reimbursement of cost of 
travel at own expense unauthorized 

Land-grant deductions— 

Attendant for Army horse—cost of trans- 
portation of attendant for horse shipped 
by freight, while determined by a 
passenger tariff, may be considered as 
part of freight expense and subject to 
land-grant deductions ................- 

Mails—right to land-grant rates in nature 
of covenant running with roadway and 
may not be waived without consent of 
Congress; transportation by non-Gov- 
ernement-aided road over lines of 
Government-aided road, and vice versa, 
between points connected by Govern- 
ment-aided lines, subject to............ 

Right to, reserved by United States in 
land-grant acts applies to services 
rendered over land-aided lines even 
though by a carrier not a party to the 
grant, and deduction is required to be 
made from the earnings of such carrier 
accruing by reason of such services 

Mails— 

Air routes—additional stops may be 
designated either on direct line of 
established routes or not more than 
100 miles therefrom, without readver- 
tising, if mileage or route not thereby 
increased to such extent as to increase 
rate for route or otherwise give con- 
tractor benefits not contemplated under 


were wereecces voor 
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TRANSPORTATION—Continued. Page | TRANSPORTATION—Continued. 
Mails—Continued. Remains— 


Right to land-grant rates in nature of 
covenant running with roadway and 
may not be waived without consent of 
Congress; transportation by non-Gov- 
ernment-aided road over lines of 
Government-aided road, and vice versa, 
between points connected by Govern- 
ment-aided lines, subject to 

Mounts— 

Private— : 
Included with household effects and 

automobile of Army officer; ship- 
ment of lot required at rate most 
favorable to Government; refund 
required, due to inclusion of auto- 
mobile, of freight charges in excess of 
amount payable on maximum allow- 
ance at household effects rate 

Inclusion by Army officer of mounts of 
another officer for shipment on change 
of station; excess baggage resulting 
from, chargeable to officer. 

Shipment separate and on designated 
date at request of officer; officer 
chargeable with extra expense, as 
mounts would have accompanied 
household goods in regular course-..-. 

Nurses—Army—tright to receive transpor- 

tation and necessary expenses not affected 

by subsistence expense act June 3, 1926, 

44 Stat. 688, such act not applying to 

Army, Navy, Marine Corps, or railway 

postal clerks 


Rates— 


Attendant for Army horse—cost of trans- 
portation of attendant for horse shipped 
by freight, while determined by a pas- 
senger tariff, may be considered as part 
of freight expense and subject to land- 
grant deductions 

Automobile with household effects and 
private mounts; shipment of lot re- 
quired at rate most favorable to Gov- 
ernment; refund required, due to 
inclusion of automobile, of freight 
charges in excess of amount payable on 
maximum allowance at household 


Household effects, automobile and pri- 
vate mounts; shipment of lot required 
at rate most favorable to Government; 
refund required, due to inclusion of 
automobile, of freight charges in excess 
of amount payable on maximum allow- 
ance at household effects rate 

Mounts, private—with automobile and 
and household effects; shipment of lot 
required at rate most favorable to 
Government; refund required, due to 
inclusion of automobile, of freight 
charges in excess of amount payable on 
maximum allowance at household 


eeeeee rene eee rnsecneeseseese 


Army enlisted man killed by accident 
away from military reservation and 
while on active list; expenses of trans- 
portation to and from place of coroner’s 
inquest not payable from public funds. 

Rivers and harbors employee—expenses 
of transportation of remains of, are not 
payable from public funds in absence 
of specific statutory authority 


Requests— 


Unused by candidate for citizens’ mili- 
tary training camp; reimbursement of 
cost of travel at own expense unauthor- 


Air mail—designation of additional stops 
authorized either on direct line of 
established route or not more than 100 
miles from, without readvertising, if 
mileage of route not thereby increased 
to such extent as to increase rate for 
route, or otherwise give contractor 
benefits not contemplated under origi- 
nal bids 

Washington to Baltimore—when steam 
travel instead of electric is authorized 


Seamen, destitute American—vessel libeled 


and sold in foreign port and master neg- 
lected or refused to provide for return of 
crew to United States; deduction by con- 
sul from proceeds of sale received from for- 
eign court of amount expended in return- 
ing seamen proper, such amount to be de- 
posited into the Treasury to credit of ap- 
propriation to which expense charged... 


Tickets—unused by candidate for citizens’ 


military training camp; reimbursement 
of cost of travel at own expense unauthor- 


Vessels, American—Foreign Service offi- 


cers—certificate by Secretary of State that 
no American vessel is available, in order to 
permit passage on a foreign vessel, based 
solely on fact that the only American ves- 
sel available is a cabin or one-class vessel 
and considered as not offering accommo- 
dations commensurate with importance 
of officer traveling, is not authorized___.. 3 


TRAVEL ALLOWANCE: 
Army—discharge for purpose of reenlist- 


ment; discharge at expiration of reenlist- 
ment period entitles to allowance to place 
of acceptance for enlistment under con- 
tract from which discharge granted to per- 
mit reenlistment 


Navy—refusal, at expiration of enJistment, 


to reenlist as agreed precludes payment 
of allowance on discharge 


TRAVELING EXPENSES: 
See Appropriations; Mileage; Subsistence; 


Transportation, 
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Air travel— 


National Guard officers and enlisted men 
ofan Air Service organization proceeding 
as a unit to and from encampment are 
not in a travel status and are not en- 


titled to reimbursement of expenses... 398, 847 


Navy— 

Unit—officer and 8 enlisted men ordered 
by Secretary of the Navy to make 
aerial survey of naval oil shale re- 
serves did not constitute a naval unit, 
but having traveled under competent 
orders are entitled to $7 per day for 
time to and from reserves, and $6 per 
day while on survey duty at basing 


Unit—officers included in orders for 
movement of their commands are on 
duty with troops and not entitled to 


Alaska—Army officers—actual expenses au- 
thorized under section 12, act June 10, 
1922, 42 Stat. 631, as amended by act June 
1, 1926, 44 Stat. 680. 

Automobiles— 

Use of own— 

Agricultural Department employee 
who used his brother’s machine con- 
tinuously; payment allowed at mile- 
age rate of 7 cents per mile 

Army officer traveling by own auto- 
mobile on duty in connection with 
National Guard is not entitled to re- 
imbursement of express charges on 


Army officer traveling to National 
Guard units for instruction purposes; 
left station at 7 p. m. or later and re- 
turned before midnight of same day; 
not entitled to fractional per diem in 
lieu of subsistence, in absence of pre- 
sumption of necessity for incurring 


Post Office Department may adopt regu- 
lations providing for use of employees’ 
privately owned conveyances as 
means of accomplishing official travel_ 

Receipts for gasoline and oil not re- 
quired when quantity is reasonable for 
distance traveled 

Boards—National Home for Disabled Vol- 

unteer Soldiers—after October 1, 1926, 

board of, is subject to restrictions in 

standardized Government travel regula- 


Busses—internal-revenue employees—reim- 
bursement not precluded by failure to 
furnish receipt where regulations at time 

did not so require 

Clothing—General Land Office mineral in- 
spectors; clothing allowed to accompany 

not limited to amount checkable free as 
baggage, but judged by length of journey, 
weather,and other anticipated conditions. 664 


Congressional committees—examination in 
the field of estimates of Labor Depart- 
ment appropriations; ‘Contingent’ ex- 
penses, Department of Labor”’ chargeable 
with, where specific provision therefor in- 
serted, following established practice. 
Expenses of officer of Bureau of Budget 
accompanying committee payable only 
from bureau appropriations 


Encampments— 


National Guard— 

Air Service organizations—officers, war- 
rant officers, and enlisted men of Air 
Corps organization traveling as unit 
to and from encampment held under 
section $4, act June 3, 1916, 39 Stat. 
206; Executive Order No.4610, March 
10, 1927, does not authorize reimburse- 


Air service organizations proceeding 
as a unit to an encampment are not 
ina travel status and officers and en- 
listed men are not entitled to reim- 
bursement of expenses 


Officers—payable from ‘‘Expenses, 
camps of instruction, 1927,” while 
attending schools established under 
section 97, act June 3, 1916, 39 Stat. 
207, as amended by act May 28, 
1926, 44 Stat. 674 

Equipment— 

General Land Office mineral inspectors 
in receipt of per diem in lieu of subsist- 
ence not entitled to have tents, cots, 
bedding rolls, blankets, and food sup- 
plies, which are items incident to sub- 
sistence, transported at public expense, 
either by way of reimbursement or on 
a Government bill of lading 


Fees—vaccination and health certificates 
required by foreign Government before 
entry permitted; personal expenses and 
not reimbursable from public funds 

First duty station— 

Foreign and Domestic Commerce, Bu- 
eau of—transfers for needs of bureau 
entitle to reimbursement from public 
funds in view of statutory recognition 
of practice 


Immigration employees are not entitled 
to reimbursement on transfer between 
stations, such transfers constituting 
discharges and reappointments..____- 


Indian Service employees between sta- 
tions—reimbursement not authorized; 
transfer constituting discharge and re- 
appointment, contemplated appropria- 
tion not being equally available for ex- 
penses at both stations...... caeeaebet 
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TRAVELING EXPENSES—Continued. 
First duty station—Continued. 

Internal revenue employees—adminis- 
trative attempt to place departmental 
employee in field status by nominally 
transferring him to a field unit in an- 
other city and then ordering him 
back to Washington for, instruction 
purposes prior to actual transfer to his 
ultimate station in still another city is 
ineffectual to entitle to reimbursement 
of expenses in traveling to the latter 


Teacher whose services were discontin- 
ued in Indian school and transferred to 
like position in another school; travel- 
ing expenses incurred in effecting trans- 
fer not payable by Government 

Veterans’ Bureau employee—change in 
headquarters constituting a discharge 
and reappointment does not entitle to 
reimbursement 

Health certificate—securing of, a personal 
expense and not reimbursable from pub- 
lic funds even though required by for- 
eign Government before entry into 
country permitted 

Indian Service—employees traveling un- 
der section |2077, Revised Statutes—no 
greater benefits conferred thereunder 
than by general travel and subsistence 


In kind—Citizens’ military training 
camps—candidates furnished with re- 
quests and railroad tickets, but preferring 
to pay own expenses, not entitled to re- 
imbursement in any form upon returning 
unused requests and railroad tickets 

Joint—Judge of United States Customs 
Court accompanied by wife; entitled to 
reimbursement of only one-half of total 
cost of Pullman section used, not of total 
cost of one lower berth if it exceeds one- 
half of cost of section 

Leaves of absence— 

Agriculture, Department of—employee 
at regular station granted leave of ab- 
sence and ordered at termination to 
proceed to temporary station for duty, 
not required to return to permanent 
station to acquire travel status; reim- 
bursement authorized of expenses in- 
curred subsequent to reporting at 
temporary station 

Foreign and Domestic Commerce em- 
ployee—assistant trade commisssioner 
ordered to Washington, D. C., from 
Peru, via San Francisco and other 
Pacific coast cities, for performance of 
official duty, who, en route, abandons 
official routing on receipt of cablegram 
advising of illness of mother and pro- 
ceeds to Washington direct, considered 
in leave status from time departs from 
official route; not entitled to reim- 
bursement of traveling or subsistence 
expenses after departure from official 
SOGEDs ccccca aeenasecuaseen euscenecceo 


TRAVELING EXPENSES—Continued. 
Leaves of absence—Continued. 

General Land Office—travel of injured 
employee to hospital while in travel 
status; expenses not payable 

Nurses, Army—subsistence expense act 
June 3, 1926, 44 Stat. 688, does not affect 
right to 

Personal convenience— 

Agriculture, Department of—employee 
at regular station granted leave of ab- 
sence and ordered at termination to 
proceed to temporary station for duty, 
not required to return to permanent 
station to acquire travel status; reim- 
bursement authorized of expenses in- 
curred subsequent to reporting at 
temporary station 


Foreign and Domestic Commerce em- 
Ployee—assistant trade commissioner 
ordered to Washington, D. C., from 
Peru, via San Francisco and other 
Pacific coast cities, for performance of 
official duty, who, en route, abandons 
official routing on receipt of cablegram 
advising of illness of mother and pro- 
ceeds direct to Washington, considered 
in leave status from time departs from 
official route and not entitled to reim- 
bursement of traveling or subsistence 
expenses thereafter 


General Land Office employee injured 
while absent from headquarters on 
official business is not entitled to travel- 
ing expenses incurred in going to hos- 
pital. Amount paid by him to have 
Government automobile, in which he 
himself rode, brought from place in 
mountains where injured to nearest 
railroad point to prevent its being 
snowed in allowed as partial set-off 
against erroneous payment 

Pullman section—judge of United States 

Customs Court accompanied by wife; 

entitled to reimbursement of only one- 

half of total cost of section used, not of 
total cost of one lower berth if it exceeds 
one-half of cost of section 

Receipts— 

Busses—internal revenue service—regu- 
lations in force at time of hire did not 
require receipts; reimbursement au- 


Required of expenditures in all cases 
where necessary to establish actuality 
and correctness; items allowed with- 
out receipt where they stand self-evi- 


Route—cheapest—Washington to Balti- 
more; travel by steam road where no 
charge for subsistence. Statement show- 
ing actual saving of time by use of steam 
over electric road no longer required if 
shown travel over electric road would 
have necessitated departure before 8 a. m. 
or arrival after 6 p. m........ oendnmens 
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TRAVELING EXPENSES—Continued. 
Sea travel— 

American vessels—issuance of certificate 
by Secretary of State that no American 
vessel is available, in order to permit 
passage by Foreign Service officer on 
foreign vessel, not authorized where 
based solely on fact that only ves- 
sel available is a cabin or one-class 
vessel and considered as not offering 
accommodations commensurate with 
importance of officer traveling. 

Tips to stewards rendering daily service 
are customary if not in excess of $5 per 
person for trans-Atlantic trip; if over 
$5, evidence that tips were customary 


Sickness—internal revenue employee taken 
sick while attending court as Govern- 
ment witness and went to hospital; 
status as witness not affected thereby, as 
apparently ready to testify when called 
and held for that purpose instead of being 
permitted to return home; subsistence 
and other expenses at hospital reim- 
bursable as traveling expenses, employee 
being in a travel status for purpose of tes- 
tifying 

Taxicabs—baggage checked at station, em- 
ployee proceeds to place of duty; show- 
ing that cheaper form of transportation 
not available, condition precedent to 
reimbursement. Paragraph 8(a), stand- 
ardized Government travel regulations 
dispenses with necessity of showing 
cheaper form of transportation not avail- 
able only under conditions specified 
therein, i. e., between hotel or residence 
and station or wharf. 

Tips—stewards—standardized §Govern- 
ment travel regulations, paragraphs 8, 
47, 55, 99; controlled by, and reimburse- 
ment authorized if total to all stewards 
does not exceed 10 per cent of first-class 


Field service—certificate that transfer 
originated in a Government need and 
not from personal convenience or desire 
of employee; one of prerequisites to 
right to expenses 

Foreign and Domestic Commerce, Bu- 
reau of—transfers for needs of bureau 
entitle to reimbursement from public 
funds in view of statutory recogni- 
tion of practice - 

Immigration anion ees appointed to the 
field service generally without any 
fixed headquarters may be transferred 
from place to place at public expense 
when due to the necessities of the ser- 


Immigration employees are not entitled 
to reimbursement on transfer between 
stations, such transfers constituting 
discharges and reappointments...... 
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TRAVELING EXPENSES—Continued. 
Transfers—Continued. 
Indian Service— 

Between stations—reimbursement not 
authorized; transfer constituting dis- 
charge and reappointment, contem- 
plated appropriation not being 
equally avilable for expenses at both 
stations__... sania senteatngtataaa eta 

Teacher whose services were discon- 
tinued in Indian school and trans- 
ferred to like position in another 
school; traveling expenses incurred in 


effecting transfer not payable by 
Government. 


Internal revenue employees —edminis- 
trative attempt to place departmental 
employee in field status by nominally 
transferring him to a field unit in an- 
other city and then ordering him back 
to Washington for instruction purposes 
prior to actual transfer to his ultimate 
station in still another city is ineffectual 
to entitle to reimbursement of expenses 
in traveling to the latter city.......... 

Veterans’ Bureau employees—change in 
headquarters constituting a discharge 
and reappointment does not entitle to 
reimbursement 

Travel status—internal revenue employee 
taken sick while attending court as Govy- 
ernment witness and went to hospital; 
status as witness not affected thereby, as 
apparently ready to testify when called 
and held for that purpose instead of be- 
ing permitted to return home; subsist- 
ence and other expenses at hospital reim- 
bursable as traveling expenses, employee 
being in a travel status for purpose of testi- 


Vaccination—personal expense and not re- 
imbursable from public funds, even 
though required by foreign Government 
before entry into country permitted 

Witnesses—Navy officer, retired, employed 
by Department of Justice as an expert 
witness, is a civilian officer or employee of 
United States during such employment, 
and reimbursement of, to and from place 
of service is governed by subsistence ex- 
pense act of 1926 and standardized Govy- 
ernment travel regulations 

TREASURY DEPARTMENT: 

See Customs Service; Federal Farm Loan 
Board; General Supply Committee: Inter- 
nal Revenue Service; Prohibition, enforce- 
ment of. 

TRUCKS: 
See Vehicles. 
TRUST FUNDS: 
See Funds. 
TYPEWRITERS: 

Electric—purchase not authorized at prices 
in excess of those charged for standard 
machines, or from contractors other than 
those listed on General Supply Com- 
mittee schedule 


Page 
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TYPEWRITERS—Continued. Page | VESSELS—Continued. 


Page 
Foreign purchases—price limitation in act Libeled and sold— 


April 4, 1924, applicable to, in absence of 
provision otherwise. Credit allowed for 
purchases up to statutory maximum 


UNIFORMS: 
See Clothing. 


UNIVERSITIES: 
See Colleges, Schools, and Universities. 


VACCINATION: 
See Medical treatment. 


VEHICLES: 
See Property, private; Storage; Transporta- 
tion. 
Automobiles— 

Hire of armored car with guards—Missis- 
sippi River Commission—unauthor- 
ized for transporting locally public 
funds in connection with flood contro! 
work; Government agencies, local po- 
lice, or established forces entailing no ex- 
pense to United States must be utilized 

Use of own— 

Agricultural Department employee 
who used his brother’s machine con- 
tinously; payment allowed at mileage 
rate of 7 cents per mile 

Army officer traveling by own automo- 
bile on duty in connection with 
National Guard is not entitled to re- 
imbursement of express charges on 
SI st ootetenemntiineen eee areata - 

Army officer traveling by own auto- 
mobile to various units of National 
Guard for instruction purposes, where 
left station at 7 p. m. or later and re- 
turned before midnight of same day, 
not entitled to per diem in lieu of sub- 
sistence, in absence of presumption of 
necessity for incurring such expenses - 

Post Office Department may adopt 
regulations providing for use of em- 
ployees’ privately owned convey- 
ances as means of accomplishing 
official travel 

Receipts for gasoline and oil not re- 
quired when quantity is reasonable 
for distance traveled 


VESSELS: 

See General Average. 

American, use of—issuance of certificate by 
Secretary of State that no American ves- 
sel is available, in order to permit passage 
by Foreign Service officer on foreign vessel 
not authorized where based solely on fact 
that only vessel available is a cabin or one- 
class vessel and considered as not offering 
accommodations commensurate with im- 
portance of officer traveling 

Collision—Army dredge damaged by naval 
oil barge; damages not assessable; repairs 
if made by Navy, are reimbursable from 
War Department appropriation 


Fees of clerks of courts—under act Feb- 
ruary 11, 1925, 43 Stat. 857, requiring 
collection of certain fees by clerks of 
courts, except for services rendered on 
behalf of United States, the fee of 1 per 
cent provided by paragraph 8 of sec- 
tion 8 for all moneys received, kept, 
and paid out should be collected upon 
gross amount paid for a vessel libeled 
by private parties and sold to United 
States Shipping Board, even though 
balance of purchase price after payment 
of costs, libelants’ liens, etc., is to be 
returned to said board on account ofa 
mortgage held by United States 

Sold in foreign port and master neglected 
or refused to provide for return of crew 
to United States; deduction by consul 
from proceeds of sale received from 
foreign court of amount expended in 
returning seamen proper, such amount 
to be deposited into Treasury to credit 
of appropriation to which expense 
I sihidetcnrinntidghbat cites 


Yachts registered, or enrolled and licensed, 


are to be considered as ‘‘ American vessels, 
and exempt from payment of consular 


VETERANS’ BUREAU: 
Adjusted compensation— 


Beneficiaries—change of beneficiary is 
not accomplished where prescribed form 
signed by veteran did not leave his pos- 
session, and was not delivered or proper- 
ly mailed to bureau during his lifetime, 
although approved by Director as re- 
quired by bureau regulations. Two 
attempts to change beneficiary, unsuc- 
cessful because not in accordance with 
law and regulations, considered as can- 
celing first designation, and estate en- 
titled to payment under certificate as 
though no beneficiary designated 


Adjusted service certificates— 


Loans— 

Discounts on veterans’ notes in advance 
prohibited when result in actual inter- 
est rate being in excess of maximum 
authorized by adjusted compensation 


Discounts—variation in rate for 90-day 
commercial paper in different Fed- 
eral reserve districts; highest may 
be taken as basis for establishing max- 
imum rate of interest in Territory 
or possession outside any reserve 
GI aha nts ddtbtindttnizendeediine 

Duplicate certificates erroneously is- 
sued and loans negotiated on both; 
bank or banks should be paid amount 
of both plus earned interest on each, 
aggregate amount considered as 
charge against first certificate issued, 
if in regular form, and will not be 
available as security for additional 
loans until full amount of indebted- 
ness resulting from loans on duplicate 
certificates liquidated 















VETERANS’ BUREAU—Continued. 
Adjusted service certificates—Continued. Page 
Loans—Continued. 

Interest compounded annually, semi- 
annually, quarterly, or otherwise by 
bank, not authorized, under World 
War adjusted compensation act..... 546 

Interest—excess legal rate established 
for State, Territory, or posses- 
sion may not be charged by bank; 
statutory rate is maximum charge- 
able only if not exceeding authorized 
State rate; note by veteran as evi- 
dence of loan is voided by Govern- 
ment if excessive rate charged_..... 579 

Security—second loan based on security 
of certificate to include amount of 
first loan, together with accrued inter- 
est, should not exceed loan value of 
certificate for certificate year in which 
new loan made; if latter separate and 
distinct, principal should not exceed 
difference between principal of first 
loan plus accrued earned interest 
and loan value of certificate for certi- 
ficate year in which second loan 

isnintndeneoecen Eiadaeecsasces O00 

Beneficiaries— 

Guardians of Indian minors—superin- 
tendent of Indian school or agency may 
be paid compensation of an Indian bene- 
ficiary under legal disability for whom 
no guardian, curator, or conservator 

has been appointed under State laws.. 191 
i Mentally’ incompetent — appropriation 
{ “Medical and hospital services’’ is ap- 
i plicable to expense incident to commit- 
i ment of mentally incompetent bene- 
ficiary to an individual, where neces- 
sary under State or county laws in order 
: that Government may obtain jurisdic- 
; tion and control of beneficiary for pur- 
; poses of care and treatment in Govern- 
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0 RANE cantdoencytctnestascese 566 
; Receipts of expenditures—travel orders 
: should state requirement of_......... 116 








: Recovery of overpayments—Director of 
{ Veterans’ Bureau may waive. 177, 522, 551, 755 
: Director— 
Jurisdiction— 
Disability dates—exclusive for deter- 
mining time of happening and degree 
: of disability of beneficiaries........... 689 
| Estates of deceased veterans—appli- 
cation of assets of deceased veteran to 
meet burial expenses is for exclusive 
determination of Director.......... 168 
Overpayments—Director may waive 
recovery of overpayments made to 
 caaiamataintendt 177, 522, 551, 755 





















































VETERANS’ BUREAU—Continued. 
Disability compensation— 
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Distribution—waiver or assignment of 
one heir or distributee in favor of 
another not recognized; amount due 
preferred creditors must be paid either 
under genera] waiver to heirs or dis- 
tributees as though no debts existed or 
directly to creditors, or to heir or dis- 
tributee furnishing satisfactory evidence 
of payment of such preferred claim. 
Claim ofrelative of decedent, member of 
same household, for care or other serv- 
ices during last sickness not recognized 
unléss expressly written or oral contract 
between claimant and decedent-.....-.. 

Draftees—delinquent certified as such by 
local draft board to State adjutant gen- 
eral; failed to report when directed; 
apprehended and placed under military 
control; delinquency excused and 
charge of desertion removed; compensa- 
tion payable for disability otherwise 
compensable; included in phrase “after 
induction by the local draft board” in 
section 24, act June 7, 1924, 43 Stat. 614. 

Guardians of Indian minors—superin- 
tendent of Indian school or agency may 
be paid compensation of an Indian bene- 
ficlary under legal disability for whom 
no guardian, curator, or conservator has 
been appointed under State laws 

Illegal payments— 

Waiver—“ Any beneficiary” construed 
as applied to recoveries under section 
28, World War veterans’ act June 7, 
1924, 43 Stat. 615, as amended by act 
July 2, 1926, 44 Stat. 792, authorizing 
Director, Veterans’ Bureau, to 
waive recoveries of overpayments of 
disability compensation; includes 
any person entitled to benefits under 
war risk insurance act or World War 
veterans’ act, either under adminis- 
trative regulations or construction of 
statute or under construction by other 
competent authority in force when 
payments approved, provided bene- 
ficlary without fault and recovery 
would defeat purposes of benefits 
otherwise authorized or be against 
equity and good conscience.......... 

Waiver of recovery of overpayment of 
disability compensation to bene- 
ficilary, permitted by section 28, act 
June 7, 1924, 43 Stat. 615, is not ground 
for allowing credit to disbursing officer 
where payment was made on errone- 
ous computation apparent on face of 
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VETERANS’ BUREAU—Continued. VETERANS’ BUREAU—Continued. 
Disability compensation—Continued. Insurance—Continued. 
Illegal payments—Continued. Page Lapsed— 


Waiver of recovery permitted by sec- 
tion 28, act June 7, 1924, 43 Stat. 615, 
as amended by act July 2, 1926, 44 
Stat. 792, does not authorize credit- 
ing disallowances in disbursing 
officer’s account of payments made to 
transferred Fleet Naval Reservist in 
receipt of retainer pay and therefore 
not beneficiary of bureau. 

Naval Reserve members (enrolled) in 
receipt of retainer pay may receive dis- 
ability compensation where entitled to. 

Naval Reserve (Fleet) transferred mem- 
bers in receipt of retainer pay amount- 
ing to one-third and one-half of former 
base pay may not receive disability 
compensation in addition to retainer 


Rating schedule— 

Effective date of, under section 202 (4) 
of World War veterans’ act June 7, 
1924, 43 Stat. 618 

Effective date of increase, if on motion 
of bureau, is date of administrative 
determination or action, or if rerating 
made on basis of claim by beneficiary, 
from not exceeding six months prior 
to date of filing of claim, but in no 
case prior to January 1, 1926 

Reduction or discontinuance—effective 


Insurance— 


Awards in course of payment—principle 
that an award in favor of a number of 
persons as distributees under an estate 
may be considered as an entirety is 
applicable where payments to one of the 
distributees was withheld until sub- 
sequent to March 4, 1925, for compliance 
with procedural requirements of the 


Beneficiaries—wife designated but di- 
vorced prior to death of insured; retro- 
active effective of amendment 

Effective date—under clause in a policy 
that “‘total permanent disability bene- 
fits may relate back to a date not ex- 
ceeding six months prior to the receipt 
of due proof of such total permanent 
disability,” the phase “receipt of due 
proof” means receipt by or on behalf of 
Veterans’ Bureau and not receipt by 
another branch of the Government not 
in connection with the work of the bu- 
reau, such as receipt of proof by Navy 
Department of total permanent dis- 
ability for purpose of discharging in- 
sured from naval service.......-......- 


Pay arrears due Navy officer at date of 
release from active to reserve duty, 
for which he filed claim and which 
were paid to his personal represen- 
tative, were not available to prevent 
lapsing of policy 

Pay retainer due member Naval Re- 
serve Force at date of death not avail- 
able to prevent lapsing for nonpay- 
ment of premiums 

Payments under existing awards under 
an administrative construction placing 

& retroactive effect upon section 23, act 

August 9, 1921, 42 Stat. 155 

Premiums— 

Application for insurance and allot- 
ment for premiums in amount of $10,- 
000, by enlisted man of Army do not 
of themselves authorize payment of 
insurance upon maturity of $10,000, 
if deductions from pay during entire 
period of service covered only $5,000, 
and all actions of insured indicated 
intention of carrying only $5,000 in- 
surance 

Regulations may provide that first pr-- 
mium on insurance granted to persons 
in military or naval service be paid in 
cash and subsequent payments de 
ducted from pay, or that first be de- 
ducted from pay of insured; in latter 
case insurance not effective until first 
premium actually deducted 

Reinstatement— 

Disability compensation due insured 
and in possession of Government at 
date of death or happening of total 
permanent disability, available for 
application as premiums to reinstate 
insurance, need not be particular 
compensation accured and unpaid at 
date of lapse of insurance, but any un- 
collected compensation accured dur- 
ing any subsequent period and prior 
to date of maturity of policy, and may 
be applied if at date of lapse insured 
was suffering from a compensable dis- 


Not accomplished where based solely on 
fact insured at date of lapse of policy 
suffering from compensable disabil- 
ity; in addition, Government must 
be possessed, at date of death or hap- 
pening of total permanent disability, 
of sufficient funds from accrued un- 
paid disability compensation belong- 
ing to insured to cover premiums nec- 
essary to have reinstated policy 
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VETERANS’ BUREAU—Continued. 

Insurance—C ontinued. 
Reinstatement—Continued. 

Under section 408, act August 9, 1921, 
42 Stat. 156, where no claim for disa- 
bility compensation ever filed dur- 
ing lifetime of insured, authorized be- 
tween date of act and March 3, 1923, 
inclusive, by application as premiums 
of full amount compensation due and 
uncollected for entire retroactive 
period during which compensable dis- 
ability existed though amount not 
payable ascompensation. Under sec- 
tion 305, act June 7, 1924, and as 
amended by act July 2, 1926, 44 Stat. 
799, where no claim for disability com- 
pensation ever filed during lifetime 
of insured, authorized by application 
as premiums of one year's disability 
compensation retroactively from date 
of death, if disability existed during 
period, though amount not payable 
as compensation 

Trainees—State fee for examination for den- 
tal license—reimbursement authorized as 
proper expense incident to complete reha- 
bilitation under section 2, act June 17,1918, 
as amended by act July 11, 1919 

VOLUNTARY PAYMENTS: 

See Payments. 

VOLUNTARY SERVICES: 

Advance of private funds—appropriation 
“Collecting the internal revenue, 1926," 
not available for reimbursement of a 
county official who advanced funds as a 
bribe test in apprehending a Federal in- 
ternal revenue agent, the case, including 
funds, having been taken over by Federal 
authorities for prosecution 

Section force—services rendered by railroad 
section force in assisting Marine Corps to 
construct electric power transmission line 
under railroad tracks, under license 
agreement, not having been rendered in 
sudden emergency involving loss of life or 
destruction of property, are not charge- 
able to public funds...................-- 

VOUCHERS: 

Errors—overpayments—disbursing officer 
not entitled to credit for amount disal- 
lowed, notwithstanding waiver of recov- 
ery from payee under section 28, act June 
7, 1924, 43 Stat. 615 

Traveling expenses—oaths—National Advi- 
sory Committee for Aeronautics—chief 
clerk, or clerk designated by him, may 
administer, the Advisory Committee be- 
ing regarded as an executive department 
or bureau within section 8, act August 24, 
1912, 37 Stat. 487. No authority to ad- 
minister any other kind of oaths 
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WAGES: 

See Compensation; Pay. 

Seamen—wages of deceased or deserting sea- 
men unclaimed in district court registry 
more than six years and erroneously de- 
posited by clerk into miscellaneous re- 
ceipts may not be refunded under section 
3689, Revised Statutes. Adjustment 
authorized by withholding equal amount 
from subsequent deposit of similar funds 
over which court has jurisdiction 

Schedules—Naval Establishment employ- 
ees—amendment of, for conformity with 
statutory limitations or restrictions as to 
extra compensation; two positions held 
by one person, and requirements as to 
allowances in kind 

WAR DEPARTMENT: 

River and harbor improvements—compli- 
ance with section 3709, Revised Statutes, 
as qualified by act June 12, 1906, 34 Stat. 
258, required for purchase of supplies and 
procurement of services; not dispensed 
with by section 3, act August 11, 1888, 25 
Stat. 423, authorizing Secretary of War 
to have work performed by contract or 
otherwise as may be most economical 
and advantageous 

Secretary—jurisdiction—Secretary of War 
authorized in his discretion to offer re- 
ward, in amount deemed advisable, for 
recovery of platinum valued at $250,000 
stolen from Old Hickory Powder Plant, 
Nashville, Tenn., in 1920, and if recovered 
to direct payment from “Contingencies 
of the Army’”’ for fiscal year in which offer 


WARRANTIES: 

See Contracts. 

WAR RISK INSURANCE: 

See Veterans’ Bureau. 

WATER: 

Contracts with public service corporations 
—section 3719, Revised Statutes, not ap- 
plicable where no competition and prices 
under State control 

Meters—advance payment authorized in 
form of deposit; but payment for water 
not authorized in advance of service ren- 


Service—installing and connecting—accept- 
ance of other than lowest bid because of 
inexperience of lowest bidder 

Supply—District of Columbia—contract 
relative to construction of water tunnel 
to increase the water supply for District 
of Columbia 

Well drilling—voluntary stoppage of well 
drilling by contractor on Government 
reservation without completing in ac- 
cordance with contract terms does not 
entitle to any payment for work done 





INDEX DIGEST 


WIFE: 
See Husband and wife. 
WITNESSES: 

Fees—Tax Appeals, Board of—witnesses 
appearing at request of Commissioner of 
Internal Revenue and giving testimony; 
may be paid fee as witness summoned by 
Board of Tax Appeals, or whose deposi- 
tion is taken pursuant to subpcena 

Government officers—Navy officer, re- 
tired, employed by Department of Jus- 
tice as an expert witness, is a civilian offi- 
cer or employee of United States during 
such employment, and reimbursement 
of actual traveling and subsistence ex- 
penses to and from place of service is gov- 
erned by subsistence expense act of 1926_.- 

Mileage— Tax Appeals, Board of—wit- 
nesses appearing at request of Commis- 
sioner of Internal Revenue and giving tes- 
timony; may be paid same mileage as 
witness summoned by Board of Tax Ap- 
peals, or whose deposition is taken pur- 
suant to subpna 

Subsistence— 

Navy officer, retired, employed by De- 
partment of Justice as an expert wit- 
ness, is a civilian officer or employee of 
United States during such employ- 
ment, and reimbursement of actual 
traveling and subsistence expenses to 
and from place of service is governed by 
subsistence expense act of 1926 

Place of holding court being too far from 
residence to permit return thereto “ from 
day to day.” Calendar day intended 
by act April 26, 1926, 44 Stat. 323, au- 
thorizing payment of per diem upon cer- 
tificate by‘court or commissioner 

WORDS AND PHRASES: 

“Active duty’—retired officer granted 
leave of absence while on active duty is 
not “on active duty” during such leave 


“After induction by the local draft board”’ 
includes delinquents reported by draft 
boards to State adjutants general, by 
whom placed under military control, 
and where delinquency excused and 
charge of desertion removed, compensa- 
tion payable for disability otherwise com- 


“American vessels’’—yachts registered, 
or enrolled and licensed, are to be con- 
sidered as “American vessels,” and ex- 
empt from payment of consular fees___.--- 
Any beneficiary '’’—section 28, World War 
Veterans’ Act June 7, 1924, 43 Stat. 615, as 
amended by act July 2, 1926, 44 Stat. 792, 
authorizing Director, Veterans’ Bureau, 
to waive recoveries of overpayments of 
disability compensation; includes any 
person entitled to benefits under war 
risk insurance act or World War Veterans’ 
Act, either under administrative regula- 
tion or construction of statute, or under 
construction by other competent author- 
ity in force when payments approved_.... 
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Page | WORDS AND PHRASES— Continued. 


“As of course” certificate—by head of de- 
partment or office concerned based on 
application for retention in service after 
age of retirement reached of employee who 
proves his efficiency and physical fitness 
for retention under section 2, act July 3, 
1926, 44 Stat. 905 

“Assignment of public quarters’—what 
constitutes, in the case of an officer of the 
Army 

“ Beneficiary”—section 28, 

Veterans’Act June 7, 1924, 43 Stat. 615, 
as amended by act July 2, 1926, 44 Stat. 
792, authorizing Director, Veterans’ Bu- 
reau, to waive recoveries of overpayments 
of disability compensation; includes any 
person entitled to benefits under War 
Risk Insurance Act or World War Veter- 
ans’ Act, either under administrative 
regulation or construction of statute or 
under construction by other competent 
authority in force when payments ap- 


“Board”—board of managers, National 
Home for Disabled Volunteer Soldiers is 
a board within purview of act June 3, 
1926, 44 Stat. 688 and, travel thereby after 
October 1, 1927, is subject to restrictions in 
standardized travel regulations. _.......- 
“‘ Bureau’’—National Advisory Committee 
for Aeronautics is, within meaning of sec- 
tion 8, act August 24, 1912, 37 Stat. 487__- 
“Calendar day’’—intended by act April 26, 
1926, 44 Stat. 323, authorizing per diem 
for subsistence to jurors and witnesses 
upon certificate by court or commissioner 
that the place of holding court is so far re- 
moved from residence as to prohibit re- 
turn thereto “‘from day to day”’_..-_- 
“Civilian”—a clerk to commandant at 
naval station is a civilian.._.......- 
“‘Claim’’—as used in section 3477, Revised 
Statutes, embraces all claims against 
United States of whatever character and 
comprehends all demands upon United 
States whether made for liquidated or 
unliquidated claims ---_-...-.- sabe 
“Commissioned officers’’—warrant officers 
are, under section 11, act June 10, 1922, 
42 Stat. 630, for subsistence purposes -__-- 
“Contingent fund’’—comprises funds ap- 
propriated in lump sum for procurement 
of articles not specifically authorized by 
name or other class designation but essen- 
tial to operation of a department or office. 
“Customary” tips—tips to stewards ren- 
dering daily service, are, if not in excess of 
$5 per person for trans-Atlantic trip; if 
over, evidence customary required 
“Day, less than one’’—as used in para- 
graph 45-a of standardized travel regula- 
tions means a period of less than 24 con- 
secutive hours from the exact time of de- 
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WORDS AND PHRASES—Continued. 


“Day to day’’—per diem for subsistence 
authorized to jurors and witnesses by act 
of April 26, 1926, 44 Stat. 323, upon cer- 
tificate by court or commissioner that 
place of holding court is so far removed 
from residence as to prohibit return there- 
to ‘‘from day to day,” is to be computed 


DEX 


Page 


ET nanecccncsnenarennenaneel 480, 835 


“Department’’—National Advisory Com- 
mittee for Aeronautics is, within mean- 
ing of section 8, act August 24, 1912, 37 
ft eunsetearapentenscseenee 

“ Dependent”— 

Minor son of Army officer in custody of 
divorced wife without alimony or 
maintenance for child, and former wife 
remarried, is not dependent, notwith- 
standing officer sends monthly allow- 
ance to former wife for support of child. 

Minor son of Navy officer, a midshipman 
at the Naval Academy, is not depend- 
ent within the meaning of phrase “un- 
married children under 21 years of age,” 
entitling officer father to dependency 
PED. ctnenntienenornitorastaanes 

Mother (widow) of Army officer receiv- 
ing rental of $480 per annum from store 
building which she owns, and a pension 
exceeding aggregate amount of herson’s 
cash contributions is not dependent... 

Stepchild of Army officer is not a de- 
pendent child for purposes of transpor- 
tation at public expense. .............. 

“Discharged from the Army’’—enlisted 
man discharged before expiration of en- 
listment period, or released from contract 
of enlistment to enable continuance in 
military service, is not, within meaning 
of travel allowance act September 22, 
ee OU 

“Discharge, honorable’”’—dishonorable dis- 
charge because of misrepresentation of age 
at enlistment is made honorable by act 
March 16, 1926, 44 Stat. 208.............. 

“ Effective date’’—as applied to permanent 
total disability for insurance purposes; 
Veterans’ Bureau beneficiaries........... 

“Embraced in the movement of troops” — 
National Guard enlisted men of air unit 
traveling as a unit, are. ......-.......... 

“Encampments”—National Guard camps 
of instruction are, for purposes of War 
Department circular No.19, April 23, 1925. 

“ Enlisted men’’—noncommissioned officers 


“Executive department or bureau”’— 
National Advisory Committee for Aero- 
nautics is, within meaning of section 8, 
act August 24, 1912, 37 Stat. 487.......... 

“Executive office’—United States Cus- 
toms Court, formerly Board of General 
Appraisers, designated court and remov- 
ed from supervision by an executive 
officer within section 227, Judicial Code_. 
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WORDS AND PHRASES—Continued. 


“*Expert”’—as distinguished from a witness; 
witness may be compelled to testify con- 
cerning facts within knowledge; “‘expert’”’ 
not necessarily and properly a witness... 

“Federal funds’—funds of parents of In- 
dian minors, without personal income, out 
of which amounts are authorized by act 
February 25, 1925, 43 Stat. 1008, to be paid 
to parent having legal care and custody 
thereof for their maintenance and educa- 
Es I cnsigrhtiecnetiiy aektinieddihiedindopeen 

“Federal property”—in connection with 
reimbursement to States for property 
brought into Federal service in 1917 by 
National Guard units... ........-...... 

“Field or coast-defense training’’—instruc- 
tion at military service sehool is not, 
within section 80, National Defense Act 
June 3, 1916, 39 Stat. 203, for purposes of 
military leave of absence with pay_.._.-. 

“From day to day’’—per diem for subsist- 
ence authorized to jurors and witnesses 
by act April 26, 1926, 44 Stat. 323, upon 
certificate by court or commissioner that 

place of holding court is so far removed 
from residence as to prohibit return there- 
to “‘from day to day,” is to be computed 
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“THlome’’—construcd as meaning place in 
division from which elected, for purposes 
of mileage to members of Alaska Legis- 


“Honorable discharge’’—dishonorable dis- 
charge because of misrepresentation of 
age at enlistment is made honorable by 
act March 16, 1926, 44 Stat. 2089......... 

“Improvement ’’— 

Right of way to spring is, where purchase 
necessary to insure water supply for 
| IE vekatiiattod 

Temporary frame shed or storehouse lo- 
cated on Government property is a 
public building or public improvement. 

“In kind’’—in re reimbursement to States 
for property brought into Federal service 
by respective National Guard units. ...-- 

“Legal and just charges’’—as used in sec- 
tion 3689, Revised Statutes, means obli- 
gation or lien on money received which 
could have been discharged from it before 
it was properly paid into the Treasury .. 

“Legislative branch of Government’’—em- 
ployees paid from appropriations under 
Architect of Capitol are in.............--. 

“ Less than one day”’—as used in paragraph 
45-a of standardized travel regulations, 
means a period of less than 24 consecutive 
hours from the exact time of departure . . 

“Maturity”—Veterans’ Bureau insurance 
policies, for purposes of.........-----.--- 

“Naval service” —one year’s service in Navy 
during Spanish-American War may not 
be counted as two by transferred member 
of Fleet Naval Reserve in computing 30 
years’ naval service necessary to entitle 
to transfer to retired list of regular Navy. 
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WORDS AND PHRASES—Continued. 
“Naval unit’”—officer and eight enlisted 
men ordered by Secretary of Navy to 
make aerial survey do not constitute 
paval unlt....cesscccecccceecceseseccescce 
“‘ Not in the line of duty’’—illness as a result 
of, bars receipt of service pay......-..--.. 
“Now on the retired list’’—refers to date 
of act in which used, May 19, 1926, 44 Stat. 

565, extending application of increased 

rates of pay established by section 11, act 

March 4, 1925, 43 Stat. 1274, to former 

musicians of Marine Band retired prior 

to July 1, 1088... ccacesesncccsccassccse 
“Office, Executive’—Customs Court, 

United States, not within act July 1, 1922, 

42 Stat. 816, section 227, Judicial Code... 
“ Officers” — 

Assistant United States attorney ap- 
pointed by the Attorney General is an 
officer appointed by the head of an 
administrative department. .-.......... 

Warrant officers are commissioned officers 
under section 11, act June 10, 1922, 42 
Stat. 630, for subsistence purposes...... 

Warrant officer is an officer under statute 
authorizing reimbursement for private 
property lost in the military service... 

“ Officers of the United States’”’—only those 
whose appointment is vested by law in 
the President of the United States, the 
courts of law, or the heads of departments, 

IE cia tieldenisenesicttlasaeeiaeaiiiiasieaiiaiaibastiaiian 

“On active duty’’—retired officer granted 
leave of absence while on active duty is 
not “on active duty” during such leave 

o> PTI0G ..... ncnnccecasensseecsnsescccene ence 

“Payment of the premiums”—within 
meaning of section 300, World War 

Veterans’ act of June 7, 1924, as amended 

by act July 2, 1926, 44 Stat. 798.......... -— 

“Pay period’’—is entire month for com- 
DOIN PINOUT ncccccennsccenecccasce 

“Permanent total disability”—effective 
date for insurance purposes; Veterans’ 

Bureau beneficiaries... .....cccecccecccoe 

“Printing ”"— 

Process of producing “prints” and 
“cuts” for illustration purposes is not 
printing within act March 1, 1919, 40 
Bias, Bs cnanncccnnnecseasccnsscosccce 

Tabulating cards for statistical tabulating 
machines are printing within purview 
of act March 1, 1919, 40 Stat. 1270, when 
printed on order to meet the needs of a 
particular office in which used......... 

“Promotion ’’—discussed in the sense of 
advancement in rank and increase of pay, 
in connection with counting of active 
service for longevity-pay purposes by 

retired officers after June 30, 1922........ 
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WORDS AND PHRASES—Continued. 


“Public building or public improve- 
ment’’—temporary frame shed or store- 
house located on public property is_..... 

“Purchased by the State authorities”—in 
re reimbursement to States for property 
brought into Federal service by respec- 
tive National Guard units. .............. 

“Receipt of due proof’’—means receipt by 
or on behalf of Veterans’ Bureau, and not 
receipt by another branch of the Govern- 
ment not in connection with the work of 
the Bureau, relative to establishing total 
permanent disability..................... 

“ Repair” —painting is a repair........-..- 

“ Royalties”’—as used in designating State’s 
share under act June 12, 1926, 44 Stat. 740. 

“Salary’’—in act December 11, 1926, 44 
Stat. 919, includes all compensation 
resulting from appointment pursuant to 
which affidavit required .........-.....-. 

“ Seamen”’—within meaning of section 4577, 
Revised Statutes, does not include boot- 


“ Stationery’’—rubber stamps are.......... 
“Tribal funds’—funds of parents of 
Indian minors, without personal income, 
out of which amounts are authorized by 
act February 25, 1925, 43 Stat. 1008, to be 
paid to parent having legal care and 
custody thereof for their maintenance and 
ebnention, ane 006.....ccesseonsasecascece ie 
“Troops’’—Air Service officer is on duty 
with, when included in orders for move- 
ment of his appropriate command 
“Unavoidable causes’’—delays occasioned 
by United States are..................... 
“Veteran of any war’’—National Guard 
member of organization mustered into 
Federal service for participation in puni- 
tive expedition into Mexico, but rejected 
on account of physical disability, is not 
© VOR GEO Wi kis cesses cnccnecescee 
“Waste”’—dwellings removed from land 
leased by the War Department for can- 
tonment and camp-site purposes do not 
Gomatitts WAIN. « occnusnssscccccavcccace 
“Without troops”— 
National Guard officers of air unit, travel- 
ing as a unit, are not traveling without 
Travel with 14 hospital attendants and 9 
guards in effecting transfer of 37 insane 
patients is not travel without troops... 
“Witness’—as distinguished from an 
“expert”; “witness” may be compelled 
to testify concerning facts within knowl- 
edge; “‘expert” not necessarily and prop- 
OEY O WitelRcccccacncncsnesscense 
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See Vessels, 
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